* IN THE HIGH COURT OF DELHI AT NEW DELHI _
Decided on: 11.09.2015
+ W.P.(C) 8709/2015 and CM No. 19135/2015 and CM No.19136/2015

NAVIN CHANDRA Petitioner

Through: Mr Ravindra S. Garia and Mr Vikram S.
Mawari, Advs.

versus

UNIONOFINDIA .. Respondent
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1.  The petltlon,gr has;;mvoked

”& n
tbme%urlsdlctlon j'of thls Court under Article

L~mi¢ Lmax_.:

=S s ,;f 7 &
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of BSF Act, 1968 and thie: sentehcq, : 1sm1ssa1 »from Service.

2. The brief facts of the :casewafe that=thie” petltloner was on duty from
. 0200 hours to 0500 hours on 20.07.2012 and on checking by duty NCO, he
was found missing at about 0340 hours from his duty post and when a
search was made for him, he was found sleeping in ‘F’ Coy stores shed at
about 0540 hours along with his weapon and amimunition. The proceeding
of recording of evidence was held and during which statements of six
witnesses were recorded. All the six witnesses were duly cross-examined by

the petitioner. After completion of the recording of evidence of the
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witnesses of the prosecution, the statement of the petitioner was recorded, -
after issuing caution under Rule 48(3) of BSF Rules Act, 1969. Thereafter,
on the basis of the record of evidence, the following chargesheet under

Section 16(d) was issued:-

“While on Sentry Duty at Unit Store-Magazine Guard, at 0340
HRS on 20.07.2012 during checking by duty NCO you were
found absent from guard duty”

3.. A Summary Security Force Court (SSFC) was constituted, which
conducted a trial. A friend of the accused Shri V.D. Gangwar attended the

e
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SSFC trial along with the«petl,uoper»f The Commandant Shri Nanak Chano.

who conducted the trlal aleo acted

zan 1nterpreter '?The petmorn had

oy n\',
45

All the w1tnesses W e dul

\,’\

Kﬂ
Yy CI'OSéyS : exaint

statement and closed his defence *’lésed on the SSFC trial, fthe pet1t10ner

i }
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,'1. 4h 1s,,dlsufﬁ01ent to prove his guilt anggy
therefore there is a grave error of >fact aﬁd law It is also submitted ﬂ;at the
entire proceedings were mala fide and tainted with bias and the charge itself
was false. It is submitted that the petitioner was on Store Guard Duty and
not on Unit Store-Magazine Guard duty and that the prosecution witness
"H.C. Anil Kumar has supported the petitioner when he deposed that the
petitioner was on “Store Guard Duty”. It is further stated that the

proceedings were conducted with undue haste and the petitioner was not

given proper time and opportunity to prepare his defence and to analyze the
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evidence or the documents relied upon against him by prosecution. Denial of
proper legal assistance as envisaged under Rule 157 of BSF Rules, is also
urged as an infirmity. The friend of the accused, Shri V.D. Gangwar, was
appointed on the day when the trial commenced and no document, evidence
or record sought to be used against the petitioner, were supplied to him as a
result of which he could not render any assistance to the petitioner. It is
further contended that the Commandant himself had acted as an interpreter
and that the entire proceedings were 1n Enghsh which the petitioner did not

understand and, therefor/e,, he d%d not i get
B}tf“‘ d

himself. It is contended that rdhargegﬁ%ege amended 1n ~V101at10n of Section
v S5 N

57 and 58, i.e. w1thout“*1$suancewef § off € ohthe petltloner It 1s submitted

a:)‘? ‘N L

roper opportumty to defend

guard, at 0340 hrs _
5. It is further\submi”ev

// g/? e 2 o 3
found on duty and\thefe?ere change in_ descrlptlonf*of’ duty was a major
\ Q: ‘e} e 2

xa"""}
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amendment in charge and-$§ smce the sameﬂwﬁs 1n violation of the process

o under Section 57 and 58 of the BSF Rules the trial stands vitiated. It is

further contended that the disciplinary proceedings was based on a report
dated 20.07.2012 by the Assistant Commandant Akhilesh Bisht, where he
reported that the petitioner WIa.S on rear guard duty in the magazine (Gola
Barood Bhandar) and was absent from the place of his responsibility. It was
argued that PW-1, during record of evidence clearly stated that he had found
the magazine front and rear guard in position. It is submitted that it was for

this reason, that subsequently a different charge-sheet was issued to him. It »

\
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is further submitted that Appellate Authority ignored the evidence of the
Guard Commander of Store Guard near Magazine who clearly stated that he
had checked thé guards at 0030 hours and found them alert. It is further
pointed out that when the petitioner 'was'allegedly sleeping, the time was
about 5. 30 hours and by that time his duty was over. It is further contended
that his explanation of being absent from duty on the ground that he had
gone to drink water and while returning slipped and fallen unconscious, was

ignored by the Appellate Authorlty Thus, his defence was not considered

e TR TR

~ either by the SSFC or by the’App !

:late -Aut 'i‘lty*«It is thus submitted that@

G
\

FQ ¢ ﬁazc he was on sentry duty between

3

; ploceedmg% of 1ecord1ng ‘of) b 2
&7 “ \ nf“s \., “ /,
duty of magazme—sto;e guam@, rom*-200200nfto 200500 hrs. I took over

charge as sentry at 0200 hrs. on 2;;07 2;] 2 and also in SSFC trial when he
has stated in his statement that “I was detailed for Guard Duty at Store
Magazine Guard from 200200 hrs to 200500 hrs.” 1t is further contended
that even the defence witness—who had replaced the petitioner when he was
found absent on the directions of the Guard Commandant HC J.D. Mishra—
clearly stated that “On 20" July, 2012 I was detailed as guard for store
‘magazine guard and my duty was to be started at 200500 hrs, at about

200440 hrs I was directed by the Guard Commander HC J.D. Mishra, to

—_———m—m—ﬂ_———____——————————
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from duty, is a ployw‘fj)c;» d1srr}1$s: h"

_ taken into con31derat10n by theejf‘)l 1D,

immediately go to Morcha at Store Magazine Guard for duty as CT Navin
Chandrea is absent from Store Magazine Guard. When I came to Store
Magazine Guard I didn’t find CT Navin Chandra in his Morcha.” 1t is
further argued that the prosecution examined six witnesses in the recording
of evidence proceedings and the petitioner did not suggest in the cross-
examination to any of the witnesses that he was not on Magazine Store
Guard duty and that he was on ‘Store Guard Duty’. Even no such suggestion

was made to any prosecution witness durlng SSFC. 1t is further argued that

L i m.s‘v-.

petitioner is blowmg hot and cold atrthe same, tlme Whlle he has contended

>— \ n .
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Section 117 BSF"Act ’1968 and T

LY
unconscmus due tO weakness cajgus

)
i
2y

sentery and his plea was not

. ‘.'sAuthorlty In thls way, he has

*3555:: T,
ub 1t-t sithe
\?d‘ ‘\'-:* K »"'” "’"...:..‘_:_:lf-ﬂ‘

proceedings of record- of

drink water. It 1ssil‘cs

-establishes that the petltloner was! o dutyMon 20 7.2012 from 2.00 hours to

5.00 hours and was found missing during patrolling at about 3.40 hours. All
the witnesses were duly cross-examined by the petitioner. He also admits the
assistance of Shri V.D. Gangwar 'and t}hatv the entire prokceedings were
explaine\d to him—moreover—he never explained inability to understand
the proceedings or inability to prove his defence, etc. during -SSFC.

7. We have heard the learned counsel for the parties. There is no dispute

that the petitioner was on duty from 2.00 hours to 5.00 héurs on 20.07.2012.
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While the contention of the petitioner is that he was on Store Guard Duty
and the store contairis the bedding and other articles of the personnel on
leave and some article of persons on duty and does not have ahy arms and
ammunitions and military equipment, the contention of the respondent is
that he was on sentry duty at Unit Store Magazine Guard. It is apparent that
it is for the first time before this Court that the petitioner has taken the plea
that he was on Store Guard Duty at the store which contained bedding and

other articles. Nelther during proceedmgs of record of evidence nor in SSFC

f the witnesses th'.

did he raise this plea No suggestlonvwaSﬂ gl\»/el'“ to* any 0

sentiy. Ev e, in his

{;Qade “before ‘SSFC he

\« ,,r ”.;:.

uty at Umt Stoxe Magazine

\. i 4\‘1&

statement 1ecorded du ng rec?nd

- was detazled for Gu rd Dty tzt«Store Mgga zine Gu.ard from 200200 hrs to
200500 hrs”. His defence w1t;f;; he’s‘also‘* s’t;tedst}fe*szﬁrne facts. In view ob :
these evidences, the findings of the DlSClplll’ldI’y Authority that the pet1t10ne1
was on sentry duty at Store Magazme Guard cannot be found fault w1th

8.  As per Rule 157 of BSF Act, the petitioner was provided a friend to

help him during SSFC trial and Mr V.D. G_ahgwar had participated in trial.

9. At no stage, Mr Gangwar or the petitioner had requested the Court for
supply of any deficient documents or proceedings to them. They also did not

express any lack of understanding of the proceedings conducted by the

SSFC. If the petitioner or his friend, were unable to understand the
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proceedings or they needed any document or further assistance of any sort,

ought to have expressed their desire to the Court and in the absence of any

-such objection being raised during the trial, the plea raised before us lacks

genuineness. Besides that, the trial before the SSFC clearly shows that the
petitioner had fully understood the proceedings, including the statements of
the witnesses and that is why he could cross-examine them. The way the
questions were being put to the witnesses in their cross-examination by the

petltloner shows that the petltloner had fully understood the testimonies of

nothmg on the record toi show\ that he was' unable nto understand the

i)"‘ ‘\("gl o‘_, /{\% N

proceedings before §SFC H 43%’%? lp‘;*’”fexammedw hlS ‘l "\defence witness,

therefore, it canhot ebe?sald thatfhe,)r,

Court. Merely because the Cour&h""”aa?tﬁ

¢ rﬁiﬁ‘pon hlmself the responsrblhtles

7

’!} f“‘

1nab111ty to cross-examine the W1tness ina proper manner. The proceedings,

therefore, do not suffer with any infirmity.

10.  The contention of the petitioner is that the findings -of guilt remain’

. unsupported, in view of deposition of the Guard Commander who had

stated that he found the Guards on checking, alert at 0030 hours, and thus
proves that the petitioner was on duty and not missing from duty, is devoid
of any merit for the reason that the charge against him was that he was found

missing by PW-1 while patrollihg at about 3.40 hours, while the statement
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of the Guard Commander relates to the time 0030 hours; when he was not
put on duty, as his duty hours started from 2.00 hours. Not only this, the
petitioner explained that while on duty ne had gone to drink water when he
slipped and fell unconscious due to his weak condition, owing to the
dysentery with which he was suffering. So the fact that he was missing from
his duty is admitted. The petitioner’s plea is also that his absence from duty
was not deliberate or intentional but ne actually fell somewhere while
drinking water as he was suffenng from vom1t1ng and dysentery of such

------ -'—jcm

severe nature which so weakenedﬂhlmwte render movement difficult. Th‘
i) 1_’» :ﬂ U §~: ’;‘h:'“
contention of the petltlonerus, controverted by the re§pondent If it 1s.1ue it

-’\\

k

the Coy for treatment In such c h1§; duty to preduce the medical

prescrlptlon to substantlate his pl

stated that petltlone W

Mithlesh Kumar, PW-4,

found sleeplng 1n the\‘*»Store 'ef ‘F’ Coy. ASI

h 'S““also StaEsd “tH whenf He was looking for th.
i Ly /——,,,r‘
petitioner, he saw HC J.D. Mlshra brlnglng out Constable Naveen C;landla
from ‘the “Coy Store Room” Even before SSFC, HC Anil Kumar
categorically stated that at about 5.30 hours, the accused was found sleeping
in the store of ‘F* Coy. PW-3 HC J.D. Mishra has also clearly stand that “we
found Ct. Naven Chandra sleeping in coy store”. PW-4 has also stated that
“by the time I came to the front and I saw that H-C'J.D. Mishra was bringing

out Ct. Navin Chandra from the Coy store room.” In their cross-

examination, no suggestion was given by the petitioner that they did not find

e ———————————eeeeeeeeee e ——
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him sleeping in the Coy store room, but that he was found unconscious near
the water point near MI Room. If we believe the explanation of the
petitioner that he due to the weakness had fallen down and become
unconscious, when he had gone to drink water near the water point near MI
Room, the question he reached to the Coy store room where he was
discovered sleeping, is a mystery. |

11. The petitioner’s plea is false and unsubstantiated by any evidence

(oral/documentary on record) whlle on the other hand, the testimonies of the

prosecution witnesses that _he” Was found sleepmg in, the Store Room during

J 7 o ol
& &‘ﬁ" {‘“\"'} ,ta}

r _;;‘-—"-t&‘ L\ & / \l .':
his duty hours stands/corroborated In the’ hght ‘g)’fx the;\testlmonles of the
3 o sy !Q ; =
prosecution wrtnes’ées i\tﬁ“é pleﬁt&l{e Y%the petltloner does not inspire

confidence.

u;_'»ows that the ﬁndlng of the

on record and thatithere are no

the above, there 1s nothr;n \ v

/f z, Y,
order. K\\\ X o
13.  The writ petition, ther_ef “é‘” '

ui Sty to mterfere )
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st and he same along with the pending

applications is accordingly drsmlssed No order as to costs.
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DEEPA SHARMA
(JUDGE)

S. RAVINDRA BHAT
(JUDGE)

SEPTEMBER 11, 2015/sc
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