R
< »]jiﬁ

&)

$~7.
* IN THE HIGH COURT OF DELHI AT NEW DELHI
Judgment reserved on:  27.04.2015

% Judgment delivered on: 14-05 284

+  CRL.L.P. 706/2014

SURESH CHANDRA GOYAL ... Petitioner
LY Through:  Mr. Kshitij Sharda, Advocate.
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1.  After hearmg le

2. Letthe appeal be‘“’feg‘:ii?t

et
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RSt Jov: apes T AN

> CrlL.A. No. 60 A | /2015 (to be registered and numbered)

3. I heard learned counsel finally at the admission stage with their
consent and reserved judgment. Accordingly, I now proceed to dispose of

the appeal.

4. The present appeal is directed against the judgment dated 15.09.2014
passed in complaint No. 96/2012, whereby the learned Metropolitan
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Magistrate, Karkardooma Courts, Delhi, has acquitted the respondentQ
accused of the offence under Section 138 of the Negotiable Instruments Act,
1881 (NI Act).

5.  The case of the complainant, as emerging from the complaint and the
- evidence led by the complainant, was that the complainant had invested

monies, from time to time, in the business of the accused. A sum of Rs.3

Lakhs was butstanding after accounting for the monies returned by the

accused to the complainant. The accused actlng as the first party, entered

3 '&G "\"\

The relevant extract of the
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and whereas the second :party’ i

2010,

and whereas both the parties agreed that First party will return
full amount of Rs. 3,00,000/- (Rs. Three Lakhs only) to Second
Party Sh. Suresh Chandra Goyal in six instalment of Rs.
50,000.00 (Rs. Fifty thousand only) by way of six monthly
cheque starting from December, 2011 and Second Party Suresh
Chandra Goyal will return all security cheque drawn in favour

" of second party, if any. It is also agreed upon by all the parties
that interest @, 1.5% per month will be charged if there is any
delay in getting the cheques cleared by the first party.”
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6.  Thus, the complainant held six cheques of Rs. 50,000/ each, given by
the accused in terms of the MoU (Ex.PW1/4). The appellant/complainant
admitted the receipt of Rs.1.50 lakhs out of the aforesaid amount. Three
cheques in respect thereof were returned to the accused when the said
amount cf Rs. 1.50 lakhs was returned in installments of Rs. 50,000/~ each.
The appellant/co'rnplainant claimed that the accused, in order to repay the
remaining amount of Rs. 1.50 Lakhs issued three cheques of Rs. 50,000/-
each, bearing Nos. 864160, 864161 & 864162 dated 15.01.2012, 15.02.2012

R
__,___\...‘ O N T

& 15.03.2012 respectlvely L3 draer{i or%é QKXRIS ?apkaQet Vihar Branch, Delhi,
: ‘é B QY e

in favour of the appellant €Wh1ch were exh1b1ted ase Ex~CW1/ 1, CW1/2 and

\5 ’( z‘f\% \«

éand were dlshonoured upon

f*‘ wna (“‘ X‘h wr”".{

CW1/3. The sald cheques Wer%presente

,(f‘ ."*z:rlf ({'ﬁ ,},f .aff-y x\ > f=~
f;:_ entfundsi’After i 1ssua£ge of the statutory
< %@;"ﬁm\%ﬁﬁ I
notice dated 04/ 08 2012 under Sectlon lf %8@11 Act, since the accused did not
make payment,lgthe complaint Was fprgE %“%’iegid The accused admltted while
W 'j LR
making his statement under Sectlo s2’ t; li(f}PaC , that he was; 11able to make
payment to the ap\ﬁpellant?wompla&ént‘ JofF _—{’s‘i;é:f)ﬂ'OOO/- butf denled that the
«, \y o k ,t- r., :

e Rkt s
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7. The submission of leatfied. ccunsel“for the»’appellant is that the leared
Magistrate, while acquitting the accused, has given two reasons in the
impugned judgment. The first is that the petitioner has not been able to
establish that a debt was owed by the accused towards the appellant-thus, it
could not be said that the cheques Exs.CW1/1, CW1/2 and CW1/3 were
issued in discharge of a debt; secondly, the learned Magistrate had held that
the cheques in question were given as security cheques and, therefore, could

not form the basis of a complaint under Section 138 of the NI Act.
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8.  Inrespect of the first reason, the submission of learned counsel for the
appellant is that MOU (Ex.CW-1/4) itself reflects the debt owed by the
accused, and the undertaking given by him that the same shall be returned in
Six monthly installments from December, 2011, onwards of Rs. 50, 000/-
each. Learned counsel submits that in the face of the acknowledgement of
debt contained in the MOU (Ex.CW-1/4), and the statement of the accused
that he was indebted to the appellant/complainant — though to the extent of
Rs.60,000/- and not Rs.1.50 lakhs, the exercise undertaken by the learned

—-M'f’. STIIIE T
i Aty T,
R e,

Magistrate to ascertain Whether the raccusedm
eyR b ER g

and the doubt entertalned by7the learned_. Maglstrate~

,mdebted to the appellant

th regard to the said

v.,‘n(;);t_;opjen to M%glstrate to go behind

the complalnant/ appellant shall return the security cheques drawn in his

“favour, upon the installments being paid- to hold that the cheques in

2

question were “security cheques;” and were not meant for payment of a
legally recoverable debt. Learned counsel has referred to the cross-
examination of the appelllant’s/ complainant’s Witness to submit that the
accused never challenged the genuineness, or authenticity of the MOU

- (Ex.CW-1/4). In fact, the suggestion was that the complainant had received
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a sum of Rs. 1.50 Lakhs in respect of the outstanding liability/ debt of Rs. 3
Lakhs. The further submission of the appellant is that the statement of the
accused that the outstanding liability was only to the tune of Rs.60,000/- and
not Rs.1.50 lakhs, was his mere ipse dixit, which was not shown to be even
probably true. The same did not dislodge the presumption under Section
118 and 139 of the NI Act, which arose on account of the indisputed
position that the cheques Ex.CW1/1, CW1/2 and CWI1/3 had lbeen

1ssued/s1gned by the accused drawn from the bank account maintained by
s fot Mt

r g bk R

him e TR,
. . ,/,'j::};&“ t;"%’) L 2 ‘mmﬁ
e 1SRN AN
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10.  On the other hand** the subnggsglfo:rfj,ﬁof,lﬁeamedv%ounsel for the accused
%,

,{j 13 ;3% R’P éz"w -
supports the 1mpugnedﬁ_1udgmen§ RHCES

x‘,-:

establish the avallablllty of mone‘;

advanced any l?an and that Rs. 3;Eaﬁh%%v%gs outstandlng Th§e claim made

!{i
e

’_,.. ,,1

amount in the busmess oﬂfﬁeraccused** when :th 1ti
\ o "\,“-ifv:;j':"j W g 4«3 s ‘- = )r.}f"

had not been fully returned.‘“f*Hew further” s submlts that the petitioner had

admitted during his cross-examination that the cheques in question had been

given as security cheques. He has placed reliance on the decisions taken =

note of in the impugned judgment as well as on the decision of Supreme
Court in Vijay Vs. Laxman & Anr., (2013) 3 SCC 86. Learned counsel has

also referred to the statement of the accused recorded before the learned

.Magistrate on 02.07.2014, wherein he admitted his liability to the extent of

Rs.60,000/- only.
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11.  The scope of interference with a judgment of acquittal, in appeal, by
the Appellate Court, has been noticed by the Supreme Court in Ghurey Lal
Vs. State of Uttar Pradesh (2008) 10 SCC 450, wherein the Supreme Court
held:

“70. Inlight of the dbove the High Court and other appellate
courts should follow the well settled principles crystallized by

number of judgments if it is going to overrule or otherwise
disturb the trial court's acquittal: | t

1. The appellate cour/tf  may-only ¢ overrule OF otherwzse dzsturb

, o
the trial court's /acquzttal wf t b
compellmg reasons ”ff 17

17
would haye ,\very substqntz, (
3 J‘ ;‘?}

discard ;the’“ frial court‘s'\ e
compellmg reasons" exist wh

iv) vy he entire approach of the trial court in dealing with the -
evidence was patently illegal;

V) T he trial court's judgment was manifestly unjust and
unreasonable,

vi) The trial court has ignored the evidence or misread the
material evidence or has ignored material documents like dying
declarations/ report of the Ballistic expert, etc.

vii) This list is intended to be illustrative, not exhaustive.”
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12.  Therefore, the impugned judgment has to be tested in the aforesaid
light.

13.  The MOU (Ex. CW-1/4) has been duly proved by the appellant/
complainant. The accused has not challenged the genuineness and
authenticity of the MOU (Ex. CW-1/4) executed between him (as> the first
party), and the appellant/ complainant (as the second party). This MOU
acknowledges the debt owed by the accused in favour of the appellant/
complainant of Rs.3 Lakhs ThemM@U”ﬁ:lnter glia records “and whereas
both the parties agreed {that} Flrst& party z=wzll return Sull amount of
Rs.3,00,000/- (Rs. T hreeg;Lakhs only)ﬂt‘o Second Party Sh\ Suresh Chandra

”'*)z Sﬁ E’Q:t[?:,t‘{

Goyal in six znstalmentpof Rs. 50500&0036 : '%Lmzfty thousana'bonly) by way of

”3"‘?011 ) ‘*; », Thus, the
3 ?

Six monthly cheque’“s’tartmg from{;D

-’d } ﬁ j”_
o S BTG, I
5 JY%;\: . /
SR o f%:« 7
sl e o
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14.  The approach of&th learnedlMaglstrate 1ﬁ«dp %tlng the existence of

/

the debt, and in going behmd‘l\/f.Un EX. Cﬂﬁ4) 1S'clearly misdirected. No
further inquiry was called for on The 83 sald aspect since the MOU (Ex. CW-
1/4) was not even challenged by the accused, and the exercise undertaken by

the learned Magistrate was even barred by law.. -

15.  The endeavour of the learned Magistrate to go behind the MOU (Ex.

I

CW-1/4) was not permissible, in view of Sections 91 & 92 of the Evidence

Act. When the terms of a contract have been reduced to the form of a

~ document, no evidence could be given in proof of terms of such contract,

CRL.L.P. No.706/2014 _ - Page 7 of 36



except the document itself. The two exceptions and three explanations to
Section 91 of the Evidence Act do not come into play in the facts of the

- present case.

16.  The accused admitted as correct the suggestion that to diseharge the ._

) legal llability towards the complainant, he had issued three post-dated
cheques in question, namely Ex.CW-1/1, CW-1/2 & CW-1/3. However, he

qualified his admission by stating that the cheques were given as security. .

He did not dispute the legal l1ab111ty -owed-to-the appellant But he admitted

- =T, e

his liability to the extent’ of ~Rsl60 000/- enlyfxand not of the amount of

/s';"" g Q
Rs.1,50,000/-. & 3
e /‘?‘.?“? e
_ R 3 o) e G
17.  Section 92 of the EV1denc%‘*, vlges that when the terms of any

refundable in terms of the MOU (Ex ‘CW- 174) to the appellant/ complainant.
Pertinently, 'the accused did not set up a defence in terms of provisos 1 to 6

.to Section 92 of the Evidence Act.

18. Thus, in my view, the approach of the learned Magistrate was
completely misdirected in law, in proceeding to examine the issue whether

the debt in question was owed by the accused to the appellant/ complainant.

The finding returned by the learned Magistrate on the said issue is clearly .

CRL.L.P. No.706/2014 ' Page 8 of 36
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contrary to the terms of the MOU (Ex. CW-1/4), and certainly cannot be
sustained. It is even contrary to the statement/stand of the accused that he
was indebted to the complainant, though to the extent of Rs. 60,000/~ and
not to the extent of Rs. 1.50 lakhs. The finding returned by the learned

Magistrate on the aforesaid aspect cannot even be termed as one of the

~ plausible views. It is a finding, Which the learned Magistrate could not have

returned in the face of the terms contained in the MOU (Ex. CW-1/4), and .

the stand of the accused.

e
T e e T e
J o - -;1‘;:

19.  The defence set up by the%acgc?g}szﬁg that» hlS outstandmg liability was
Rs.60,000/-, and not Rs 1. 5 lakhs 11&} merely an zpsz’“dzxzt of the accused.

Neither on a readmg\ of the co"xf;ﬁ: 1nvt§qdr from the<év1dence led by the
? ross exa B

complainant and the. Cross examlnggor_},of»the complamants& witness, the

il

‘*y
accused has beien able to create} §reasonable doubt with }egard to the

-,

;fr‘f

quantum of the @utstandmg debt.(.,.f fh%( a*cgbused has also not ledz(any evidence
Y ,

M*&
to show that the' outstandlnggl}a 1t){’wa‘§ %Rs %O O@O/\\and not Rs.1.5 lakhs.

5 e
F ‘b\?‘\‘:'k)%%? ﬁ?zj J\u?'fh;;s. Ji § (

SUmption under S on; 1;39 fread with Section

oy Zia £“ »1\1: ‘5;;5:- /
118 of the NI Act, haSnto ét»upgt”l"east ampretggble deéfence. The defence
N B il
lt~cannot,be:merely a p0351ble” defence.

The accused, to rebut .

cannot be frivolous or rnoonshm €.

i

20.  This Court in V.S. Yadav v. Reena, 172 (2010) DLT 561, commented
on the obligation of the accused while setting up a defence to repulse the
presumption created by virtue of Section 118 and 139 of the NI Act as

follows:

“5. It must be borne in mind that the statement of accused under
Section 281 Cr.P.C. or under Section 313 Cr.P.C. is not the
evidence of the accused and it cannot be read as part of

CRL.L.P. No.706/2014 Page 9 of 36



21.

evidence. The accused has an option to examine himself as a

witness. Where the accused does not examine himself as a
witness, his statement under Section 281 Cr.P.C. or 31 3
Cr.P.C. cannot be read as evidence of the accused and it has to
be looked into only as an explanation of the incriminating
circumstance and not as evidence. There is no presumption of
law that explanation given by the accused was truthful. In the
present case, the accused in his statement stated that he had
given cheques as security. If the accused wanted to prove this,
he was supposed to appear in the witness box and testify and
get himself subjected to cross examination. His explanation that
he hadthe cheques as securzty ~for_taking loan from the
complainant but no; loans\ was glven Hould not have been
conszdered by the Trzal ‘Court ‘ds his” evzdence and thzs was

-:r

witness box/ to, dzspel the&é];‘ "S'umpt

issued as securzty Merewsuggestgg

XY 7 PR
were zsszftedx’as securzty{xa “miere
statements of accused unde

cheques i

;were zssued as secu
to be obsessed wzth za’ea of

oﬂence 2 and the

eheques issued
néntithat cheques

suff czent proof of the

to show the czrcumstances UndeT whzch ‘the cheques came to be

issued and this could be proved by the resp_ondent only by way

of evidence and not by leading no evidence.”

The Court further observed:

“T. e e Mere pleading not guilty and stating that the
cheques were issued as security, would not give amount to
rebutting the presumption raised under Section 139 of N.I. Act.
If mere statement under Section 313 Cr.P.C. or under Section

281 Cr.P.C. of accused of pleading not guilty was sufficient to

CRL.L.P. No.706/2014 , Page 10 of 36
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rebut the entire evidence produced by the complainant/
prosecution, then every accused has to be acquitted. But, it is
not the law. In order to rebut the presumption under Section
139 of NI Act, the accused, by cogent evidence, has to prove
the circumstance under which cheques were issued. It was for
the accused to prove if no loan was taken why he did not write
a letter to the complainant for return of the cheque. Unless the
accused - had proved that he acted like a normal
businessman/prudent person entering into a contract he could
not have rebutted the presumption under Section 139 N.I. Act. If
no loan was given, but cheques were retained, he immediately

-----

if still cheques werewnot returned Qe would have served a

notice as complaznant Nothmg wajs provédin, thzs case”

éfsf wb?-

_/;« a5 ’L&vx oy

22. The accused%;d1d\not leads, anyhgwdence to shovg\\/fthat apart from the
=y ﬁﬁ"’mg%ﬁ’?ﬁ B LN
j‘retum?d’*’to the appellant/complamant

(" 21/ 4) a further sum éf Rs.90,000/-
4

/
after the executflon of the MOU" (

was returned b}i§ the accused to the‘ }:or%ﬁ}% nant. The accusel did not step
¢ '\“.') }},.
into the Wltnessi box to stand b)ﬁ, ﬁ}s‘g de‘f%,nce in this respect He did not
a8 "w‘ { ‘"’%ix
produce any documentary< dq CES 1n\the§form oﬁ -an acknowledgment or
» ; ‘w«* I\;uﬁ__%,« A \3 %«}, ,,«'
receipt nor clalmed*\that« ne had _been, issueds byﬁthag,complamant to show
3 e e R ‘__M;:..»‘@'
that the said amount i.€2R ,'»90,‘@00/( had“bé“é‘"nﬁpaldzt “the complainant over

and above the amount of Rs.1.5 lakhs-aad’r‘r'l’ltted and acknowledged by the
complainant. He did not produce any other person as a witness in whose

presence the amount may have been returned.

23. The parties, admittedly, recorded the outstanding liability of the
accused, existing on the date of the execution of the MOU (Ex. CW-1/4). In
this light, it does not stand to reason as to why they would not record the

repayment of the amount of Rs.90,000/- in some form, if the money had
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actually been s.o returned -by the accused to the complainant. Pertinently,
CW-1 in his d_eposifion stated that at the time of repayment of Rs.1.5 lakhs
in three instalments of Rs.50,000/- each, not only three security cheques
were returned by the complainant to the accused, but the accused also got
the vouchers signed from the complainant. On this aspect, there was no
challenge raised by the accused during the course of the complainants cross

examination. Thus, if the amount of Rs.90,000/- had been returned, over.

the complamant but the

and above the amount of Rs.1.5 lakhs, the accused would have been holding
not only a recelpt/aCMOWIedgagnt egl\;;; .

9sséssmn of%all the three remaining
ok 1/3) oﬂRs 50 000/— each. At

o
ot _ﬂg’f}tsﬂc‘t ;
complainant would not havegbeen in,
K r’.ﬁ‘

EW:1/1, fﬁv

’x

security cheques (Ex

least, one of them would have Bgf ed%to the accused ‘Thus it stands
i ¢ )

established beydnd all reasonabi d

THEMOU (Ex. CW-1/4) itself
provides that the first party/ accused will return the amount of Rs.3 Lakhs to

"\ '4“* -
cheques in question were “securlty ch g

the second party/ appellant in six installments of Rs.50,000/- each by way of

six monthly cheques starting from December, 2011 and second party/

Suresh Chandra Goyal will return all security cheques drawn in favour of
the second party, if any. Thus, the MOU (Ex. CW-1/4) provided that the
amount of Rs.3 Lakhs shall be returned by way of six monthly cheques. The

complainant (CW-1) in his cross-examination accepted that he had in his

CRL.L.P. No.706/2014 , - Page 12 of 36
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possession some security cheques issued by the accused. He furthet stated
that he had received Rs.1.50 Lakhs in cash from the accused. He
volunteered that the same was received by him in three monthly installments
of Rs.50,000/- each and that whenever the accused had given a sum of
Rs.50,000/- to him, he had taken back a cheque,- and had also got the |
voucher signed from the complainant. He stated that he did not have the
said security cheques with him anymore. He accepted that the security
cheques have been filed by him W1th his complalnt before the Court. It i is,
therefore, evident that the trigia3§21c£$ between:he Bartles was that at the
time of execution of the fgIYI.U”S(EX CW 1/4) SIX | pos Sty dated monthly cheques
of Rs.50,000/- each towards securﬁy&wene» d«ehvered\b‘y the\ accused to the

.f WWW" %x"}i“%ﬁ%" AN h o \f:\
complainant/ ac{cused These’g e?quAeS- .were 1ssued fln “\respect of a
Sy 'L“R ,\‘\’5"1‘; e*"} 5‘1
crystallized and? fadmltted debt ofbtR"s: *ﬁﬁ%{hs The accused retgrned Rs.1.50
L 8

M
Y

Lakhs to.the co\mplamant in cash}J 111’11 thre éimstallments of Rs.50,000/- each

AR M
“Com "l’f'mant returned one cheque of
¢ fe
Rs.50,000/-. Accordmg_« toﬁ‘*‘” héfw’“cc*m’g‘ laif iants ,,the remalmng amount of
v“’; & , o Sy A7 ;.}I
Rs.1.50 Lakhs was not, returned -and, thus, the«appellant‘%roceeded to enforce
5 R s Sy

Fe‘fsecurltyﬁcg}?eques (Ex. CW-1/1, CW-1/2

,;.—"

& CW-1/3), which were d1shonoured““:‘" R

IS
and on each such occa51on, {the

the security by presentmguthezthre

25. - It has come in evidence that the cheques (Ex. CW-l/Al, CW-12 &
CW-1/3) were all filled up in all respects by the accused at the time of their
being delivered to the complainant, simultaneously with the execution of the
MOU (Ex. CW-1/4). The said original cheques are placed on the Trial
Court Record which has been summoned and perused, and it is clear to the

naked eye that they had been filled by the same person, and in the same ink.
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It is not even the case of the accused that these cheques were blank when
given to the complainant, or that the appellant/ complainant had filled them
up subsequently. Even otherwise, merely because the cheque may be blank
in some or all respects (except that it bears the signatures of the drawer), and
the blanks may have been filled in by the ‘drawee subsequently, that by itself
does not invalidate the cheque. It cannot be said that a complaint under
Section 138 NI Act would not lie in respect of such a cheque, consequent

upon its dishonor for reason of insufficient furids [see Sandeep Khanna &

e

et
4-—’ e S L T vty

Anr. v. State & Ors MANU/DE@%M%OIO Ravt«kChopra 12 State &Anr
5 8 f{)}f»\

St
e,

Delhi & Another, MANU/DE/1538/2011, and of the Supreme Court in
Vijay (supra).

28. There is no magic in the word “security cheque”, such that, the
moment the accused claims that the dishonoured cheque (in respect whereof
a complaint under Section 138 of the Act is preferred) was given as a
“security cheque”, the Magistrate would acquit the accused. The expression

“security cheque” is not a statutorily defined expression in the NI Act. The
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NI Act does not per se carve out an exception. in respect of a ‘security
cheque’ to say that a complaint in respect of such a cheque would not be
maintainable. There can be mirade situations in which the cheque issued by
the accused may be called as security cheque, or may have been issued by
way of a security, i.e. to provide an assurance or comfort to the drawee, that
in case of failure of the primary consideration on the due date, or on the
happening (or not happening) of a contingency, the security may be

enforced. While in some situations, the dishonor of such a cheque may

.’::“_‘ ARy oy o

attract the penal prov131onsycontalnegﬁ}ngSectron 138 of the Act, in others it
""// "1} \l‘ 0 oo B “::;'v
may not. g. U

4 )
o % &, 69 P "':1’

2

FO 7 .

{?JﬁW» ,,ﬁ?ib l&,»%:ﬂr% o AN

29. To elaborate on,-!the aforeié‘ald?;\as%ect =] may c0n51der\ the different
i *Q: 3 /Pﬁ

kinds of s1tuat10{ris tHat the Court‘i %fluav,e'?d lf?ljwnh from t1me té}tlme and the

I ;' i
o

1t}; écheque or that the cheque was

vl
given as a securlty, set up by the (arc f" sed Ik,has been dealt w1th ;

‘.\_\ ohl ’ Y f)ﬁm
Y o "ék(“?i‘ﬂ N “%
30. In ICDS L. V,s""Been*h Shaboer| &

o RRG et
Y o

cheque in question had*

2 sz j’
debtor (husband) in respect ofxaguprurchase%greement entered into by the

e o e T
~":’;ﬁ__‘.¢: S ’::/“

question was issued by the guarantor towards part payment to the
appellant/complainant. The same was returned unpaid on account of
insufficient funds. The issue raised before the Supreme Court was whether a
complaint under Section 138 of the NI Act was maintainable in respect of
the said cheque. The High Court had come to the conclusion that when a
cheque was issued as security, no complaint wquld lie under Section 138 of

the NI Act, since the cheque issued could not be said to be for the purpose of
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discharging any debt or liability. The High Court held that the cheque must
be for payment of money from out of the drawer’s account. In the case of a
cheque issued by a guarantor or surety, it could not be said to be. for
'imrﬁediate payment of money. The High Court placed reliance on the
decision of the Kerala High Court in Sreenivasan Vs. State of Kerala (1999) |
3 K.L.T. 849 wherein the Kerala High Court had observed: |

“A comparative reading of the principle laid down by the
Andhra Pradesh High Court and the mandatory provisions laid

down in Section 138*’0]’ the Negotlable ~Instruments Act is
crystal clear that. when;avcheque has! been»zssued as a security,

no complamt«wzll lie? unden}Sectzon 138 vﬁf the Negotzable
Instrumentsﬂct \’} 5 R
RN
31. The Supref/ne

-----
"a

i
placmg rellancé{ on the language“x;
ﬁ\.

held to be 51gn1ﬁcant In part1cular e has
i
word, ‘any -Wthh suggests ]

an account malntalneg

liability under Section 138 NI . Aé’t‘ t be avc;lded. The Supreme Court
also emphasized that the legislature had been careful enough to use nof only
the expression “discharge, in whole or in part, of any debt”, but has- also
included the expression ‘other liability’ in the language of Section 138 NI
Act. The Supreme Court held that the issue regarding the liability of a
guarantor and the principal debtor being co-extensive, was out of purview of
Section 138 of the NI Act. and did not call for any discussion. The Supreme

Court held:
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“11. ... The language of the Statute depicts the intent of
the law-makers to the effect that wherever there is a default on
the part of one in favour of another and in the event a cheque is
issued in discharge of any debt or-other liability there cannot
be any restriction or embargo in the matter of application of the
provisions of Section 138 of the Act. ‘Any cheque’ and ‘other
liability’ are the two key expressions which stand as clarifying -
the legislative intent so as to bring the factual context within the
ambit of the provisions of the Statute. Any contra interpretation
would defeat the intent of the legislature. The High Court, it
seems, got carried away by the issue of grantee and
guarantor’s liability and_thus-has-overlooked the true intent
and purport of Section 138 of the ,Etct m R,

¢. RORS ’
,»/ & ‘L;,) %f i ,"fin \«\

Thus, the V1ew tzakenﬁ by the TKeraIL:, ﬁlgh‘%Court in Sreenivasan
o = N o \

(supra) was clearly anot**’ approx{ed\uliy }%Supreme Couﬁrtx\ The Supreme

[ 3 Y" v ‘1\@ 3 1
Court rejected th’e wi?fe prop031t10§1$thata>the dlshonour oﬂa securlty cheque
issued by a guarantor from his aoéé‘ﬁnit?\}o;}}ld not attract Sectlen 138 of the
IRy 4
NI Act. | ‘}Jm k :
° ‘ H é%&x. J

/
4

\
\‘\ppfellant — who was

esponden’r/complamant

)
./;3;

transacting shares W1th \the share~abroker/second—?

The appellant/accused dlsputed thekstatementwof account relied upon by the

complainant, on the basis whereof it was claimed that the cheque amount

~was due and outstanding. The Supreme Court examined the nature of the

transactions undertaken between the parties in the light of the evidence
before it. The Supreme Court held that the complainant had not been able to
explain the discrepancies in his books of accounts. The complainant did not
bring on record any material to show that the parties had transactions, other

than those which had been entered into through the Cochin Stock Exchange.
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The Supreme Court held that the so called acknowledgement, as correct, of
some of the statements of account was not enough since, admittedly, there
was no acknowledgement in respect of five statements of accounts. After

examining the evidence, the Supreme Court observed as follows:

“26. In view of the said error of record, the findings of the
High Court to the effect that the appellant had not been able to
substantiate his contention as regards the correctness of the
accounts of Ex.P10 series must be rejected.”

33.  The Supreme Court then/pr dcéeded todelye into Sections 118(1) and

o 00 C’l‘
i i1 Y 27 “v«

2§
139 of the NI Act Wthh ralse?a ;presumptmn agamst the drawer of a cheque.
S - i

L \ﬁe.

In para 52 of the Judgment the Sup
A f“‘ '{%‘@;

been accepted as probable:‘ L%Ifx utheﬁ;defence is acceptable as

probableigthe cheque tlzeref 4 % 5nnot be held to Izave been

: example, ifa cheque is
i‘

‘gul_fpos'e .‘thhe same would

34.

Menon (supra) have been rehe>d to urge that 1_n‘ respect of a cheque issued by

way of security, a 'Cor'nplaint under Section 138 NI'Act is not maintainable.

35. The aforesaid- observations have to be read in the context in which
they were made. It is well settled that a judgment cannot be read like a
Statute. Construction of a judgment should be made in the light of the
factual matrix involved therein. What is more important is to see the issues

involved in a given case, and the context wherein the observations were

~
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made by the Court while deciding the case. Observation made in a
judgment, it is trite, should not be read in isolation and out of context. [See
Goan Real Estate & Construction Ltd. v. Union of India, (2010) 5 SCC
388]. It is the ratio of the judgment, and not every observation made in the
context of the facts of a particular case under consideration of the court,
which consti‘tutes a binding precedent. The Supreme Court in P.S.
Sathappan v. Andhra Bank Ltd., AIR 2004 SC 5152 has held as follows:

“138. While analyzing dlﬁ”erentwdeczszons rendered by this

T

Court, an attempt has, been made (o readfthe ]udgments as should

ey

be read under the rule of precedents A deczszon,\wzt zs trite, should

not be read as a statute D <= «.,J P
W: ) ny{éf%‘@;d ?ﬂ‘i '}. \'\
¥ fr r- j‘p i&: Ll v W ;;\

139. 4 deczszon is.an authori
by it. While app?)g;zng the ratz\a 4 éze;;courgmay not pzck/out\‘»a word
or a senteng e from the judg%?nt%“dlv rced from the context in
which the said question arose ‘for 1conszderatzon A ]udgme t as is

well-known, &must be read in zts entz “ ;5) and the observatzonfv made
therein should receive conszd

atzoﬁ zwthe light of the questzons
raised before lt (See ’I—Iagyd‘“ F ;nd‘n alg,Corporatzon and Anr. v.
Jagdamba Oil ‘ilel

Anr ‘[20027‘}*3CR621§£\Umon of India
and Ors. v. Dhan{vantzftDevz and Of:i:f” s(1 996)‘*6”” sec 44 , Dr.
Nalini Mahajan v. “‘“Dzrectonaof ~Igcomegfw (Investzgatzon) and
Ors., [2002] 257 ITR: ﬂZS’(Be_{hz)::;wState ’of UP and Anr. v.
Synthetics and Chemicals Ltd. and 447, 1991 (4) SCC 139 , A-
One Granites v. State of U.P. and Okrs., AIR 2001 SCW 848 and
Bhavnagar University v. Palitana Sugar Mill (P) Lid. and Ors.,
(2003) 2 SCC 111.

72 e A 1] ) ““g s \4\. .
helquestions of law determined

s Caug

)i

~..,

‘w-
‘*\

140. Although, decisions are galore on this point, we may
refer to a recent one in State of Gujarat and Ors. v. Akhil Gujarat
Pravasi V.S. Mahamandal and Ors., AIR2004SC3894 wherein this
Court held:
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" Itis trite that any observation made during the course of
reasoning in a judgment should not be read divorced from
‘the context in which they were used.”

36. The Supreme Court in Narayana Menon (supra) was not particularly
dealing with the issue as to whether, or not, a cheque issued for security or -
for ‘any other purpose would come within the purview of Section 138 of the

- NI Act. The observation of the Supreme Court as extracted above cannot,

therefore, be understood -as laying down a general proposition that a cheque ' ‘

issued as security would not ‘comes =withinh>the: purv1ew of Section 138 of the

NI Act in all cases. Sugh admg ofz}the Judgment Would go contrary to the

,s
. i
‘express language used 1n Sectlon;z ' «of‘ the NL\Act which uses the
\ i A y a
.Ar t;&a = ‘,,a ? '
expression, where any cheq Coiveing s gr ‘*payment of any amount of
H l‘:E -‘"’" "’ oo g
f B & . (,
money......... of 4 any Hdebt or otherqél & '{?‘»x

{x

21.05.2013, 2013\scco &

* }"\' v /v’f{ N 5% ’
alia, observed in relatlons,to arayana Menon (supra).

.
in Narayana Menon’s case that * ... if a cheque is

issued for security or for any other purpose the same would not
come within the purview of Section 138 of the Act....... . This
was a passing observation in that case with reference to the
facts found therein. It cannot be construed as an axiomatic.
statement of law to be mechanically applied, in all
_circumstances”.

38. I may also observe that in Narayana Menon (supra), the earlier

decision of the Supreme Court in Beena Shabeer (supra) was not cited or
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brought to the notice of the Court, and has not been considered by the Court.
In fact, on a reading of Narayana Menon (supra), it is clear that the said
decision was rendered in the specific facts of that case, and upon
examination of the evidence led before the Court by holding that the accused
had been able to discharge his initial burden of raising a probable defence,
and that the complainant had failed to establish that the cheques in question

have been issued in discharge of a legal debt or other liability.

39. Thus, the dec1s10n in Narayan’a:Menon\(supra) is of no avail, as it
Ty,

\rn

cannot be said to have, 1a1d dctrvyjn anya ggneral ,proposmon that a complamt' ‘

& CQ e .y \‘-\a
under Section 138 NI Act .would nof’ b‘ malntalnable 1nxrespect of a security
5 r’*’a% wﬁj{ A “%;;g\“’
¥ g m‘wt
cheque or a cheque glven as a'SeCurity:tofe Assure the performance of another
"\»\ gy SR AN ?5‘* ,,zy Y .
g5 e e\
obligation. sk, &Qﬁg 8 %§?1 el
)L 4‘ ,E‘ﬁ{ f'u;

| I

40. I may take note of a dec1s10n vof, {thg Karnataka High Qourt in M/s.

REA

Klen & Marshalls Manufacture ‘??i&zf‘-” eHilisers Ltd. v. M/s Shri Ishar

T

4 -0 YL 4
o E sf ¢ -1? }{f; it".‘;'f"'f;x\b
Alloy Steels Ltd (gl éxl}]oj 1 0/22(223de01 d 26@7 2006 The accused

.L
7

K, ée/r(gls supply of certain

A-6 issued a hundi i 1, f ir ofsthe _accused/ -iﬁ
materials. Under an a:greement”'» Wecth Al and “the complainant, the
complainant discounted the hund1 andy pa1d ang:nount of Rs.50 lacs to A-1.

In addition to the discounted hundi, A-1 also issued a cheque as security to
bind himself, in case A-6 does not pay the hundi amount on the due date.
Eventually, the hundi was not paid by A-6 and the cheque issued by A-1 was
presented for encashment, but was dishonoured. Consequently, after
issuance of statutory notice under Section 138 of NI Act, the complainant
preferred the complaint. The accused raised several defences, including the

defence that the cheque in question was a security cheque. In this regard,
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the accused relied on the Jjudgment in Sreenivasan (supra). By referring to
an earlier decision in the case of Smt. Umaswamy v. K.N. Ramanath, 2006
(5) AIR Kar R 171, wherein a eontrary view had been taken, reliance on
Sreenivasan (supra) was rejected. In Umaswamy (supra), the Karnataka
High Court had taken the view that the chequie issued either for discharge of
debt or as a security makes little distinction in law. Dishonour of cheque in
“both the situations attracts valid prosecution under Section 138 of N.I. Act.

Criminal Appeal No.1842/2008 from the Judgment of the Karnataka High

P s g ST I

Court in M/s Klen & Marsha s ¢(supra) w” dlsmlssed by the Supreme

1,\( a i ﬂ— ;1 ,’\E K

Court on 17.08. 2010,,by obé‘ei’vih? tha “Havmg heard learned counsel for

the parties and peru.’se%-;t' rec
At

order”. Thus, ,thewlew of th

Marshalis (supre) was affirmed. *‘*
%

b 'ﬁ [
= L S

(referred to as ABC) — whose“dlrecter Werw_w e:

(in a petition under Section 482 Cr.P.C. seeking quashing of the summoning
_order issued by the Magistrate), and another company who was termed as
the confirming party. Clause 5 of the agreement stipulated that, as a security
for due performance of the agreement (whereunder the immovable property
of the complainant had to be developed by ABC), a defined sum was to be
deposited by ABC with the complainant and other owners. ABC issued 30

cheques 'in favour of the complainant. Six of these cheques were
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dishonoured upon presentation with the remarks, ‘exceeds arrangement’.
After issuance of the statutory notice of demand; a complaint was preferred
wherein, apart from a company ABC, its directors-which included the
petitioner before the High Court, were named as accused. The submission
of the petitioners before the High Court was that the sine qua non for an
action under Section 138 of the NI Act is that the dishonored cheque has
been issued towards discharge of “a debt or other liability”. The

expression ‘other liability’ envisaged Eder Section 138 of the NI Act was

u\.

k 3} = R{V \3 (Nx \:\
could not be said to have lbeenﬁ 1ssued mtégwards payment of a debt or other
g
liability, for the reagongthat theﬁammﬁ
A fi?%
clause (v) of the/collaboratlon agreemen »~was liable t6; be retumed by the

n lv‘“" é 9} t::i‘?c»t £ [
complainant to‘j the accused céfhgﬁjajhyy i:o‘}{’?j

TR 5
giad BB §
/ﬁbﬁ ‘_xu,}} 3 {2(%’, ;’; .

'<I"l :',g,_ s

.f‘}ﬂ
42.  The petitio ner hadaplaced re‘hanc%}fo ‘}thejdecmon of the Supreme

e ﬂ"‘f 1&.‘

g‘?:overe{:gl by tlfeﬁ{;cheques in terms of

the due perforr‘hance of the

W SR

[}
agreement. {\
Y

‘z \-ﬂ e
Court in NarayanaiMenon a(supra)’: “his Co ‘rt‘*held that the expression,
%" G, “’57 o
‘other liability’ could’ not bg censtru ed-as’ aklnztdo ‘debt It was held that the

;‘f—f"

\%\‘fé‘« w""ﬁ x|
expression, ‘other lzabzlzty’”could*takeﬂts ,meanlng and colour from the

preceding word, ‘debt’, only if the rule of ejusdem generis is held to be
applicable. The learned Judge held that the said rule could not be invoked
because the expression, ‘other liability’ follows only one single expression
i.e. ‘debt’ which is not a distinct genus. The learned Judge placed reliance
on the judgment of the Supreme Court in Beena Shabeer (supra) to hold that
the expression, ‘other liability’ must be given its ordinary and grammatical

meaning. The learned Judge held that provisions and phrases used in
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Section 138 of the NI Act must be construed in the same sense, as people in
the commercial world would understand the same. Thus, the expression,
‘other liability’ would take within its broad sweep any ‘liabili.ty’ to pay.
The Court also held that the term stipulating creation of a security deposit in
favour of the complainant was a fundamental term, breach whereof went to
the root of the contract, entitling the complainant to rescind the contract.

The Court, inter alia, observed:

“31. A distinction has to.be-drawn-between a cheque issued as
~security and a chequé’ zssued towards dis ‘arge of a liability to
pay nothz‘hstana’zng&é that:’;the money s by way ‘of securzty for
due performance of the contra gheque gzven as securzty is

oblzgatzon“zs "future is no Jen
a’zscharge‘ of'd-liability whzg i hid
N

3
32. T hus where a chequezforrn.g part of a consza’eratlon under

a contract it is paid towards asllabtl ]

money in lieu of goods, or services. Any be;leﬁt or detriment of some value
~can be a consideration. The Court held that the complainant and the other
owners of the property blocked their asset till the period of cOmplétion of the
construction as per the collaboration agreement. The same was the
consideration within the meaning of Section 2(d) of the Indian Contract Act.
‘Thus, the reciprocal obligations of the builder, namely to create a security
deposit was also a consideration for the contract. Conséquently, the court

dismissed the quashing petition.
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44.  In Sai Auto Agencies through its partner Dnyaﬁdeo Ramdas Rane v.
Sheikh Yusuf Sheikh Umar, 2011 (1) Crirhes 180, the defence of the
respondent/accused was that, in relation to purchase of a tractor and
equipments from the appellant, five blank cheques were given only as
security. The respondent claimed that the complainant had already received
the entire purchase consideration, and that the cheque in question was
without consideration. The Coﬁrt rejected the defence of the accused that

the entire consideration stood paid to the appellant supplier. Relying upon
’;:'f”’-wxm:,«,,_
Beena Shabeer (supra), the ngh Co%gt observed
L

\»x
i l S
/ - % h‘g,).‘: ‘\ [ !f\" S,
P A £ \‘\

“7. . x":f Necessarlly, tl;ze“cheque glven A4S a\securzty if
bounced, shall "‘b the su jé j;htﬁhiatterflof a prosecutzon under
Section 1 38 of the Act. S6 &,A : onténtlon of the aca}sed that
cheque (?xhtbtt 28) was iqglv‘ &(’{mly as a securlty wzll not

enable htm to escape Jfrom th?e\clut,ches of law”. '*!
;f i fé‘l 23 gﬁ@ :5{5 (emphasis supplled)
L‘L’ N i v

ey s

\ LI

-

AT sy
45. The ngh\Court further he;i f‘s,,f@)'llfo“_-,;-‘s:ﬂ,

i

% y L
“9, * Even" zf bla vheque haswbee

the cheque is f lledv upvaigzd present%d to the ”bank the person
who had drawn the ~cheque ~Cannot. avozd th"é “eriminal liability
arising out of Section 1 138 o the- Negotzable Instruments Act”.

Thus, the myth that the dishonour of a cheque given as a security,
cannot be the subject matter of a compliant under Section 138 NI Act was

busted in this decision as well.

46. I may now deal with the decision in Ravi Kumar D (supra) relied
upon by the respondent. In this case the petitioner preferred a petition under

Section 482 Cr PC to seek the quashing of the complaint filed against him
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under Section 138 of NI Act by -respondent no.2, on account of dishonour of
three cheques of Rs.25 lacs each. Respondent no.2 placed an order for

supply of machinery and spare parts on the company of the petitioner, and

gave a cheque for Rs.90 lacs towards advance payment. The said cheque.

was encashed by the company of the petitioner. - The company of the
petitioner failed to deliver the machinery/spare parts. When approached, the
petitioner expressed his inability to supply the machinery/spare parts and

requested the respondent no.2 to treat the amount of Rs.90 lacs, given as

s
B A ik \__W

g

advance payment, as a loan: ”The petltloner 1ssued 2 post dated cheque for

“”’ ‘} 1"«{? & : l’f:}:- f1
Rs.70 lacs in favour oﬂ responde t no2.4"

three cheques glven as securlty ‘s{ 1
27, At ‘w“r
vy

res‘e;'it

B,
However, no payment was. .mad’W

ion 141 NI Act. Respondent
no.2 also vpresented the three chedueé of Rs.25 lacs each for encashment,
which too were dishonoured with the remarks “account closed”. Another
notice under Section 138 of the NI Act was issued in respect of the said
three cheques upon the petitioner and his company. Since the payment was
-not made, three separate complaints were filed in respect of the said three

dishonoured cheques of Rs.25 lacs each.
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47.  The submission of the petitioner before the High Court was that the -
eaid 3 cheques in question were issued from his personal account only as a
security with the assurance that the cheque of Rs.70 lacs issued by the
petitioner’s company would be encashed upon presentation. Therefore, it
was, claimed that the three cheques of Rs.25 lacs each could not be stated to
have been issued in discharge of an existing liability and, therefore, it was
contended that Section 138 of the NI Act was not attracted. It was also

argued that the complainant had preferred multiple complaints — both in

e TS ST T,

respect of the cheque of; Rs:70 lacsiz%ncgnalgo} threethdlfferent complaints in
£y 4 s 9 ,vg*:@ ~‘é\
respect of three cheques of ‘Rs 25 lacs each. & Ny,
iy ""«»Wifxﬁ Bt o iy,
. pqpp ‘2{" "9 ‘l‘».
il

A gg& wﬁl\”{lrayana Menon a(supra) and in
particular the efgtract;of the saldg;d\ gﬂ% !
that Section 138 of the NI Act i 1315 "*” ;;’%‘C_E;ézg only if the dlshon;(?ured cheque
was issued in whole or in part pzy j;/“r: t 1“39{» §n existing debt or{llablhty, and

/ o ~"u:"~“~‘z

r;"
48. The Court ﬂfby,, placmg r?:
' T
s}yquoted above i 1n¥para 33, held

ue\.

w*.
o
ke

; I
that the said sectlon does “not élgpj Lt,o‘\dﬁcﬁequeqssued to meet the future
B O W T A SR

S
k}‘ ,.- “3’\,‘\"‘2 "

liability, which may arlse» on the happeﬁlng ot}so; 1or,1t1ngency It was
{‘" :;;:’/“’ q\e*" /*“r A

held that a post dated cheque mf 1ssued fo%d;scharge ofa due debt, in event

‘—f’ "" Mg

of dishonour, would attract Sevettloﬁ“138“~ T "NIzACt, but a cheque issued not
for an ex1st1ng debt/liability, but issued by way of a security for meeting

some future contingency, would not attract Section 138 of NI Act.

49.  Firstly, I may observe that the present is a case where the post dated
cheques in question were issued for discharge of a due debt, since the debt
was existing at the time of execution of the MOU (Ex. PW-C1/4) between
the parties. Secondly, what appears. to have influenced the decision of the

Court in Ravi Kumar D (supra) is the above quoted extract from Narayana
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Menon (supra), which does not appear to be the ratio of the said decision.
The Court while deciding Ravi Kumar D (supra) has neither considered the
earlier decision in Beena Shabeer (supra), nor the decision in K.S. Bakshi
(supra). Since Beena Shabeer (supra) is an earlier decision of the Supreme
| Court which has not been dealt with in Ravi Kumar D (supra) the view
| taken in Ravi Kumar D (supra) would not bind this Court and this Court is

bound by the ratio of the decisions in Beena Shabeer (supra).

50. In Indus Atrways Pvt. Ltd«& Qrs FWes Magnum Aviation Pvt. Ltd., v

Supreme Court was,;whether the pos" df‘"

,f “ﬂv‘

,:fw

supplier in advance. The shﬁiiph,_ la n_gte“drbhatftﬁé advance payment had to

be made, as it had to procure the parts from abroad. The cheques were

dishonoured upon presentation on the ground that the purchasers had
stopped payment. Thereafter, the purchasers caneelled the purchase orders

and requested for return of the chequee. The respondent/seller insisted .on
| collecting payment and initiated a complain_t under Section 138 of NI Act

after sending a demand notice.
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51.  This Court, following its decision in Moji Engineering Systems Ltd.
& Ors. v. A.B. Sugars Ltd., 154 (2008) DLT 579, held that the issuance of a

“cheque at the time of signing such a contract has to be considered against a

liability, as the amount written in the cheque is payable by the person on the

date mentioned in the cheque.

52. The Supreme Court did not agree, and held that to attract an offence
under Section 138, there should be a legally enforceable debt or other
liability subsisting on the date of'drawalzof the cheque In other words,

drawal of the cheque i in dlscharge\of ex1st1ng or;past ad_]udlcated liability is a
R\ \\

e under, Sectlén 1‘«38 “of the NI Act. It

¢ ,.»f” ‘ ff ’ g'*t Hf’ .'v‘:f"

vance payment ﬁfor purchase of

sine qua non for brlngmg i offenc

was held that if thé/ c\heque is 1SSuzc}\ é;'s 13 jady,

By s : AT »;si

goods and, for!'fanyareason plfrchéﬂ“‘? éger is not carrled to its logical
J \;}:.; ;\i’ 5 LA

conclusion e1ther because of its cbancellatlgfn or otherwise, ancﬂ the material

' ?fvif‘a“\% e

£y /V
J"‘ﬁ
que it the »na ,re) of advance payment

i_l.,

While disagreeing w1th the V1ew of*t 1S~Court »the Supreme Court held as

HATETTIRATE

follows:

............ If at the time of entering into a contract, it is one of
the conditions of the contract that the purchaser has to pay the
amount in advance and there is breach of such condition then
purchaser may have to make good the loss that might have

-occasioned to the seller but that does not create a criminal
liability under Section 138. For a criminal liability to be made
out under Section 138, there should be legally enforceable
debt or other liability subsisting on the date of drawal of the
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53.
High Court and{GuJarat High Coum as?

cheque. We are unable to accept the view of the Delhi High

" Court that the issuance of cheque towards advance payment at

the time of signing such contract has to be considered as
subsisting liability and dishonour of such cheque amounts to an
offence under Section 138 of the N.I. Act.

In what we have discussed above, if a cheque is issued as an
advance payment for purchase of the goods and for any
reason purchase order is not carried to its logical conclusion
either becausé of its cancellation or 0therwise and material or
the supplier, in our cons1dered ﬁvtew,,cthé Cheque cannot be
satd to have been’ drawn for an extstngdebt or lmbtltty

‘?/ 2 .t}}..
e By g
)’/} ot \417 g
7t Ry
' 7 & XQ"»:::‘?“ % {f}?‘“ £

The Supreme*C’ourt refetfe

lgﬁé

' ,eepak Brothers and Ors.,
xJudge of the Andhra

cheque shall be relatéable to an enforceable
liability or debt and as on the date of the issuing
of the cheque there was no existing liability in the
sense that the title in the property had not passed
on to the accused since the goods were not
delivered....

15. The Gujarat High Court in Shanku Concretes Pvt. Ltd. and

.Ors. v. State of Gujarat and Anr., 2000 Cri.L.J. 1988 (Guj.)

dealing with Section 138 of the N.I Act held that to attract
Section 138 of the N.I Act, there must be subsisting liability
or debt on the date when the cheque was delivered. The very
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fact that the payment was agreed to some future date and
there was no debt or liability on the date of delivery of the
cheques would take the case out of the purview of Section 138
of the N.I. Act. While holding so, Gujarat High Court followed
a decision of the Madras High Court in Balaji Seafoods
Exports (India) Ltd. and Anr. v. Mac Industries Ltd. 1999 (1)
CTC6”. _

- (emphasis supplied)

54. Reference was also made to the decision of the Kerala High Court in

Supply House, represented by Managmg Partner v. Ullas, Proprettor

B THST TR
Bright Agencies & Anr 2006 Crl* LL 4“%33 (Kerala) In this case, the post
C 5 % 3& 1 il ,1, }f%

dated cheque: had been 1ssued by the a%cused wh11e placmg the order for

":

qf ‘goods was %;z‘ot made by the

e

%p s
dﬁﬁrst 1nstructed’§ thex bank to stop
M'M ‘%

complainant. C nsequently, th

payment of the fcheque and then'req

i@ ;};_f Ex
i

the cheque as the goods had not beeh él;} pl‘led The Kerala ngh Court held

!

Hq@

: X i ‘
Petrochemtcals Lid & Anr ‘umIndtan Petrochemtcals Ltd. & Anr., 2015

(1) JCC (NI) 11. The petitioner, Haryana Petrochemlcals had issued

cheques in lieu of supply of chemicals by the -respondent Indian
Petrochemicals, which had been. dishonoured upon presentation. The
learned Magistrate had convicted the petitioners under Sectien 138 of NI
Act. The said judgment was endorsed by the learned Sessions Judge.

Consequently, a revision has been preferred before the Hi'gh Court. The

primary submission of the petitioner was that the cheques in question were
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security cheques, as it was a regular trade practice that after the goods had
been received by the petitioner‘ company, fresh cheques in lieu of the
security cheques were issued by the petitioners. It was argued that the
. security cheques, by themselves, would not constitute a legal debt or liability
of the petitioner towards the complainant. The Court observed thet the
manner in which the parties transacted their business was, that the
complainant company would send the goods along with the invoices as per

the value of the goods The petltloner/gurchaser enjoyed a credit facility,

)

£ “}%93’&- E0 0 ™y

vthls reason, the securlty cheques were 5L ued by the petltloner at the time of
N : ] . %

v xf‘" k"

In case payment was not

supply of goods§ and the responden
ﬁ.

in question hada81m11arly beena}’banl‘(g_ﬁ &t

§ i;*;‘ Mé"’

cheques could not be the foundatlon of a complalnt under Section 138 of NI |

“Act. In the present case as well, the transactlon clearly stipulated that the

| cheques in question were issued as security cheques,_ which were to be
returned upon receiving. payment in instal'lrnents‘ of Rs.50,000/- each from
the jrespondent/accused by cheque. The only difference is that in Haryana
Petrochemicals Ltd. (supra), the Court found that as a matter of the inter se

“dealings hetweenthe parties, whenever the payment was not made at the end
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of the credit period, the security cheques were banked for realization of the
amount due. However, in the present case, there is no express agreement of
the parties to this effect, and there is no established practice of this nature
between the parties. Pertinently, the MOU (Ex. CW-1/4) does not expressly

prohibit the appellant/ complainant from banking the security cheques, in

_case the installments are not paid on the due dates.

57. At this stage, I consider it appropriate to analyse as to what is the

meaning of the word * securlty” == Whatudees the issuance of a security

-.-..,f

cheque entail, and if there 1s"*no =xspec1ﬁc agr erﬁ“”éht touching upon this
ﬂ"f g N 3

a
Ty S

aspect, what would be the, rlghts andf Bligations of* tﬁe partles qua a security

7 P 3 ol Xy % B
cheque in case the prlmary obllgatlon;‘lfL gﬂsecure whlch the securlty cheque
5 i GRS A/‘ \ )

alia, defines * securlty to mean:
il
‘éi

7
3
bl

sorgmnn 5
e A

%
T

J ’"“t"i

applted t0' ‘an obltg

eiI%,e“, payment or

\byh furmshmg the Kcr ditor with a
Tcdse, 0 of»esfatlure"’“ m “the principal

iy
e " ./‘Rl S
obligation. CollateralW “zven byﬂfdebtorf to secure loan.
i i U
Document that indicates evidence of indebtedness. The name is
also sometimes given to one who becomes surety or guarantor

for another”.

(Emphasis supplied)

58. Similarly, the word “security” is defined in the Shorter Oxford

English Dictionary (3™ edition), inter alia, to mean:

“Property etc. deposited or pledged by or on behalf of a person
as a guarantee of the fulfillment of an obligation (as an
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appearance in court or the payment of a debt) and liable to
Jorfeit in the event of default’.

(Emphasis supplied)

59.  Thus, when one party gives a security to the other, implicit in the said
- transaction is the understanding that in case of failure of the principal

obligation, the security may be enforced.

60. In V.K. Ashokan v. CCE (2009) 14 SCC 85, the ‘Supreme Court

observed that:

i)

a mere IOU twhzch is only,ev lence f a debt, aﬁ&'ﬁth
not. conf ned“to a document
property,v, but includes pe( ona;
Chetumal Bulchand v. Noo}b"hé':
Itisa word of general i zmpor '

4
Geae

| ) suEh express agreement, the
mere fact that the debtor has given a security in the form of a post dated
.cheque or a current cheque with the agreement that it is a security for
. fulfillment of an obligation to be discharged on a future date itself, is
sufficient to read into the arrangement, an agreement that in case of failure
of the debtor to make payment on the due date, the security cheque may be
presented for payment, i.e. for recovery of the due debt. If thét were not so,

there would be no purpose of obtaining a security cheque from the debtor. A
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63. Thus, the;i;defence that th

)y
security cheque is issued by the debtor so that the same may be presented for
payment. Otherwise, it would not be a security cheque. ‘As observed above,
the MOU (Ex.CW-1/4) does not expressly, or even impliedly states that the

security cheques are not to be used to recover the installments, even in case

of failure to pay the same by the respondent/ debtor.

62. Section 138 of NI Act does not distinguish between acheque issued
by the debtor in discharge of an existing debt or other liability, or a cheque

~issued as a security cheque on, ), the=premise: that on the due future date the

. debt which shall have crystalhzedx bya. then shallﬁbe pa1d So long as there is
&

4

a debt existing, in respect Whereof tﬁggcheque in’ questlon is issued, in my .
i ‘&3 A"b.p A‘}w‘o «@ Ae) »tr\
view, the same would attract S’ectlon,- LxAct in case ofuts dishonour.

&.x
£ . .;is?}

j‘if‘w‘;
& }%%f?f;%g%nfquestlon Ex CWﬁ 1/1, CW-1/2
Ly
ik {

and CW-1/3 W%‘e issued as securrty

heques has no force 1n~1the facts and

and to seek to recover the outstandmg debt by encashment of the said
cheques. Since the cheques in question were dishonoured upon presentation,
the accused suffered all consequences as provided for in law and the
appellant became entitled to invoke all his rights as created by law. Thus,

the appellant was entitled to invoke Section 138 of the NI Act; issue the

. statutory notice of demand, and; upon failure of the accused to make

payment in terms of notice of demand — to initiate the- complaint under

Section 138 of the NI Act.
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64. The learned Magistrate has returned ’ﬁridings of fact which are

palpably wrong; its approach in dealing with evidence is patently illegal; its

decision is based on an erroneous view of the law, and; the impugned

judgment, if sustained, would lead to grave miscarriage of justice. For the
aforesaid reasons, the impugned judgment is set aside. The accused is

convicted of the offence under Section 138 of the NI Act.

MAY /4 |
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