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o+ :- i L WP (C) 3416/2002 & W.P. (C) 10209/2009 |

.'-‘PC SHEKHAR | . o ..._...Petrtroner

Through: Peﬁtioner in person
Versus

Cob S ..... Respondents.
’ E" o Through: - M. Saurabh Prakash, Adv

With

P.C. SHEKHAR . _Petitioner

Through: Petitioner in person
versus '
THE NEW INDIA ASSURANCE CO.LTD. & ORS.
: S Respondents’
SR o Thr ough. Mr. Saurabh Prakash, Adv.

- CORAM: .

HON'BLE MR. JU STICE V.KAMESWAR RAO
Y. KAMESWAR RAO, J

1. |By this common order I shall dlspose of two writ pet1t10ns as

they 1nvolve the same partles with common facts and the prayers are

I

lnterreonneeted. '

2 E_The ,Wri_t:petition being W.P.(C) 3416/2002, which was initially

!

- filed i:n the year 2002, was amended and in the amended petition filed, in

the year 2000, the following reliefs have been claimed:

i
i
§

“(a) To issue a writ of Certiorari or any other '

. - appropriate writ for quashing the impugned orders of
| A ‘ .
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: JRe;s*pondeﬁt No. 1 and bearing number D_RO—I/Int—-
" Audit/R K. Bhatia/VKS/98-81 Dated 17-04-98 (Annexure

P-14 ), Pension Cell/RGH/99 dated 11/5/99 (A.nnexure
P-17) and -DRO-I /PERS/CL-I CELL/SG/GIMP/2001

dated 28-12-01 (Annexure P-19) as incorrect, arbitrary
" and illegal}
.' ( b) issue a Writ of Mandamus or any other appropriate

writ dirécting the Respondent that - the retirement

; 'ben'eﬁts admissible to the petitioner under the General -

insurance (Employees) Pension Scheme 1995 be

assessedon the basis of the combined qualiﬁzing

' service under .,.th‘e‘ Céntral Government and qualifying
| Service- under. the New India Assurance Company.
- Limited, | | |

(c) ToA"l'l..ssue a writ of Certiorari for quashing the
' Charge sheet dated 03-05-2006 and letter dated 22-06-
| "200}.6 fo'yrl __préceedz'ﬁg on vz’néu'irvy against, the Peﬁ'ﬁoner' |
on Charge Sheéi‘- [Annexure P-4] and /,innexure P-45 .

-reSpe'ctivé‘ly] with is improper, arbitrary, illegal,

prompted by malice and arising out violation of this

. Hon’ble Couft’s directive to_positively decide on the

status of SVRS of Petitioner latest by 13-01-2005.

(d) To issue directions to the Respondent No.l to release -
~ all terminal benefits including pension to the Petitioner

wn‘h effect from 04—07;2006 in pursuance of the Proviso
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to. Paro 3‘0(2) of General fnsurance (Employees) Pension.
. Scheme, 1 995 by declaring his retirement as deemed;
(e) To declare the denial of SVRS by the Respondent No.I’
as zllegal arbitrary, improper and malafide and issue
directions to the Respondent No.l to release his terminal
benefits commensurate with the SVRS; .
| () To impose appropriate cost on the Respondent No:1
for protracting the justice to the Petitioner ond causing
extreme hardship to his life and liberty for over mone
 than 10 months
(g) To direct. the Respondent No.l to Identzﬁ) the officers. |
responszble for blatant violation of judicial directives and
‘ to znztzate approp7 late admznivtratzve action against them
: for misusing their authority,
< (h) To direct the Respondent -No.l to poy salary to ftine
Petztzoner from November 2005 till his relieving from
Servzces due to compulsory waiting arising out of
znactzon of Respondent No.lI together with all benejzts '
~ arising out of employment which were denied due to
protracted SVRS; , '
(i) To direct the Respondent No.l to release salary
“arrears for 41 months and issue a TDS Certiﬁcdte to the
Petitioner for the ﬁnoncial year 2005-20006,
(/)‘To issue such other writ or order or direction as ‘this
Hon'ble Court deems fit and proper in the facts and
circumstances of the case”.

3. Insofar as W‘.P.(C) 10209/2009 'whiph was filed in the yeer 2009
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is concemed, the petitioner'has se)ught for the following reliefs:

|  “(a) To issue a writ of Certiorari or any other appropriate’

writ for quashing the zmpugnea’ order of the Dzsczplznary

Authority (Respondent-3) dated 1109- 2008 and order of
the Appellate Authority (Respondent-2) dated 26—02—2009
(cornrnunicaz‘ed vide letter dated 23-03-2009) terminating

the petitioner “from services as INCOTTect, arbitrary,
fraudulent and illegal;

(b)) toissuea Writ of Mandamus or any other appropriate |
" Writ directing the respondents ‘to transfer back the service

' 'recOrds of the petitioner io Delhi and relieve the petitioner

zmmea’zately from the services with his correct a’eszgnatzon

as. ‘Deputy Manager with z‘he followzng benefits:

: ( ) Ex—graz‘za amount of S VRS held up fraua’ulently ever

- since 09-03- 2004 by the respondents to be paid as on the
- date of relieving the petztzoner by the respondents;

. (ii) Salary arrears withheld fraudulently by the

respondents ever since 09-01-2006 alongwith interest

thereon

(iii) Salary Jrom November 2005 z‘zll the date of relieving
- the petitioner by. the respondents after rectifying the
- manipudation of salary records together with interest ﬁom

. the date of their accrual due to fraudulent withholdirig and

compulsory waiting;

_ _’(iv)",Provident Jund, Gratuity and Leave Encashment on
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accumulated leave of 240 days after rectifying the
' mampulatzon of salary records; '

W) Penszon ﬁom the date of relieving the petitioner from

services after rectifying the manipulation of salary records

'without ‘ prejudice to his part service under CWP-.

3416/2002; -
(w) Any other terminal benefits under the Rules

)

(vii) Monez‘dry value of - Leave Encashment and LTS

declined ﬁaudulently beyond 60 days from the date of |

notification of the Special Voluntary Retirement Scheme on
01-01-2004; | _
(\ﬁ'ii) Interest aﬁd penalty to the Income Tax Department on
understatement of salary and evasion of tax,

(zx) Remztz‘ance of deductions made from the taxed salary
of the petltzoner to various authorities on whose behalf the

deductions were carried out but fraudulently withheld

" together with interest and penalty for delayed remittance,

- (¢) toissuea Writ of Mandamus or any other appropriate

Writ directing the respondents to pay damages to .the

petitioner arising out of fraud and misrepresentation,

(d) to issue a Writ of Mandamus or any other appropriate

Writ directing  the respondents to pay compensation

towards defamation, degradation, intimidation from better

employment prospects chmehSurate with petitioner’s

professional qualification and mental trauma and torture

- towards the petitioner and his aged mother,
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- (e) to award costs to the petitioner,
(f) to issue any other directions deemed appropriate by

| this Hon ’blg Court”.

‘The impugned ordefs:-

4. - The letter dated April 17, 1998, is a communication from the
réspondent‘_N('). 1 whereby the petitioner was informed the rejection of

his request for inclusion of past service rendered by him in the

Government of India for pension and other benefits; the letter dated May :

of the pl'oVisiOHS of the General Insurance (Employees) Pension Sch:eme,

1995 (‘Penéion Scheme, 1995°, in short) , the petitioner is not eligible

for benefit of service rendered by him in the Ministfy of Comumerce, and

A'  1 1, 1999, whereby the reépondent No. 1 has communica’ted that in terms

letter dated Dec’ember 28, 2001, whereby, the petitioner was

Qommunicated by fhe‘ respondent No. 1 that his past service in the

Ministry of Commerce for the purpose of voluntary retirement under the

pension schenie cannot be considered; the memorandum dated May 3,

2006 issued by the —fespondent, whereby the petitioner was issued charge

sheet wherein three Articles of Charge were framed against him; and.

*‘has depidéd to hold domestic enquiry against the petitioner in terms of

memorandum of charges dated May 3, 2006 by appoin-ting Enﬁﬁi,ry
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.O"fﬁc':er and Presenting Officer.

‘ -5. The details of the impugned orders' in W.P.(C) 10209/2009 are;

.i.e. the respondent Noi 3 removed the petitioner from the services of the
-reepondents ‘anglv' the order dated Februaiy 26, 2009, whereby the
o Anpellate Authority 1'ejected the. appeal of the petitioner. |
" .".'Tne. facts:- »
. - 4.:6". | The .brief faCts ai"e, on the death of his father; the petitioner was

~given a compassionate appointment.as an ‘Investigator’ in the pay scale

of Rs. 425-700/- with usual allowances vide order dated Auglist 7, 1979

. the order dated September 11, 2008, whereby the Disciplinary Autherity |

in Ministry of Cominerce, Government of India (respondent No.3). He "

was appointed'on substantive basis on January 13, 1982. While the ‘

Chartered Accountant, applied for the post of Assistant Administrative

'. O"fﬁ_icer in the respondent No. 1 company, which was a subsidiary of the

prpbaiion period of one year. In the meantime, the petitioner submitted

technical r'esignation with the respondent No. 3 on March 10, 1986. At

petitioner was serving in the Ministry of Comimerce, he being a

+ respondent No. 2 company, in the pay scale of Rs. 530-1050/- '-through
‘proper channel. The petitioner was given the offer of appointment and. .

Ahe joined the respondent No. 1 company on March 12, 1986; with the .

the time of the petitioner’s appointment in the company on March 12,
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1986, there was 1o pensi‘bn scheme. The petitioner had not received any

retirement benefits from the Government for the service rendered up to

March 10, 1986. HoWe\}er, Pension Scheme, 1995 was. introduced by

the respondent No. 1 on June 28, 1995 and thg petitioner, by exercising

"an option under the scheme, was required to surrender company’s

contribution to Provident Fund together with interest thereon, from- the

“d"ate of his app.ointrnen't.- - The Pension Scheme, 1995 was- made
applicable‘.‘for' the sérviée rendered prior to January i, 1986 in terms .of
- 'l Chapter I of -the sghéme hread along with Explanatory Mem’orancium.
Sufﬁce to -gtate,' thé.petitioner-was covéred under the Pension Scheme,’
1995 w.e.f. his date of appointment in respondent No. 1. It may be |
" stated héré ’_chat the petitioner was confirmed in the service of the
} --(I:lon.lp_any as A.A.O. Tt is the case of the petitioner that the Department of
PenSioﬁ avmd' i’ensioners’ Welfare has, from time to time, issued :

“instructions with regard to the counting of the past service. On August.

22, 1996, h¢ made a represeritaﬁon to respondent No. 1 for counting‘(-)f

the past service in Miﬁist-ry of C01ﬁ1ﬁercé (respondent No.3), which was
’.f(..)lnl'ov‘ved by the reminder dated March 2, 1998. Unfortunately, said
| ‘rep'reseAntations were tejected by the 1'espof1dent No. 1 stating that the
_ _appointlnéhf of the petitioner in the services of the compaﬁy’ was through

open c_:oinpetition and not by way of transfer by Government of India on
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pérmanent absorption basis, therefore, it is not possible to consider the |

" request made by the petitidner. On receipt of such a correspondence, the

petitioner made further representation dated May 12, 1998. to the

respondent No. 1 ,' with a request to forward the same to the respondent
No 4 i.e. the Ministryrof Péréonnel; Public Grievances and.PeﬁsibnS.' -.
- That apart, ihe pe;citioner had also made a ref)reéentation directl}:/ to-the
| f:- respbndenlt No. 4 6n October 22, 1998. No respoﬁse was received from
thé—respon_dent' No. 4 on the reciuest made by the petitioner. In the
mééntil'ne, on January 9, 1999, the petitionér had sought voiuntary |

“rétirement on the ground that he had completed 20 years of service. A

further request was made on F ebruary 8, 1999. The respondent No. 1, on

'M‘ay 11, 1999, QoﬁV'_@yed fo the petitioner that as per the existing

provisions of the Pension Scheme, 1995, he is not e}ligiblel' for fhe benefit

of service rendered by him in the Ministry of Commerce, Government of

India. -~ A similar communication was made to the petitioner on

December 28, 2001 inasmuch there is no provision in the company’s

_pension scheme to-add the past service rendered in the Ministry of

Commerce, Government of India. That apart, an observation was made .

by the respondent No. 1, based on the decision of Central Administrative

Tribunal that Government may sanction pro-rata pension to their |

lemploye"es, who resigned the Government service to join PSU. Be that
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as it-ina‘y, on May 17,2002, the petitioner filed the present writ petition.

B 7 _ " The reliefs prayed for in W.P.(C) 3416/2002 were primarily
~ ‘related to the challenge to the orders dated April 17, 1998, May 11 1999
.- & December 28, 2001. In any case, I have reproduced the prayers now
| rnade in the amended pet1t10n which 1ncorporates the prayers as. made
'by the pet1t10ne1 1111t1a11y in W.P. ©) 3416/2002 After the ﬁhng of the

| petitlon, the respondent No. 1 introduced a Special Voluntary Retirement

Sche'me (SVRS), 2004. The petitioner, accordingly, on January 14,

2004, applied for Voluntary retirement under SVRS, 2004. 1t is the case

: of the petitionei that the authorities have issued ceitiﬁcates that no

{

d1501p11nary proceedlngs are pending against him. Audit clearance,

v1g11ance clearance were also taken in favour of the petitioner He would

state, that even though the petitioner was not to be relieved w1thout a

: substitute the Chainnan and Managmg Director of the respondent No 1,

approved the request of the petrtioner for voluntary retirement under ‘

SVRS 2004 During the submiss1on it was stated that the noting and

approval of CMD were not provided to him under RTI. On July 8, 2004,
the petitioner had sent a reminder, calling upon the authorities in the
respondent No. 1 to ei{pe‘dite his request for SVRS at the earliest. During

the hearing on October 6, 2004, a submission was made on be'half of the

L pet1tioner that the petitioner has submitted an apphcation for acceptance
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. of VRS which is pending consideration with respondent No. 1. This

Court had called upon the learned counsel for the respondent to take
instru?tions on the same. Thereafter, effective hearing in the writ petition

could take place only on February 28, 2006 when a submission was

made on behalf of the petitioner that the inclusion of past service in the -
Central Government would not be pfessed if the respondent company

éc‘j’cepfs the request of the petitioner for relieving him under SVRS and in

. 2004 of the‘-r'espondent No. 1, in which it was stated that the competent

. aﬁthority was willing to consider the SVRS applicafion without taking

into account his previous service with Government of India into

¢

' c_onsidér‘ation for the purpose of terminal dues including pension, .

without prejudice to the stand taken in W.P.(C) 3416/2002. It is averred

in the writ petition that a letter dated March 22, .:200,6 on SVRS was

addressed to thé .advocate- of the respondent No. 1. When the matter -
-céme up for hearing, on March 23, 2006,' a statement was made by the

: _léarned couné\él for.th'e reépondent that it is not possibie to éocede to the

: requeét of the petitionier relieving him under SVRS. On such a
sublniésion, the learned counsel appearing <')>f\ the peftitioner', 'on" -
- instructions staqled?' ‘that thé petitioner would be apﬁroaching the

"respdnd'_ent seeking voluntary retirement in terms of Pension Scheme,
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1 | 25N
‘ -199 5, as per which, an ofﬁc':epwho has put in 20 years of qua'lhif'ying

- service can seek voluntary retirement from the service. It was the case of

the petitioner during the hearing that he had putin 19 %2 years of service

' : and would be-entitled to the benefit of Regulation 18, which provides
| roﬁnding off the services for broken period of service if they are in
- excess of six months. Accordingly, the Court directed the petitioner to

| approach the respondent with an application under Regu'lation'BO‘, within.

a perfod of two :'Weeks.. In such an event, the respondent was to pass

| appropriate order having regard to the circumstances of the case within

two weeks of the receipt of such an application.  The petitioner

acdorglingly ‘submitte'd his request for VRS in terms of the Court’s order

~ on April 3, 2006.

8. In the meantime, a fqrther development took place, that on August
11, 2605, thé petitiqner was transferred to Mumbai and was called upon
to také new assignmeﬁt'on or before September 10, 2005.

9. On receipt éf the communicétion dated August 11, 2005 ; the

pétitioner made a representation dated August 18, 2005 to the

respondents for cancellation of transfer 'ordcr issued on August 11, 2005.
'He had given his mother’s iliness as one of the reasons. He had also

* highlighted that he had opted for SVRS in January 2004 and stated thaf it

was becoming difficult for him to move out of station intermittently with

W.P.(C) Nos. 3416/2002 & 10209/2009 : : Page 12 of 34




s

the office work and abandon his mother to her own s_él,f care. He had |

élso made a request fha.t. in the eventuality, the cancellation of transfer
out of Delhi is not possible, fhen, he be relieved from the company by

accepting his retirement.

10. It is the case of the petitioner that ‘on May 3, 2006, despite the

Couit’s order, voluntary retirement order was not passed but a charge

sheet was issued wherein, it was alleged that the petitioner remained | .

unauthorizedly absent without prior approval of the competent authority

‘yfr(')m Sepfember 19, 2005 and also failed and neglecte‘d. to abide by the

IaWﬁll orders of the superior conveyed to him'vide letter dated August

| li, 2005. Tt was also alleged that the petitioner remained absent from

office from September 19, 2005 without prior sanction by the superiors‘

and not teported at his new assighment and thus, set a bad example

.‘al'noiagst 'the employees of the organization and his conduct was
| unbecoming of a public servant. It is noted, when, on a CM No. 660- .

~ 1 661/2006, proceedings were held on May 16, 2006, a statement was’

made, on behalf of the respondent No. 1 that the request of the petitioner

for' VRS cannot be acceded to in view: of proposéd “disciplinary

proc.eedings sin.ce charge sheet has been issued on May 9, 2006.

11. It is the case-'of the petitioner that he filed a detailed reply in

~. defence to the charges kwelled against him vide his letter dated May 29, -
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20@6. On Jllme: 22, 2006, the pefitié)ner received. a _letter from the

| fesi;ondent Nd. 1 s"catinglthat enqﬁiry broceédings would be (;b'nducféd
- againsf him since the cﬁarges framed againsf him were denied. The |
p_eﬁtioher in 'thie petition has highiighted the procéedings held in this

: Coﬁrt foﬁ June 1, 2006 whereiﬁ, a statement was made by the leamed

"counsel for the respondent that he is making efforts to settle the matter

amiCdbiy.and to the satisfaction of the petitionér and failing which, the

- counter afﬁda\}it shall .be filed. ‘It'is- hié case that the respondent No. 1
did not furnish .any"i reply for the rejection of VRS ﬁnder para 36 to the -
pétifioﬁer in pm“sua.n‘c>e of the dirgctives Qf‘ this Court on May'16,. 2006.

It is his}.. é;;ise that deemed re‘pirénient under bfoviso to para 30(2) became
e.f_fgdive'_jfron'l Jul}; 2, 2006 by yirtue of specific applic-aﬁon mbv'eld‘ by
the igéﬁtiohe_:r- on April 3, 2006. IIt is the i)etifionér’s ca'se_‘that the_
‘ | X " Enquiry Ofﬁéer: nlSh.'Rajésh .Kal.ra c.ommenced the‘ preliminary .enquirAy" .'

on May 14, 2008, .gﬁdl-cjzonoluded the same on May 29, 2008. Thereafter, .
‘J - fhé'peﬁtioqér, sul):mi"ctéd' his written brief to the ~Eﬁquiry Officer. On July -
| 21, 2008, the E"_nquiry Ofﬁcer' issued the enquiry report. The‘pétitioner.
submitted rei)resentatiori to the disciplli_‘r.lalry authority against the en'qlli.iry
féioort on August .18, 2008. On September 11, 2008, 61'(161‘ 1'em6ving the
: pétitio11er'Was~ iSsued. On October 3, 2068, the petitionér ﬁied an appeal

against the termination order to the Appellate Authority, who upheld the
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removal order of the -pet’itioner'on. February 26, 2009, which was

| ldis'ciplinary authority dated September 11, 2008 and the order of the

Ap’péllate Authori‘ty dated February 26, 2009 which are the subject :

" matter of the W.P.(C) 10209/2009.

12. Op!_vthé other hand, it is the case of the respondént No. 1 that the

present petitions have been filed by the petitioner, praying for counting

of service rendered by the petitioner with the Government of India, for

thé pulpose: of determination of his eligibility and computation of

fpe»nsion.'; During " the pendency of the petitions, thé fespopdent

. announced :»the | Spécial Voluntary Retirement Scheme, 20(.)4; The-
's"bf-xe'me, ihtef alié, required thét fhe: concerned officer should 'appl};
‘u"n_condit_ionally-' ,fhereunde‘r. Though the petiti.on‘er. applied' for the
rétirement thereﬁnd'er, w}llile:doing so, he madehis requés,t conditionaily

: uiaon reékqh"ing of his paét service with the Government for the purpose
‘of l;éﬁeﬁts thereunder. Since the respondent was of the view that he was
.n,ot:' entitled to 'coﬁnt such service With the Govefnmenf and since his
'r'e.quest was conditional, his application for SVRS couldv not be accepted.

' During the 60urse of the hearing of this petition, on October 6, 2‘004’,’

upon the reques’f of the counsel for the petitioner, this Court directed the

conveyed to the pétitioner on March 23, 2009. It is the order of the

c;ounsel for the respondent No.l to seek instruction as to whether the .
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p‘etitioner’-e request for SVRS could be accepted without prejudice to the

question i‘aised in the petitibn. The respondent No. 1 would highlight that
- .the competent authority was willing to consider the application under

" SVRS of the petitioner without taking his previous service with the

Government of India into consideration, for the purpose of terminal dues

including 'p,ension,blwithout prejudice to the stand taken in the writ

pet1t10n The respondent No ] stated that desplte the said statement, the

pet1t10ner de not ask that his application be so cons1dered neither did he
ask this Court to pass any orders  nor even did he address any

communication to the respondent asking that his application be so

-considered in accordance with what had been stated in the said letter.

" The 1'est;ondent No. 1 would highlight that when the matter came up for.

hearing on Febfuary 28, 2006, the counsel for the petitioner submitted

- that he would not press his claim for counting of his past service on the

condition that the respondent accept his request for being relieved from

service under 'the SVRS. fn making such submission, he had relied upon

| 'the letter of the respondent No. 1 dated December 28, 2004 The
~respondent No 1 has also h1gh11ghted the proceedmgs of the hearmg that'

took place on March 23, 2006, when it was submitted that it was not .

possible to accede to the petitioner' request for relieving him under

SVRS. The respondent No. 1 also stated that in terms of the statement.
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made by the counsel for the petitioner that the petitioner would approach
the respbhde_nt No. 1 sgeking VRS in terms of Pension Schemé, 1995 on
thé g.round that the petitioner having put in 19%2 years of service Would'
be .éntiﬂed to the beneﬁt of a provi.sion,. which provides rounding off the
serﬁces of brbken period of services, if they are in excess of six months.
“The petitioner, was accordingly, permitted to do so by this~ Court anc_l the
respondent N(A)_.‘ 1 §vés d'irecied to pass appropriate orders thereon.: The |
resporident No. 1, has in its reply, referred to 6rder dated Augusf 11,
200.5 vide which order‘, the petitioner was transferred to Mumbai office..
of jﬂ1e respéndenf. The respondeht No. 1 also referred to the lett.er dated
| Au-gust 18, '2:005 of the petitioner, citing Vério'us difﬁc:ulti@ in repor.tingr
| tQ.Mumbai and for Withdrawél of transfer. order. The re‘spond’ent No. 1
r' :_;N‘ould sublﬁit that from'a réading of letter dated August 18; 200-5 , the .

Vpek_titioner seems to be requesting that he should be retained in Delhi until

' he is relieved under the SVRS or else to be relieved fofthwith under the

SVRS. Aécbrding to the respondent No. 1, the said request was not a‘lA
;:equ:est for resignation. The respondent No. 1 h;s also statéd that in
view of that, the reépondént No. 1 was unabie to act on the said request.

” IT he respondent_ No. 1 also stated that the petitionér had not reported at

“the place of posting.', It is the case of the respondent No. 1 that since the

petitidne;r had not reported to. the place of pdsting at Mumbai, he was
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éhaf’g&sheétéd on May. 9, 2005. The respondent No. 1 al-so highligﬁted
t.he.ﬁling”of the CM No. 12951/2006 in order to bring closufe to the
N l-m’.‘atter. Tt is the case of the 1‘esp6ndent No. 1 that the petitioner had ne'ver"
Wiéhed to ré_Sign fforﬁ serviée. Rather éll his communicationé have’ been -
o request, either ﬁe be:giv"en the benefit of rounding éf or SVRS or the
-béneﬁt of the P_ension Scheme, 1995, which according to the respondent |
No. .1 was not possible to accede to. Tliey have also highlighted that -
- coﬁnting ofjpast é'er‘Vice in the Govemmgnt Waé given up by the counsel .
fq-r the-petliti.oner, on Febn@y 28, 2006. Even his_enti.tlement to SVRS.
 had aléoil;éen argued by his counsel but had alsd been 'give}n: up:o.n
March 23, 42 006.. - - —
13. | -Mj.P.C;Shei{har, the p_etﬁ.ioner,.v’vho appeérs in person, insofaf asA
his plea of counting of his past service is concerned, would rely upon fhe
';\farioﬁs notiﬁcatiqyns»iés'ued by the Government of India in that fegard.
ACCo'rdingA'to him,‘tlllis includes, the OM dated September 12, 1985, OM
~ dated March 31, ‘19f8'7,_ OM dated May 30, 1995. He states, he 1s
entgtled to the benefit of coﬁnting of past service piit in by him w1th the
Gd&emment of India, for which, he made fepresentation to the
| r_ééiaondeht No. 1 as well to respondent No. 4. Unfortunately, the replies
‘.Lh'ave- be.en given by the respondent No. 1 only. He would state that the -

response of the respondent No. 4 in that regard, would be relevant as any
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 benefit of .t.he'past service to the petitioner would -be in the nature of

s

settlement between employers as the Ministry of Commerce would pay

' tne pension contribution for the period the petitioner had worked in that
' Ministry-f.‘:.He seeks .tha‘t the teﬁef as prayed fer in that regard be gtanted
by this Court | |
l.14. That apa1t insofar as the grant of SVRS/VRS is concerned, he
states that the respondent No. 1 hav1ng 1ntr0duced SVRS on January 1,

) 2004 for retn‘ernent after 10 years and the petltloner-havmg apphed for

the same on January 14, 2004, the respondents were required to.

-, communicate the decision taken on the said application for SVRS. He.

reiterates the iclearances given by the various authorities under the
respondent No. . 1 "including the decision taken by Chairman and
‘Managing Diteet01‘ of the respondent No. 1 for grant of SVRS to the

' petitioner. Unfortunately, despite the same, there was no communication

- ‘conveying the decision. He would state that even the letter dated

| A'Decembe1 28 2004, wherein, it was stated that the competent authority

was w1111ng to con51de1 the SVRS application w1thout taking into |

. account his previous service with the Central Governr_n‘ent, without

- prejudice to the stand in these proceedings had not been acted upon. .

Nothing preclnded the respende'n-t to take an action in favour of the

- - petitioner as the petitioner was.in any case entitled to the retirement after
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- 10 years of serviceyin terms of the said scheme. He would highlight that

~he Vidé-his letter déted July 8, 2004, had reminded the respondent No. 1,

"’of his SVRS application and also, in the event of additional benefits

(-ar\i.sing of the High Court verdict, the same be seﬁled after the judgment.

B : He'wouid éléo state even this Court on October 6, 2004, had directed the

* counsel for the respondent No. 1 to take instruction on VRS without the

same in any _kr.nanner .prejudicing th'e' question raised in the petition;; He
staté§ that evén the application made by him on April 3, 2006 in terfns of
}the statement madé by th_e‘ leamed counsel fof the petitioner seeking
Volﬁn’tafy ‘retirément under fhe Pension Scheme, 1995 should have been

cOnsidered-pOsitively.‘ Rather, the issuance of charge sheet for not

207

obeying the order of transfer was an act of mala fide as it is on record :

' | o
that even before the issuance of transfer order, the petitioner'had shown

the desire to take voluntary retirement from the company. According to

‘voluntary retirement to the petitioner. In fact, it is his case that even
- against the transfer order, he has shown genuine reasons of his inability

~to go to Mumbai. The said reasons have also not been considered by the

respondents in proper perspective. According to him, it is an admitted
case that the date on which he was relieved on September 12, 2005, he

had already completed mOre_ than 192 years of service which could

W.P.(C) Nos. 3416/2002 & 10209/2009 ' Page 20 of 34
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have been rounded of as 20 years for being eligible for VRS under the

Soheme of 1995. He would further state that when he submltted hlS

" SVRS/VRS appheatrons ‘there was no departmental proceedlng pendrng‘
"WhiCh can be said to be an 1mped1ng factor for rejectlon of the

| apphcat1ons Even otherwise; the reasons for rejectrng the request dated

- April 3, 2006 for not complying wrth the order of transfer, .is

»l unJUstrﬁable-,k when it is on record, requests were belng made by the
petitioner from timeto time, for being relieved after the acceptance of
' the SVRS/V RS. He would in the last state, he should be deemed to have
been Voluntary ret1red at least from September 12, 2005 when he was
) | p»_ purported to have been reheved by the respondent No. 1 for his Jomlng.
'.Mnmbal.i He Would -‘rely' upon the Judgments of R.L.Marwahap Vs.

~ Union of India and Ors. (1987) 4 SCC 31, TS 'Thiruvengaddm. V.s_*.

Secretary to GOI, Ministry of Finanoe; Department of Expenditure:
and Ors.,.- (1993) 2 SCC 174, Bank of India Vs. O.P.Swaranakar,
(2003’) 2 SCC 721, State of Haryana and Ors. Vs. S.K.Singhal (1999) 4

SCC 293, Dmesh Ckandra Sangma Vs State of Assam, (1978) 1 SCR

607, and Sukhdev Singh and Ors. Vs. Bhagatram Sardar Stngh

Raghuvanshz and Anr AIR 1 9758C 1331 in support of his contention.

15.  Mr.Saurabh Praka‘sh, learned counsel app'earing for the respondent

No. 1, would reiterate the stand taken by the respondent No. 1 in the
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| c.ounter' affidavit. That apart, he would highlight that the question of
| céuﬁﬁﬁg of pa‘st service 'bad been declined by the respondent No. 1. He .

| would also hrghhght as the petitioner has not completed 20 years of

o serv1ce his case for Voluntary retirement could not have been

' consrdered He would state that the pet1t1oner has been 1n31st1ng upon

4‘ : 'countlng of the past service for the purpose of e11g1b111ty He states that

mce the counting of past service was rejected it could not have been

,considered. Vide letter dated December 28, 2004, the respondent had

stated before.this Court that the competent authority is willing to

“consider the case of the petitioner under SVRS without taking into
, considerat1011 his previous service. However, the petitioner did not ask
- that his appiication be considered so. He would ‘highlight the

' .p'proceedings held on March 23, 2006 in this Court. He would justify. the

issuance of the charge sheet to the petitioner for not following the order

of transfer. He statés that in his representation, the petitioner has shown
This desire to continue in Delhi till such time, he is relieved under SVRS,

and since it is not a case of resignation, and the petitioner was not

t

entitled to SVRS, the respondent was unable-to act on the said request.

He further states that the petitioner’s request for ca'n_celatiOH of transfer

order was considered vide order dated September 12, 2005. ‘Despite

direction to report on September 19, 2005 the pet1t1one1 did not report to
W.P.(C) Nos. 3416/2002 & 10209/2009' . ' Page 22 of 34
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‘the place of posting. Accordingly, a charge sheet was issued, which

resulted in' his removal. That on the date, when the petitioner was
relieved on being transferred to Mumbai, the petitioner had put in

slightly more thanh 19.‘/2 of service, which is short of 20 years for being

‘considered fo1 VRS. According to him, no doubt, interpretation glven '
| by various courts where an employee has completed more than 19‘/2

years of service, if the broken periods is more than six months, it shall be

treated as one year which <Would enure to the benefit of the petitioner,

: and should have been treated as 20 years, was a declaratlon came after

the reJect1on of the request. for VRS by the respondent No. 1. He
concedeé, the said view has been upheld by the Supreme Court in a later
’judl'gment in the case reported as 2014 (3) LAJ 51 3 (§C), State Bank of

Patiala Vs. :'Pritam Singh Bedi and Ors.

16, Having cenéider'ed the submissions made by the petitioner, who

-appears in person and learned counsel for the respondent(s), insofar the

issue of counting of past service by the respondent No. 3 is concerred,

~ the following instructions have been issued by the respontle'nt No.4: -

* (a) OM dated August 29, 1984:

“Where a Central Government employee borne on
pensionable establishment is allowed to be absorbed in .

an autonomous body, the service rendered by him under
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the. Go&emmént shall be allowed to be counted towards
pen&ion under the autonomous body irrespective of
whether the employee was temporary. or permanenf in
Govérnment. The pensionary benefits wili, however,
"accfue only if the temporary service is followed by
conﬁrmatjon. If he retires as a temporary émployee» in
- the autonomous body, he will get terminal benefits as
a'i‘”e‘ normally available to temporary employees under
‘the Government. The same procedure will apply in the.
case of employees of the autonomous bodies who are

permanently a’lﬁsorbed under the Central Government.

The Government/autonomous body will discharge its :
pension liability by paying in lump sum as a one-time
pdyment, the pro rata pension/service gratuity/terminal
gratuity and retirement gfdfuity’ fonr the service up to the
.date of absorpfion in the autonomous body/Government,
as the case may be.” | |

 (b) OM dated March 31, 1987:

“(i) The terms and conditions of absorption of Central
- Gover_nﬁ*zer‘zt émployees in the Central Autonomots Bodies
| will be, as applicable fo those pérmanently absorbed in the
public sector undertakings. In both the cases the
instructions laid down in the Department of Personnel and
Training O.M. No. 28016/5/85-Est. (C), dated the 3lst
January, 1986, referred to above, will apply;

" (ii) Those absorbed in the autonomous bodies having
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penszon scheme shall have an option to receive pro rata

rétirement benefits or continue to have the benefit of

" combined " service under the Government and- in the

autonomous body subject to the conditions laid down in
' the Department of Personnel and A.R’s O.M No.
| :28/]0/84—P(], dated the 29th August, 1984 and ']2th"

September, ]9.85 (published in Swamysnews as SI. Nos.

Y

118 ‘and 203 of October, 1984 and October, 1985

respectively). Such -optio\n should be exercised within six

months from the date of permanent absorption. In case no

eligible for pension based on combined service.

\(iii) Encashment of earned leave shall be admissible up to
the Maximum limit of 240 days. Half-pay leave will stand
forfeited.

(iv) In respect of officers who are already on deputation to

autonomous bodies, the existing terms and conditions of

deputatzon beyond the periods specified in thezr deputation

orders should be allowed. In case a Government employee:’

does not return to his parent Department during or after

. the sanctioned deputation period, he will be deemed to

have been permanently absorbed in the autonomous body

on the date of expiry of deputatzon period.”

(c) OM dated May 30, 1995, which inter alia stipulates as under:

©“The matter has been consz_dered in consultation with the

Ministry of Finance (Department of Expenditure). It is

Page 25 of 34 -
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clarifie ed that dzscharge of pro rata penszonary lzabzlzly by

the parent organization: is necessary in all cases of mobzlzty'

of personnel from Government to Autonomous Bodies and

vice versa, if the employee opts for the pensionary benefits

" based on combined service in accordance with the above-

menitioned - Office  Memorandum. The settlement of

- payments of pro rata pension, etc., is required to be made
" between a Government department and an autonomous
| body and not between Govermment -and tndividuals. The

question of employee's actual entitlement at the time of such

.V mobility is not. relevant. The amount should appropriately.

be calcnlated pro rata based on length of service rendered

and would compromise of the terminal gratuity or service -
gratuzty or pension, as the case may be, and rez‘zrement;

‘ gratuzty for the employees on pensionable establishments. "

In any case, this Court is of the view, for counting of past service, the :

concurrence of the parent office i.e. Ministry of Commerce 18 mandatory

as the M1n1stry has to dlscharge its obligation of pensionary beneﬁts for'

the perlod for which the benefit is sought No doubt the petltloner did

make a representation to the Mmrstry of Personnel Public Grlevances

and ‘Pensmns (respondent No.4). It appears, no response was received

for the same nor any affidavit has been filed in these proceedings.

Rat-rfer, a statement was made on July 8, 2003 that the respondent Nos. 3

-and 4 do not wish to file any counter afﬁdavit.'
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17.  As no decision has been taken by the respondent No. 3 till date,

the petiti01;er would be at liberty to give a further représentation to the

respondent No. 3 within a period of two weeks from the date of the

- receipt of cdpy Qf this order. The respondent No. 3 needs to take a

" decision whether the services put in by the petitioner between August 3,

1979 to March 10, 1986, can be counted as service for the purpose of
pensionary benefits .under the respondent No. 1 within four weeks
thereafter. The decision so taken be communicated to the petitioner as

well as to the respondent No. 1 for further action, if any.

| 18 Insofar as the other issue of grant of SVRS/VRS is concerned,
. there is no- dispute to the fact that the petitioner had submitted the

application pursuant to the SVRS, 2004 onJ énuary 14, 2004. As per the

petitioher, .the scheme contemplates retirement after 10 yeafs under
SVRS.

19. 1h‘sofar as the stand of the respoﬁdent,that the petitioner submitted
his appliq’a.tién éubject to hié‘being given benefit of counting of paét
service being conditional, his application could not be so qonsidered, I
maj pdint out here that even otherwise, without counting of' the past
servic.e,' the petitioner was eligible for being considered fof SVRS as he

had put in 10 years of service. Be that as it may, on July 8, 2004, the

petitioner in his 1'eprelsentation did say that he be granted SVRS and in -
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the event of addmonal benefits ar1s1ng out of High Court’s verdict, the

same be settled after the H1gh Court’s verdict. In other words, his

request for SVRS be considered without taking into account the past.

service rendered in the Government of India. In fact, such was the

6, 2004

20. That apart, even that was the understandlng of the respondent No.
1 in the lefter dated December 28, 2004, which I 1'eproduce hereur_ider:'

“This f;}qs a reference to your letter dated
03.12.2004 enclosing an opinion dated 02.12.2004 of
Advocate MrS Prakash regarding the order passed by
the Hon'ble High Court on 06.10.2004.

We would like to inform you that the case of Mr. PC
- Sekhar as also the order dated 06.10.2004 were placed
| '._before the Competent Authorities. |
The Competent Authority is willing to consider the
application under SVRS of Myr. PC Sekhar without
taking his previous service with Government of India
into cbnsidération for the purpose of terminal dues
including pension, without prejudice to the stand taken
in the writ Petition No. 3416/2002.
Kmdly examine to whether the followmg pozm‘s was
argued before the Hon'ble Court.
Fori releasing pension to an eligible officer, depending

upon the quantum to be released as pension (whzch
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again 'is based on the number of years of service -
.-rena’ere'd)"we have to purchase annuities from LIC. In
.z‘he instant case Since»no contribution is possible from .
the Government of India in respect of service rendered
by a.n.oﬁ‘icér with them, if we count : this service also,
- thén'—we have to additionally buy annuities which will be
an additional burden to our company
These points mézy be clarified to the Hon'ble High Court.

Please keep us informed of the developments ‘in this
matter”

21;- Despite the above-said, the consideration was fot given. Rather in

the EsuBseciuent proceeding on March 23, 2006, a statement was rﬁadé on
i behialf of the reépondeht No. I.that it Qva’s’not pdssible to accéde tb the
: Aljeqliest of the petiﬁoner for reliving him under SVRS. It is not known,
“what were the reasons, which weighed with the competent author'ﬁy not

to accede with the request of the petitioner for being relived under SVRS

when the petitioner‘ hadf’*‘sufﬁcient service of 10 years: for retirement
under SVRS, and the stand of the respondent No. 1 that by such time, the

_tirh‘e" for SVRS has long passed and respondent No. 1 cb'uld not permit

‘him to avail that option, is not convincing as the petitioner had expressed

himself for getting relieved from the respondent No. 1 in January 2004

. itself when he submitted his application for SVRS. Even the request for

VRS vide letter ,dated April 3, 2006 need tb have been accepted, the
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rejection of the same that charge sheet has been issued for not complying

~ transfer order is hyper-technical. He rightly sought cancellation of the

transfer order on the ground that his application for SVRS is pending and

also for his mother’s illness. 1 reproduce the following frpm his

represehtation dated August 18, 2005:-

“I am presently_living with my mother at her own
residence at Delhi. My mother is aged 70 years and my
. fatlier vis not alive. Since I am not married and I do not
have brothers or sisters, my mother is fully and solely
'dependént on me. There is nobody else except me to look
. after my mother at her old age in fespect of all her
Pequirements  whether related to her physical
hwveﬁwnts, administrative requirements of the house
she owns, mental companionship or atz‘eﬁ_dance to her

* health related matters by known physicians.

During the past few years, my mother is suffering from
very acute’ problem of 'uterus prolapse} because of
which she is forced to spent most of the time in sitting or.
' sleeping posture. Her problem accentuates if she‘.st"ands '

or walks around. Due to this problem she also has a

need ‘to make use of the toilet very often as per her

convenience. Doctors have not reconimended her for an
operation because of her age and my mother is also not
mentally prepared for any operation due to her own

apprehensions and fear.
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This' apart,- my mother has also been suffering from
:’High Blood Pressure’ and on three occasions, in the
" past, she had'fa;'nted on the road when I was away from
- Delhi during my audit assignments. During these
,oécasiozns she was escorted back home by passer-by
Sz‘rangers out of sympathy. I had to learn these
developments only after coming back to De/hz from my
oﬁ‘iczal tour, as she did not want me to panic when I was

out of station.

jn view of these a’iﬂic.ulties and my indispensable need
for staying with my mother all the time, I had opted fof

' :SVRS in January 2004 as I was finding it difficult to
move out of sz‘aﬁon intermittently in connection with the
office work and abandon my mother to her own self
care. My SVRS application has not been disposed as yet -
by the company despite the directions of the Delhi High .

| Court dated 17-11-2004 to consider my SVRS
application without prejudice to my contentions fof the

combined service pleaded before Court.” -

The reasons given were compelling and justified. That apart, I note, on
June 1, 2066, a statement was made by the learned counsel for “.the
.1'e'spondent to ainicably settle the matter to the satisfaction of the
petitioner. Further, the plea that the petitioner was not eligible to seek
. VRS is also not tenable in view of the interpretation given by Karnataka
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: ngh Court in the case of New India Assurance Co. Litd. Vs.

- G.S.Kamath, Writ Appeal No. 1 721/2006 (S-R) decided on December 6,

'20'06, wherein, thé' Division Bench of Karnataka High Court was
considering in an appeal the judgment of the learned Single Judge ‘in

Writ Petition 13215/2005, whereby the learned Single Judge has allowed

' the'_writ petition wherein a challenge was made by the employee, for

~ being denied, the pension after he was relieved by granting vduhtaty

fetirement under SVRS 2004. The stand of the appellant before the

| 1éarn¢d Single Judge was that the respondent/employee had not
‘ «cqmpletedQO yeafs of qualifying service as he had completed 19 years, 8

m'o‘nthS‘and 6 days was negated. The learned Single Judge, on an

interpretation of clause 18, held that the same shall be applicable and the o

- fraction of a year can be taken as one year as it was more than six

months and in that case, the respondent can be deemed to have

completed 20 years of qualifying service. The Division Bench upheld

the view taken by the learned Single Judge. On the other hand, T-have
been infofme’c_l that the SLP against the judgfnent of the Division Bench
of the Karnataka High Court in Writ Appeal No. 1721/2006 (S-R) has

been dismissed by the Supre;he Court. That apart, Mr. Saurabh Prakash

“has placed before me the judgment of the Supreme Court reported as

2014 (3) LAJ 513 (SC), Staie Bank of Patiala Vs. Pritam Singh Bedi
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and | dl‘S. wherein a siinilar regfulatiOnl had come up for interpretation
hefore the Snprerne Court. The Supreme Court, interpreting .the
. ‘_ Regulation 1l8, Which contemplated that'if broken period'is more than 6
.-:rnonths, it shalihe treated as one year, held, the er'nploye'es" in that clase’ |
\‘_ha'vi:ng e01np1eted'7‘-mor'e than 19 }tears; 6 months of' service. in: the
. . appella_nt ban_k; be treated to have oonlpleted'ZO years of serviee and
. granted the beneﬁt under ’Reguiation 29 of the Regnlations 1995, reiating o
to, pension. on Volilntary retirement. In the present case, Mr Sanrahh-
- ’Prakashi cono‘edes.to the fact that on 'the date when the petitioner':'was

- reheved on September 12 2005 for his joining at Mumbal he did .

lcomplete 19 years and 6 months of  service and was ehglble for

SVRS/V RS. On that date, the request of the petitioner for. SVR’S was

- -_ ‘pen‘din-g jbefore'the respondent No. 1 _and no departrnental enqniry has
 been initiated.l- - |

‘ f:_ 22 : Silfﬁce to state, 1n the ‘faots .m"ore particularly the stand taken by .
‘ the respondent No 1, this COurt is of the view that the respondent No 1
'. ’ \J should have accepted the VRS of the petitroner rather than pursulng the
| : ‘. eharge sheet Wthh uitimately entailed in the order of removal, wh.ereby.
:'['the petitioner had to ‘forfe'it'the‘ past service of 20 years for i‘rivo’lo'us
~ 'reasonsﬁ when the petitioner had expressed himse.lf for being felieved in

2004 and thereafter also and at least on Septernber 12, 2005 when the
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pg:titior_ler was relieved from Delhi’s office to join at Mumbai, and on
- .\‘}yhich dafé, he had more than 191/2_ years of service. The charge sheet
dated Méy 3, 2006‘-n‘eeds to be quashed in the peculiar facts of thigi-(::ase. '
. I;)rdér accordingly;,.. | | | :
23. The subsequént orders dated September 11, 2008. and Féb_ruary 26,
2.009 which 'have been passed against the petitioher also needs to be
‘ _ quashed aﬁd set aside. It is ordered accordingly. The petitioner.shall be.
considered as haying voluntary retired with effect from Septembér 12,
: _\,L 2005 aréd he would be entitled to the consequential beneﬁfs of vquntary
retirément Wi'th.l effect from that date, which shall be paid to him as
. | éxpeﬂitio'usly as possibl'e, buit not later than three months from today.

 24.  With the above directions, the petitions stand disposed of.

25. No Cdsts. | . " @AM |

D . o (V.KAMESWAR RAO)
T JULY 29,2015 . |
akb :
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