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IMx THE HIGH COURT OF DELHI AT NEW DELHI

CRLA, Se2013

SM I UBALA e Appel lant
Through M Surender Bharts, Advoeare,
VLTSS

SIATE e Bspondent

Throuzh  Ms Kusum Dhalla, ATT,

CRILA, 2792014
SURENDER o Appellan
Throvgh  Mr.Chetan Lokur, Advocare.
VErsis
STATL
... Baspondent
Through  Ms kosum Dhalla, APP.

CORADM:

HON'BLE MS. JUSTICE INDERMEET KAUR
ORDER

Y 3082015

Theze Lwo appeals are directed against the impugned judgment
and wrder on sentence dated 0462003 and 0762003 respectively
wherein appellant Bula stands convieted under Scetions 3603/366 of
the THC.

For the ollence under Section 363 ol the [PC. she has been
sentenced 1o underpo K1 for a period of 3 vears and tw payv a fing of
Rs. 5 0007 and in delaull of pavment ol (ine. fo undereo 81 for | vear,
lor her second conviction wnder Section 366 ol the [PC. she has been
sentenced o underpo R lor a peciod of 5 vears and o pay @ line ol
s, 5 000~ and v detanls of payvment of fine. tooundergo 51 tor -2
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Appellant Surender had been  convieted under  Sections
SO3667 37617 of the 1C for lus conviction under Sections 276 he
had been sentenced to undergo R for & period of 7 years and to pav a
e of Ba 1000, in default of payment of [ine 1o underga S1 for 2
vears: he had been sentenced tounderzo BRI Tor a period of 3 vears and
Lo pay 1 fine of Rs 8000/, in default of payment of line to undergo S1
[isr a0 period ol ¥ vears for his conviction under scelion 366 of the
1M For his conviction undear Section 363 he had been seneneed o
imdergo RI for & period of 3 vears and Lo pay 4 line o Re 50000 in
default of pavment One w undergs 81 for 1 oyear; Tor his conviction
urider Seetion 174A o the IPC he had been sentenced to undarge S
for a perind of | year and to pay a fine of Rs2000/~ in default of
payment of tine to underge 81 for a period of 4 months,

sentences were to run concurrently, Benetit of Section 428 of

the Ce.P.C. was given,

sominal roll of the appellant-Surender reflects thar as on
23.7.2013 he has undergone incarceration ot 5 vears. 3 months and 23
davs besides remission earned of 6 months and 11 davs meaning
thereby that he has underpone incarceration ol almasl & vears.

Mominal rodl of the appellant-Bala reflects thal as on 1372015
she has undergone ncarceration of 2 vears, 1 month and 24 davs
hesides remission earned of & months meaning thereby that as on date,
she has completed mearceration of 3 wears. Her gall condocel s
salistactony,

Version of the prosecution s that on 13.7. 20006 u complainl was
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lodged by the Tather of the victim A-iexamined as PW-4) that s
daughier was missing. Eilorts o race her were raitless. She was
recowered and thereafler her statement was recorded under Section
164 CrP Fudher nvestigation revealed thal the wvietim on
02000 was pomg Lo the ey when aceosed Bala called her,
she asked the prosecutrx o so to e Preet Viher Temple where she
med g by he had a conversabon with her. That hoy {accused
surender) ok her e Gharabad inoan auto and then o Moradabad b
bus.  The parenls ol the boy were inlormed thal the victm was to be
married 1o Surender. The prosecutrix and the boy got marned.
Physieal relations were made by co-accused Surender with the
prosecutrx and she was tiwearened not w disclose this o anvone or
else her sister would be Kidnapped.  In view of the version ol the
prosecution challan was filed. Lvidence was led and therealicor the
aceused were convicted and sentenced as aloresuid.

Learned counsel for the co-aceused Surender submits that he
fias been convicted under Sections 3637366737051 74A of the TPC but
peruzal of the evidence reveals that the prosceutnx is & willing party,
She had accompanisd Surender on ber vwn, She was even otherwise
dt the ape of diserction. She had staved wath the aceused tor 25 davs,
In the altermate 10 s subnutted that the convietion s not heng

challenged on merits: the peried of incarceration already sullersd by

the appellant be twemed as the sentence unposed vpon hon The
appellant be released on sentence already undergone by him.
Cran Bala on merits. it s submitced that the oanly role anributed

o Bala was thut she had called the vicum w her howse and therealler
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no other role had been azsigned 1o her, Lven as per the version of the
viehm, it was Surender who had marned A7 and made phyvsical
relation with her against her consent.

Adternule submmsson bemg that the appellant s ool challenging
her conviclion on merils but the perod of mcarceration alreads
sitHfercd by her be treated as the sentence mposed upon her,

Ricord shisws Lhal the viclnm was recovered on 25.7.2000; she
had gone missing on 3062000, She had been recovered aller o
reriod ol almest 25 davs, She was al the age of |30 vears on the date
ot the ncident, There was & marriaze certibicare alsa an record which
wis produced o the course of trial to substantiate that the parties had
vol marred. T he submission of the proscecution bemg thal this was a
{orcible marriage.

Soting the Tactual matrix as also the submizsion of the learned
counsel Tor the appellant that Surender has completed almost more
Lthan 8% of the incarceration which has been imposed upon him and
Lthis clearly bemg a case of consent where the vietinn had staved
viluntariy with the appellant Tor more tham 25 dayvs and had married
Fum but withoul delving wv Torther nto this arsoment as che
appellant has not challenzed his conviction on merits this would be a
fit case where the Court would wish to exercise its discretion te award
a sentenee lesser thian the mimimuom by taking recowrse 1o the provisn

ol Section 376 ol the [PC the pertod o mearcerabion alreads sullered

by Surender be the sentence unposed upoo bim, Dloswever, it 1s made
clear that this erder will be effective suhjeet o deposit of fine by the

appellani.
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In this context the Apex Court in ATR 2009 SC 14067 Zwdar 417

5K Ve State of West Benwad and Anrowhile consisting the grant of a

sapferice halon the minimien for g conviclion wnder Seclion 376 g the

SR had held as follows:
CLde one apinior, considering the foact thar ihe ineidend loon place
ol & pears ook ond the foet that the aecused 1 behind ihe bars for
fast ahowd 3 vears, aF alse povern an the paer of the aecused. we foe!
Mol the sealence already swlfered wonld be syfficient. The ventence
of fine is however. confirmed.

Appeal ol Surender 15 disposed of in the above rerms.

Gravity of offence qua appellant Bala is still on the lesser side.
She had sultered convicton under Sections 36373606 of the I'C, The
mximium sentence which had been awarded 1o e s K tor a period
ol 5 years,  As mghtly pomted oot by learned counsel Tor the
appellant-Bala, the role atinbuted 0 the appetlant 15 that she had
called the prosecutrix o her home: thereatter all the alleganons were
levelled aguimst Surender. Appellunt-Bala has suflered mearceration
of 3 vears. She is a ladv. She s a lirsl Gime convicl and there 15 no
other case which 15 pending agamst her, Her gail conduct s
sulisluctory,  Appellant-Bala alse be released on the sentence
undergone by her, 1Fnot required (o any other k“iilli-':'

Appeal of appellant-RBala also stands digposed of in the above
Terms. L-'\’/

INDERMEET KALR, 1

ALGUST 03, 2015/ ndn




