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of sen’tenef"dated 16 5 ”7008 and 245, 2008 whe;reby accused Ashol -

| -Kuma1 ad‘ S‘haﬂesh Kumar Yadav had. been eonv1cted unde1 Sections

302/365 201 l'ead with Section 120-B as also under Section.396 of the

“ IPC. Fo!r the| aforenoted convictions the accused were sentenced to

- undergo | imprisonment for life which was the maximum term of:

- ilnprisonlnelnt for all ’the aforeneted offences; cumulative llne of
3 Rs. 3000/ had also been ordered against eaeh of the two appellants f01
‘ | .the sa1d offenee and in default of payment of fine each appellant had to
‘undergo 1goTous 1mprlsonment 'for six months. Aeeused Udai Pandey
and »Rajlﬁi1' had been convicted for the offence under Seetion' 412 offlhe

' .
IPC They had both. been sentenced to undergo rigorous nnpusonment

l' ¢

'for a peuod of one year and to pay a fine of Rs 1000/- in’ default of

payment of fine to undergo snnple imprisonment for a peuod of one
month. Uda1 Pandey had already undergone. the sentence whlcl had
' 'been'lmp'osed upon h1m Ashok Kumar Shailesh and Rajbn* are thus

the ap]:;ellants before this Court in t’he present three appeals. o

~ 2 [lhe version of the prosecunen is that on the intewening night of

;;,08.3.?,:@2 g truck (beal'irig 10.DL-1GA 6654) owned by Dharmender

N Mishra Kumar (PW-12) was loaded with metal/iron goods. from a

. o !
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| Q@ﬁtainéfDepot at Okhla, Phase-Ti. The goods wete to be :tran;;»@oﬁ@d to |

'-;VMa‘ndo‘li" godowp of Chander Mohan (PW-l) Ramphal (deceased) was

U N

Can employee of PW-1. Aceused Asﬁédli was the dfiver of the truck.
Jamuna (co accused since declaled ia p1oclalméd offende1) was Lhc "
“ ..cleaner of the truck. Accused Shaﬂesh had tied the IOPG on the goods'
.;Whlch were loaded in the truck. After the truck had’ be%n loaded 1t was | o
) ~‘ ~Vtaken to Dyala Ka Dharam Kanta Okhla Phase- H f01 Welghmg the
| goods The'tI'LICk dld not reach its destination. On the followmg day 1t |
was fo'w‘;d abandoned near the ‘Manju Ka Tila. No pe1'501} was found in
‘ th;e"tru'cl". Truck was m a Working condition; 13-i4jute bags Containi.n‘g“

!

©5 00;6 0 kglot 1f;etal scrap Were found-missing.

3 |Efforfs were made to trace the driver, cleaner and the helpér, of the

~ truck. ||Tt is|not in dispute that the truck had thereafter been taken back

by PW-IZ and the 1‘éma'1ning goods which had been ~foymd in the truck -
| v | bélongfllg' té PW-1 had been unloaded by him. o
4. - On 20. 6 2002 (3-%4 months after the incident) a complamt was
| Iedged bry PW 1. Tt was to the effect that the UUCk of PW-12 containing
metal sc1ap belonglng to PW-1 and driven by Ashok on 08. 03.2002 had
| .

o ‘ not reaohed its destination; the truck was later found abandoned near
“‘ , ‘ CrI A. N S. 526/7008 86 /2008 & 70/2009 ‘ Page 3 of 17
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S _g.Hgnulnén' Méndii', Chéndagi -Ram' Aiihara; a.laifgé 'ail'lxo:unt of‘limjat‘éttl bc;;rap
\%fés‘foun‘di 'm‘i»ss.ing.‘ The dlji‘ver; cleaner and the hélperw‘gre" not ’fouiﬁ in" '
~ the fl'uclg.' Enployeé of PW-1 ‘namely Ramphal was also‘ missing. i11/
spite of Jinquir'y, none éoulAd'be traced. |

B 5  - |[[tjpvas on this complaint (Ex.PW-1/A) that the kaa (_EX.PW—S:/A)

| was d spatd he:d._dn the same day in the afternoon at 2.10 p.m. FIR under

Sectidhs 345/407/34 TPC (Ex.PW-8/A) was accordingly registered. The

| rukka had |not named accused Shailesh. It was in the 'statement of

’Mang?ll Shgrma (PW—Z) another driver on another truck in the Co_ntairf-’er.:
Depot (Which statement was recorded onb20.6.2012) that the‘v name of
Shallesh had surfaced he had tied ropes on the goéds \Vthh were
Ioaded 111to the truck of PW-12. Further version of PW- 2 being that he
had last seen the deceased Ramphal in the company @f driver Ashok and
Shaile{sh at the time when they‘wvere loading the goods in the truck.

6 Pursﬁant to‘,the aforenoted statement Qf PW-2, accused Shailesh

'Was arrested on the sﬁme day i.e. on 20.6.2002. His disclosure statement

(Ex.PW-1/C) was 1ecorded The role of A81f Ah and Udai Pandpy was |

T evealed It was to the effect that both the aforenoted persons along with

the other* co- accused had committed the murder of Ramphal and his
. Crl.A.Nos.526/2008, 86172008 & 70/2009 Page 4 of 17
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\‘ ,' ‘de'ad b:ady wa!s thlown in the ganda nala Shallesh Asif Ali and Uda1

o phofogi‘aph and the clothes of the dead body had been pres_ervéd. The

'Pa-iridej V\;Cif > amested on the same day i.e. on 20 6.2002 from the koyala

I

»81dmg at (‘)khla‘Phase—II vide memo | Ex. PW-‘Z/E“Z/F an‘d 2/G’

| respectlvely They d1sclosed that they had killed Ramphal and thrown

hlS body in a canal at Kalindi Kunj.

7 ' The dead body was admittedly not recovered. As per the vers1on

| é‘

of the mvestlgatmg 'ofﬁce1 ST Satish Kumeu (PW-13) the SHO of pohce;

,statloni Sarlta Vihar in the course of inquiry had conﬁlmed that a dead

- : ; |
“body ILa,d been found around that period which was, unidentified;

~ brother of the deceased Ashok Kumar (PW-11)-was asked to idéntify
from the’ pho’togfaph and clothes as to whether this dead body was of

Ramphal but 'he Was unable to do so.

L8 Pursuant to- the dlsclosure statement of accused Uda1 Pandey

- Mandi Jhkhlr 1. ThlS was 1n the early morning hours at 5.00 a.m. Ragbn* |

' A(EX PW—I/D) on 22 6.2002 he led the police party to a shop at Chcua

i

. who way the Jowner of the shop was apprehended. He was interrogated

 and or 52“3.06.'2002 his disclosure statement (Ex.PW-1/H) was recorded.
[ g { . :

He dis ilosed,that}'he had purchased certain articles from Udai Pandey.
CrL.A. Nps. 526 2008, 861/2008 & 70/2009 * Page 50f17




Rs‘.3,_6;'OOO/—;. Pursuaht thereto} from the search of the_ 'shop and on the

{

'Whi’ch w}ere worth vRs.74',OOO/— ?but He had purc_;hased“ the items' for

1dent1ﬁcat10n of PW-1 a bora (bag) containing scrap material was selzed

!

‘ Vlde memo_ EX. PW- 1/H. - This case property was deposﬂed n the

Malkhana.

9 Scaled site plan Ex. PW-13/A was prepared.

‘I‘O' Tﬁis_ was the sum total of the evidence collected by the

* prosecution.

" Section'}13 Gr.P.C. also pleaded innocence. Submission being that no

11 In the State1nent of the accused persons recorded unide'r Section

313 of the CriP.C. they pleaded innocence. Rajbir in his "’V'ersi‘o'n under

-

recdvefy had| been effected from his shop; this is a case of false

implidation]

12 INo eyidence was led in defence:

13 Dn behalf of the accused arguments have been addressed at

.len'gth. On tl)ehalf of aecused Ashok arguments have been addressed by

i

Counsel Mr.Bupesh Narula, Advocate; Mr.Ajdy Verma' addressed

argumehts on behalf of accused Shailesh. Mr.Ashok Kumar Gehlot has

addressed arguments on behalf of the accused Rajbir. It is pomted out
Crl.A. Nos| 526/2008, 861/2008 & 70/2009 : -~ Page6ofl7
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o ';'.rﬂﬁat 'thé-' evidence ‘q,ﬁ.a accused Ashok and Shall@Sh “is “only “the

" eircumstance of last seen. which is shaky as is evident from the version

accompanied Ashok in the truck; PW-2 had in fact gone off to-sleep at

11 :00 pnL an}d‘ what transpired after that was not in his knowledge. Even

. otherwisf the circurnstance of ‘last seen’ by jtself would not be

sufficient to sustain a conviction. Motive for the crime is wiped out in

x;iéw f the|clear finding that only 13-14 jute bags were missing; had it

heen gl casef of planned dacoity, the entire metal scrap would have been

:

and Shailesh are entitled to a benefit of doubt and a consequent

acqiuitt‘al. Qua accused Rajbir, it is pointed out that when admittedly

there were tea shops in the surrounding area why no public witness was

i
|

joined has not been explained; the case property which was admittedly

|

sealed was In an open condition when exhibited. Recovery qua this.

' “ { .i 1 . ) e . . v
version is clearly doubtful. Accused Rajbir is also entitled to a benefit of:

“doubt and a consequent acquittal.

14 Arguments have been refuted by the learned public Drélsecmof It

I8 pomted out that the judgment of the trial Court does not @uffm from
Crl.A. Nos. 526/2008 861/2008 & 70/2009 ‘ T Page 7 of 17
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" any infirthity. [All the lirks in the chain of circumstances qua all the

accused ;rers orfs stand: cothplete.

15

W hdve heard the arguments of learned counsels for the parties,

i

and penused the record.

16

“This is admittedly a case of circumstantial evidence. There is no

eye-witness.! Law on circumstantial evidence is clear; unless and until

- all the links in the chain of circumstances are complete a conviction

cannot be fouqded.

} '177

In 2010 (2) SCC 583 Afiab Ahmad Anasari v._State of

Utmmnchal etc. the Hon’ble Apex Coul’t has made the followmg

A
J

L .1
observatlons;—

) . . , » , s ' . . »
“In cases where evidence is of a circumstantial nature, the circumsiarces

ﬁ”0m which the conclusion of guilt is to be drawn should, in the fws/ instance,

“be fully estab/zshed Each fact must be proved mdlvza’ua/ly and only
-thereafter the Court should consider the total cumulative eﬁ’ecl of dll the

v proved facts, each one of which remforces lhe conclusion of the guilt. If the

combined effect of all the facts taken togez‘her is: conclusive in es/abhshmg .
the guilt of the accused, the conviction would be ]ustlfea’ even though. it may

be that one or more of these facts by iself/themselves, is/are not
decisive. The circumstances proved should be such as to exclude every

: V~hyp@1‘heszs except the one sought to be’ proved But this does not mean that
before the prosecution case succeeds in a case of circumsiantial.

evzq’ence g/one it must exclude each and every hypothesis suggested by the
acgused, \howsoever extravagant and fanciful it might be. There must be a
chd im of evidence so far complete as not to leave any reasonable grozmdfor
comelusign consistent with the innocence of the accused and it must be such

‘Crl.A. Nos[526/20008, 861/2008 & 70/2009 , Page 8 of 17




by-the".

as fo Show thaz‘ wzthm all human probabzlziy fhe act mmi lwav@ been a’one
accused. Where the various links:in a cham are, dm /hemselves '
complete, then a false plea or afa/se defence may be called: znlo aid. 071/y Io

lend assurance to the Court -

1‘8‘ | Tlfxe Clrcumstances Wthh have been a,lleged and sought to be

pioved by the pros,ecutlon against the appellants Ashok Kumar and

Shallesh are to the followmg effect:

!tl.

- had to be trénsported from the Container Depot of Okhla :

- Jamuna was not traceable; he had been declared proclaimed

19 ltAg

[

Ashok Kumar was the driver of the truck which was owned
by PW-12. This truck was loaded with jute bags containing

valuable scrap material which scrap belonged to PW-1 and

Industrial Area to his office. The cleaner of ’vthe; trugk

offender. The helper Was also not tracea’ble.

The role attributed to Shailesh is that he was ng a rope

on the jute bags contamlng the metal scr ap while e loading it

mnto the truck owned by PW-12.

inst both the appellants Ashok Kumar andv Shailesh PW-2
b

' '(Maq bal Sharma) is a witness to the last seen. This circumstance of last -

Crl.A. Nos.526/2008, 861/2008 & 70/2009 | Page9of17




~ sgen has been alleged against both the accused and as per the

‘prosecution this circumstance is evident from the version of PW-2.

.' 20 PW 2 was the owner of another truck which was also pa1ked at

the’ Contamel Depot Okhla Phase—II On 08.3.2002. PW 2 was also

lloading goods in his truck. He had to go to Mandohffor the delivery of "

“the goods. It was in his presence that the truck owned by PW-12 was

: aISOsbein"gr' loacie'd with metal scrap. Ashok Kumar was the driv’er of the“

" trick ang Janjuna (proclaimed offendel) was his cleane1 The goods

'._‘\‘b“el;:,onged to. {Chander Mohan (PW-1) and Ramphai @ Guddu (the

deceasgd) was the representative of PW-1. Appellant Ashok Kumar and

PW-2 were fo leave the Container Depot togethef. ‘Further version of

,.PW".Q being that he had lastly seen the truck of PW-12 at about 11.00

p.m.; Ashok {Kumar was present there; so also Shailesh who was tying

the goods W1tha rope. Thereafter he slept and woke up the fo'llowing'

rﬁo‘-’ming’ at 4.00 am.; by that time the truck had already left the

0\

Rremis"es.! In ene part of his cross-examination he adm;itted that“he -

, E : .
cannot tell if Ramphal accompanied the appellant Ashok in his truckor
not. ‘ o
-
Crl.A.No0s.526/2008, 861/2008 & 70/2009 ' ' Page 10 of 17 .
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. Lot
A

cir‘cumsténce of la__ .

22 Ity Hppears tha,_?' he tr1a1 judge has 1gnoled vital palts in the velslon y

!

of PWq2ll Tes 1mof1y of a witness has to be read as.a whole ThlS comt

@iso' il hat- this incident had been reported 3% months after 1ts

S
—+
- (D
(>3

,.occurrf“nc‘é. ‘That apart even in examination-in-chief itself PW-2 had

: statéd that he had seen the accused persons and the deceaSed in the

-COmpany of one another at 11.00 p.m. on the nlght of 08.3.2002 and‘

after that he had gone off to sleep. The deceased was a 1ep1esentat1ve of
: PW—l anfi he had come to supervise the loading of the %oods of f@PW-l
fo_';‘ trané%)ortaiion from the Contairi‘er Depot to Mand‘:.olii_‘. From this
_Ver-sioﬁ it‘cénnot be gathered thét Ramphal had adr‘compvanived Ashbk
Kumariiri his truck. Ramphal ‘only having 06111’6 to the ‘site n a

supervisor capacity was not in natural course required to accompapy the

truck. Siv'o also Shailesh. Shail,ésh was neither a helper ahd -nof a cigaﬁer

“of the truck. His role (as assigned by PW-2) was only of tying thci‘ope' ‘

-, on the Ioade’d* goods. As per -this Version once this role was over th_ere

‘ ‘Was no question of Shailesh accompanying the truck Wthh was. not hIS

2l A}‘Ti"ial‘ ’Iudgé lhas relied upon his t’es’tiihoﬁy_"t'b' establish the‘f" S

) JOb his job only being to see that the goods had been loaded his 1016 | :

CrLA. Nos.626/2008 861/2008 & 70/2009 Page 11 of 17




1 ended on the loa

: ;“fx‘.v

| réquired to écco,,mpahy the truck. This part of the te;s'ti;momy of PW-2

wherein PW-2 admitted that he cannot tell if Ramphal accompanied

* ~accused Ashok in his truck or not has also been given a go—by.e.'

23 This is in fact the only circumstance relied upon by the

J brosecutiion qua the role of accused persons.

24  Learned trial judge has entéred into an arema of imaginatiorn.

=3

Adﬁiitfadly PW-2 had gone off to sleep after 11.00 p.m.; he woke up at

) iﬁ.g‘ of the g00ds. He also, ‘in natural course, was not

4.00 ain._ when the truck of PW-1 had already left. How in thesé: : |

“circumiitaricks “could it be .presumed that Ramphal and Shailesh who

were b bth otherwise unrelated to the truck had accompén_ied the driver

‘AshokKumlar and travelled in the truck. There was nothingto show that

pith,er Ramphal or Shailesh had accompanied Ashok in the truck.

25 In view of this version of PW-2 and as has been discussed ‘supra;i

this ¢ircy mstance of last seen relied upon by the trial Judge is liable to -

be discgrded| Evidence of PW-2 does not establish any such

circumstynce agamst either accused Ashok Kumar or accused Shailesh,

i
|

This circumstance qua both the accused is necessarily to be 1‘ejected.‘

Crl.A. Nos.526/2008, 861/2008 & 70/2009 ' ' Page 12 of 17




.
Apart from this circumistance there is rio other circumstance ‘available
* with the prosecution against accused Ashok Kumar and Shailesh:

- 26 [The :fncidmﬁ had adinitted_ly occurred on 08.3.2002. It was not

i

reportgd for almost 32 months. The complaint Wd;s made by PW-1

|

- (empl J‘yer qf the deceased) on 20.6.,2002. An attempt has been made by :

‘the- pfgsecu:i'on fo show that Ex.PW-11/DA was a complaint which had

:' xbée'n lodged by PW-11 as.early as 09.3.2002 i.e. one day after the

indident and had been submitted to the Chowki In-charge duly signéd by |

hisé employer. A pefusal of Ex.PW-11/DA does not advance this-

submisstpon. It~ admittedly does not bear the signature or thumb

impressipn off PW-11. That apart Ex.PW-11/DA (which is a photocopy

| ) , L
of a'd‘oéumgint) also does not show that it has been received by the

||

Chowki ][n—chlarge; there is no such endorsement or seal. Reliance by the

trial judge on this complaint is also an illegality.
27 - Dead body of the victim was not recovered. There is no doubt to

the proposition that eyen in the absence of the recovery of the corpus

deliciti the offence of murder may be established if ‘there are other |

q :
connecting pieces of evidence. As noted supra a dead body around the -

‘same date ie. 08.3.2002 had been recovered which had remained
Crl.A. Nos.526/2008, 861/2008 & 70/20Q9 ’ Page 13 of 17
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A '._;:'J tnidentified. The pﬁotograph of the dead body had been showr ij the

"bb-dy as that of his brother. This court is thus unaware as to whether

Ralnpﬁé had actually died or is still alive.

28 Tie tmck was found lying abandoned on the following day 1.e.

A
I
i

|

been pr}nd misSihg from the truck. This material belonged to PW-1.

~ As noted supra up to 20.6.2002 no complaint had been ‘Iodged' by PW-1

I

- of these missing articles. Complaint had been lodged 3’4 months later.

| EX;PW:—II/ lisa consignmcnt note of the Rajdhani Freight Carrier; this

document reflects the actual amount of scrap which was loalded‘ in the

. bfother of the deceased (PW-11) but he had failed tQ’id_enti'fy this 'dé,adf o

"(')9.03.2C 02. As per the rukka (Ex.PW-1/A) some scrap material had ;

tluck on the fateful nlght was 8690 kg. As per the depOS]UOH of PW I

on checlimg the truck, on the followmg day 13-14 bags 01‘ scrap were

'fOund shom Wh1ch contamed 500-600 kg metal ThIS was out of a total
: 8690 kg Even presuming 600 kg were m1ssmg out of 8690 kg, the
baland: qurantltv would be 8090 kg which was still in the tr ucl

Possib gh'ty of daco1ty for the purpose of taking away thIS valuablc

materigl gogds as sought to be set up by the prosecution clearly becomm

doubtfuil; if|this was the motive on the part of the accused thcy would

' CrLA. Nos 526/2008 861/2008 &.70/2009 Page 14 of 17




not have|been| satisfied with 500-600 kg alone whf:ﬁ.}t;lflégﬁtotal: ‘we’igh_t in

the trug?:k was 14'¢t"'ii1:1@s more;, The possibility that the truck-had met with

an-accident and had fallen i;njgto the bushes cannot be ruled out.
29 Not even a single link in the chain of the circumstances qua» either

;{ of the two accused persons stands established. Both of them are entitled

to benefit of doubt and a consequent acquittal. AcrcuSed' Ashok Kumar -

and Shailesh are accordingly acquitted. Accused Ashok Kumar is in

Il

judicial custody; he be released forthwith if not required in any other

case. Accused Shailesh is on bail; his surety bond is cancelled and

surety stands discharged.
30 fDua pccused Rajbir also there is. no evidence. He has been

chargeff and] convicted for the offence under Section 412 of the IPC. He

. _Was‘_pvurported to be a receiver of stolen property; this pere_ﬂy which

had been s1old by the accused persons to him ana Wliigchb he had

| lio‘urchés‘_ed %(51“ Rs.36000/- although its worth Was" about 74‘,000/—_;
Recové"r‘j from R’ajbir h‘aa been effected on 23.06.2002 from his shop in
,the Ve‘a;l} 1’1’101‘]L1i1’1g hours. I‘t was a recovery of a gunny ‘bag containing
csxj'tain.m!etal dcrap; this metél scrap was seized vide m’eﬁqo Ex. PW-1/H.

The recgvery| memo was attested by PW-1 ‘and by .P.W'—'?. (céhstébl@

Crl.A. No‘;s 526/2C08, 861/2008 & 70/2009 : Page 15 of 17
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P

. As’hok 'V Kulnar).. Th@: dis ol@émyé statc-;cment 'Qf Raﬂm(nt t@fbﬁl xfead -i‘mz

3
‘p

: ewdé:nce) has 1evealed that this . mateual was pp}@hased by h}m on

09 3. 2002 He had purchased 14 such ba)gs for Rs 36000/« out of wh]cl .

13 bags had been sold and T.hLS bag alone 1emamed

31 PW-7 admltted that at the time When the 1 1eco>very was made tea'

shops‘were open but no public witness had omed tHw rec,ovely h@

édmil ;ed that the bag recovered from the shop was beaung No PC M/9 it

was Sealed w1th the seal of *SK*; the bag when ex‘h1b1tedv in cou_rtﬁ

admittedly| did no_tlhéve either the number or the seal: This admission

- PW-1 has given a still contrary version. His version in his examination-,

by PW-7 is by itself sufficient to demolish this recovery. That apart(

in-chief is that'accused Ashok had got recovered a bag of metal from his -

‘possessmn In a later part of his version he has stated that th1s recovery

had b‘een e;:ffected' from Rajbir. The l'eamed public prosec'u'tor* did not’

|

cfoss—;e: arhirle the witness on this irreconcilable statement. There were

}

admitte lly np marks of identification on this goods. Description of the -

stolen go,éds was also nowhere given by PW-1.

- Crl.A. Nos.526/2008, 861/2008 & 70/2009 o Page 16 of 17
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recoyery is not only doubtful but clearly "Suspii‘?i@u.sﬂf =

R Ibir if also entitled to a benefit of doubt and a consequent .

& is-on bail. His bail bond is cancelled: surety discharged.

" accqrdingly.
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