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W.P.(C) 10226/2009

Reserved on: 23" July, 2013
Date of Decision: November, 2013

RAJ FURNITURE ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
versus

UOI .. Respondent
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

W.P.(C) 4127/2008

CLARION PROPERTIES LTD. ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar & - -
Mr. Varun Gaba, Advocates.

Versus

UOI AND ORS. .... Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

W.P.(C) 4658/2008

VIPUL LIMITED ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
. Mr. Varun Gaba, Advocates.
versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
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Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

" W.P.(C) 5046/2008

UNITECH LIMITED L Petitioners
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

W.P.(C) 6924/2008

ANS CONSTRUCTIONS LTD. ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
Versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

W.P.(C) 401/2009

SIMPLEX INFRASTRUCTURE LTD. ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel

Versus
for respondent No. 2. |
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W.P.(C) 4057/2010 & CM 8074/2010

SIMPLEX INFRASTRUCTURE LTD. ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
. Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

W.P.(C) 6658/2010 & CM 13173/2010

SIMPLEX INFRASTRUCTURE LTD. .... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for Resp-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.
Mr. Ruchir Mishra & Mukesh Kr. Tiwari
" For UOL.

W.P.(C) 4187/2008 & CM 8168/2008

VISTAR CONSTRUCTIONS (P) LTD. ..... Petitioner .
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
Versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel
for respondent No. 2.

W.P.(C) 5646/2010 & CM 11101/2010
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VISTAR CONSTRUCTIONS (P) LTD. ... Petitioner
Through Mr. J.K. Mittal, Mr. Varun Prabhakar &
Mr. Varun Gaba, Advocates.
versus

UOI AND ANR. .. Respondents
Through Mr.Rajeeve Mehra, Addl. Solicitor
General with Mr. Mukesh Anand and
Mr. Ashish Virmani for UOI/R-1.
Ms. Sonia Sharma, Sr. Standing Counsel

for respondent No. 2.
Mr. Ruchir Mishra & Mukesh Kr. Tiwari
For UOI.

CORAM:

HON’BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE SANJEEV SACHDEVA

SANJIV KHANNA, J.

For detailed order see Writ Petition (Civil) No. 4107/2008 titled

G.D.Builders versus Union of India and Another, pronounced today.

G —

(SANJIV KHANNA)
JUDGE

(SANJEEV SACHDEVA)
JUDGE

November ,2013
VKR
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:‘:UQI AND ORS." PR ' Respondents PR
A : Through Mr. R'Ueeve Melna Addl Soho1t01 R
' General with Mr: Mukesh Anand and
. M ~Ashish Vumam for UOI/R=1. ,
; Ms Sonia Sharma; Sr. Standmg Counsel
f01lesp011dent No 2.
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Through Mr Rajeeve Mehra Addl Sohclto1
AT S - General w1thMr Mulkesh Anand: and
U e W ST M. Ashish Virmani fér UOI/R-1.
L LTl Mg < Sonia Sharma, St Standmg Counsel»,
ot 1espondent No 2 -
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A versus N
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e ' Through M. Rajeeve Mehra Addl ‘Solicitor ‘
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* - Ms. Sonia Sharma,: Sr. St'lndrng Counsel '
',for respondent No 2 '
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versus o
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B ,-SANJUI‘V ]KHANNA 1.

Thls common Judgment w1ll dlspose of the afmementloned 11,‘: o

h

been glven and even show cause notlce has not been 1ssued

"Contentlons of the Petltloners

v i % b
and subsequent 'unendments is in exer01se of poWer unde?ﬁ

1es1dual entry 97 of L1st l of the Seventh Schedule of tl‘te

iI.wru pet1t1ons in wh1ch 1dent1cal and s1m11a1 1ssues ar1se foyf S
, -cons1derat10n The pet1t1onels he1e1n have challenged and prayed fer‘
s ,:"H:.‘quashmg of Explanatlon to Notrﬁcatlon No 15/2004 ST dated lOth
IR .-j'.;'.,":"‘;";%'Septelnbe1 2004 and Not1ﬁcat10n No 18/2005 ST dated 7th June 20051':? .
;-‘and in Notlﬁcatlon No 1/2006 ST dated 1St March 7006 the challenge.‘::j_”
"‘1s w1th respect to column 4 entrles at S.No. 5,7 and lO In some \vrit."-j‘ -' e
- ~-ypet1t10ns assessment 01dels hfwe been- passed and appellate;-f',ﬂ_ﬂjf'_"
»':A‘._proceedmgs have been 1111t1ated However i Wut Pet1t10n No :
_,‘:_,1410‘7/2008 by GD Bu1lders Wut Petttron No 5046/08 by Unlteoh:'iv_-':_,_'_- ’
" “Limited, Writ Petition Nos. 401/2009 4057/2010 8 665812010 Wy
A Sunplex Infrastructure Ltd and Wut Petltlon Nos 4187/2008 and';,' j R
1 5646/2010 ﬁled by Vistar . Constructlon Pvt Ltd show cause notlcesii-"“»;".’}'-l |
F:I:..’. have. been: 1ssued and the ploceedmgs are still pendrng befo1e the
"‘i»':'original authouty In Wut Pet1t10n No 4127/2@08 filed by: Clauonﬂ-{-;"_.,_'":"'v"f.".' o
v:gPropertles Ltd, 'md Wr1t Pet1t1on No 4658/2008 ﬁled by V1p‘ul .

L1m1ted not1ce for appealance of funnshmg of documents/reply hast' '

’ "'“':'ontenuons of thc pet1t1onets can. be crystalhzed as under - . o

Servlce tax leV1ed ﬁom tlme to t1me by Fmance Act 19-,.. 3

l




goods used 1n execut1on of WOll(S/COlnpOSltC contract

v."(

.Constltutlon of lndm It s lev1ed on taxable servrce asﬁi‘; S

,deﬁned in Sectlon 63(105) 1ead wrth deﬁnltlon clauses

Servrce tax 1s apphcable only 1n respect of se1'v1ce element
' .and the Central Govemment does not have any power
v_.:-?'Under the res1dual entry to 1mpose tax on entues under’; C

_Llst H of the Seventh Schedule of the Constrtutlon

' The Parhamer’lt cannot nnpose servrce tax on mateual or Lol

‘.

Central Sales Tax is payable and lev1ed on materml used _"’I.'
in ¢ works contract” wrth effect from 11th May, 2002 after,i, L

._amendment of the Centlal Sales Tax Act 19§6 vlde;f«,";-

Fmance Act 2002

I

AThe compos1te or WOl‘l(S contracts” are. excluded from, thel:_"“ R

‘.'amblt of levy of servrce t'tx unde1 Sect1on 65(105)(zzq) E

and (zzzh)

B Sectlon 65(105)(22(1) and (zzzh) apply only to serwce:"'.;_:‘”'z '-

contr'tcts” and ‘not to composrte oL works contract”

ltherefore exemptron unde1 notrﬁcatron to the extent of-'; '_ .
) -67% to set off Value of the goods C :‘.' o 1nvolved 1n" -}-".- o
.'exeoutmn of - “composne contract”'ls contrary to the';”
B chargrng provrslon and a nullrty : &t amounts to.;".t o
enlalglng and w1den1ng of charglng sect1on and Would Coete s
have the effect of 1nclud1ng or nnposmg Service. tax: eyenl’,::‘ S
Aon goods or.’ 'aterral used 1n- a composrte/works.l,_“:'"
1‘cjo_nt1‘act»’?, It is well settled that a notrﬁcauon C'tnnotlf.'

Page 6 ofSZL‘ o




expand 01 enlar ge. the charglng sectron or even amend the

statutory provrsrons or the 1na1n endctment

o

Wthh 1s not covered by the maify statntory provrs1o'
“Thus; what is. not covered and cannot be covered by the S

pr1ncrp'11 enactment have been cover ed '\nd brought under L

Pt R L _("f:"* = the serv1ce tax: amblt by the explanatrons "rppended 10 the

18

notrﬁcanons Thus abaternent granted in the notrﬁcatlons '

s 1nvahd and contrary 16 maln enactment The s'ud” :

argument is eqnally apphcable to column 4 of serral'-'_v".__ R

| R e R numbers 5,7 and 10 of the’ 2006 not1ﬂcat1on R

~'I(V11) As pe1 Sectlon 93 of the: Flnance Act 1994 thejceﬂtralA:‘f.;‘_""’
Government is empowered to’ grant exen1pt1on from levyf .
: N o ‘of service tax €lll’l€1 wholly or n p’tl‘t bnt as COrﬁpo Slte S
R : i" s l Contracts” and “works COI’lll"lCtS a1e not covered) under;;: A

Sectron 65(105)(zzq) or (zzzh) Central Governmentj_ R

, cannot grant exernptron by Way of notrﬁcatron A ;'

e (Vnr) Se1v1ce tax has been nnposed on . sewrces 1nvolved 1n; R
' executlon of “composrte/works contmct” 'only w1th effect"‘

ﬁom lSt Tune, 2007 undet- Sectlon 65(105)(zzzza) Rulei‘ SR

2A of SerV1ce Tax (Dete1m1nanon of Value) Rules 2006_ -

detennmes f alue Of,' se1V1ces : 1nvolved s
f’_;rl‘evﬁied': @ 2%2'_' S

worl<s/compos1te conttaclts and-rt

page7ofs1
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e " ‘;"1_'_'(.‘.xi) 'V%gueness'or utirc.ertalnty 1nal<_es_a levy invalid and _illegal.

:,S@ptember 2004 on any serV1ce proV1ded by 3 commer cral concern’ 1n N

Cras

“said: levy is not apphcable 10 servrces covered under

: _"SCC'[IOI’I 65(105)(44q) and (Zzzh)

: (1?() There is a conﬂlct between Sectton 65(105)(Zzzza) (Zz q) _
S ,and (zzzh) '1nd what Is. cove1 ed by Sectron 6 5@l 05)(Zzzza)
cannot be covered by Sectron 65(105)(qu) an a (Zzzh) ,..

The two sets of prov1s1ons cannot co exrst Subsequent

legislation shows that the ea1 l1er leglslatlon Wlll not cove1 o

j “composrte or works contlao

- (%) Sect1on 66 is . the charglng sectlon _and provrslons of .

-..Sectlon 67 are the Valuat1on plOVlSlOD Value of t’txable }-

.- servlces under Sectron 67 is'the gross amount charoed bys' c

the Service. proV1der for such “servrces ploV1ded or to bell O

p10V1ded”’ Sermce tax can, be charged only for. the_.._::

RN 'specrﬁed taxable se1v1ces as deﬁned in sub clauses of"

,,,:'Sectlon 65(105) ' Tax can be- only o1 - the Value of:;."t't

_servrces and not beyond There is no prbv1s1on f01 a-

’-notlonal Value 01 1o enable the authorltles to reduce or."' .

subtract Value of nllaterral or goods The gmss 'unount

"charged or- the Value of serv1ce cannot 1nclude Value of o

e

goods and materml supphed/used

o]

...,gL gls]‘ltlve Hlstol

3, Sect1on 65(105)(zzq) nnposed serV1ce tax Wrth effect from 10[h

Page ) of 51‘ o
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v .

“construction seryice” means, -,‘fz e T

(a)Constmctlon of new bmldmg or c1v1l str uctme or

‘a part theleof OF:,

(b) repaxr altematlon or 1est01'mon of or smulfu"'
"services m 1ela1:10n to bmldmo 01101\/11 stmctme, -

whlch is=.

i (1) uséd, orto beéﬁsed p11ma11Ly f01 01

, L (11) occupled or to be occupled pr 1ma11ly w1th or"

e (i) cngaged or - to be enoaoed pnmauly 1"'

&7 e, comimerce. or mdus‘ay, [0 w01k‘ mtended for,
L+ COmMerce Or. mdustly, bt does ot mclude 1oad' - -
_airport, railway, tlansporc “telmmal budce tunnel

Iong dlstance plpelme and dam c T .,,_ ‘

TR

4. By Flnance Act 2005 serv1ce tax Wwas 1mposed under Sectlon o

- 65(105)(ZZC1) Oﬂ any Serv1ce prov1ded or to be p10v1ded o any pelsonz L

"-.by a: comme1c1al concem in . 1elat10n to commelclal or 1ndustr1a1:'-.a"

constru" 10n serv1ce The e‘{plessmn commelclal or 1ndust" 1a15

PSS

“comme'rCial or:. ihdu_strial ; COliSfl"LlCti_Oﬂ Se’r_vlice;_ :

= »means-! : : R ..
_ "(a) Constr uctlon ofa new bmldmg or-a cml st1 uctme; .
ora part theleof 01 ‘ T
o(b) gonstruction of plpelme or condult 01
i (c) completlon and. ﬁmshmo selv1ce such as clazm
e plastermg, pamtmg, f1001 and wall.” tllmg, wwll e
" covering and wall papel ing, wood and ‘metal Jomelyf"f L
' and calpenuy, fencmg 'md Lalhno COHSU’UCthn of o : _
' L R o Page-Q*bfvf‘-S.i" V 3




‘.'swunmmg pools acoushc apphcatlons or ﬁftmgs and'
A other sumlal se1v1ces n 1e1at10n to bmldm0 oF cw1l7.
's’quctme or - Ce T e L
(d) repalr altelatlon 1enovat10n or 1est01 ation 0f,. or". K
sumlfu services . m relation’. 1o, bmldmg 01 ClVll’:»
structure, plpelme Or condmt whlch is- . R '
:‘(1) used, or'to be used pumarlly for; or *
(if) occupled or to be: occup1ed p11ma111y W1th 01
_(m) .engaged or to .be engaoed pnmauly
commelce or mdustly, or- WOll( 1ntended f01.~
commerce or mdus’tw, but does not inclide. sucly
services plov1ded in 1espect of loads auports ‘
1a|lways tlanspom tenmnals budoes lunnels and_', T TR

<

,dams . ; . : S R

onstrL uctlon of oomplexes (res1demml complexes) under secuon

(105)(zzzh) with effect flom 16" Iune 2005 The telm

. | :';"‘cgnsuucuon of complexes” Was deﬁnccl in. Sect1on 65 (3 Oa) as unde1 2 -:‘

Efconsﬁiuc’[ion of 'complex” me_ans- g

Gl ' ‘(a) constructlon of a new 1651dent1al coml le\ or a-
DR palttheleof or - ‘ ‘

o (b) completlon a'ﬂ d- ﬁmshmc servxces in 1elallon to
A S residential “complex such s glazing, .plastering, - - St
' ce s DR -‘pamtmg, floor dnd wall tllmg,, wall covering, and wall
- . - n;papelmg, wood” and metal Joumey and- cq1pent1y,~ el
" fencmg and’ 1a11mg, constructlon of swimming; 'ools a
-acoustlc appllcallons 01 fttmgs and- othe1 Similar

SCIVICCS OI

» (c) 1e)au alteln'mon 1enovat1on or lestolatlon of or -
, Smnl'u scrv1ces m 1e1a110r1 to res1den’c1al complex '

Page 10 of 51




, Explan‘utlon.

A'Ofgoods and - .
(ii) such contlact 1s f01 the pmposes of canymg' ’

(e) construction of a new 1'es1den't1al C_Qn_l_ple;guor a -
p yt thereof; or S

lexcludmg Wo1ks contlact . 1espeet of 1'0’1dS o .
airports, - 1a11ways t1ansport 1e1m1nals blldgGS Sl e
tunpels and dams T AP S S R

1he pulpose"rof thls sub clause
"works co11t1act" means .a contract Whelem> — . .
(). transfer of plopelty in goods 1nvolved 111 the
executlon of such contlaci 3. levqable to tax "LS sale

out— L 3 .
(a) erection, COlI’Ll’l’llSSlOl’llllO or mstallatlon of phnt
machinery, equlpment or stiuctures, whethe1 .pre-, .
fabricated or otherwise, mshlhtlon of electuml and
electronic devices;: plumblng, drain laymg or other

: mstalhuons f01 u'mspou -of " flnids, . heatmg, o
. ventilation, ot au condltlonmg mcludmg related |

pipe work, duct work and sheet-metal work; thermal S
insulation,. sound- insulation, fire plooﬁng or : Wdtel‘ e

plooﬁng, lift and cscalatm ﬁle escape sicmcases or

elevators;or .- Do T

(b) constmctlon of a. new bmldmcr ora ClVll
structure or a part iheleof orofa plpehne 01 -

. conduit, prlmanly for the purposes of commelce or

1ndustry, or

ISR

.4“ T

- complet1on arid - ﬂnlshmg se1v1ces ' r-epan-« -

al ‘-'zratlo 1enova11on or 1estorat1on of, or sumla1

sefvlces ih relation 10 (b) and(c); or

(e) turnkey ploJects _ 1nclud1ng engmeeung, .
-procmement and cons’uuctlon or commlssmnmg

‘}'-(EPC) 1310Jects

¢

FR )
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SUL L tNotd

i NotlﬁgatlonNol 5/04—STdated Ai-_(_).“" Septembel 2004,1ea’dsas : i

-+ such cases where — -

e (c) of clausé (25b) of sec"t_ion 65 of ﬂ'_y_e Finance

ons

—— il

- *“In '_exs‘ercise-,lo'lf‘ the ‘bov}{ers'."c'ohferfed"'-' bﬁ/”_'Sh’b- "
- section (1) of section 93-of the Finance Act, 1994 N
(32 "of 1994), the Central” Govermnmert being -

“satisfied that it is'necessary in the -public’ interest - -
.50 to do, hereby. exempts: the taxablé:.service-
-~ provided by a commercial concern to. aiy person;,
. in relation to commercial or industrial censtruction, .-
- “service; from 'so much of the service tax leviable.

thereon under;, section 66 of the said, Aet; as'is in *
" excess of the service tax calculated oft a value
~..-which is equivalent to- thirty-three per cent of ‘the " .
- gross smount charged from any persor by ‘sach - e

‘commercial concern for providing. the said:taxable

" Provided ‘tHa:t}".th'is: "cxelﬁp;tionv ‘sh"a_ll_‘ not applyln

(i) . the credit-of duty paid on' inputs or capital
~-goods has been taken under the provisions-of the ;.
Cenvat Credit Rules, 200401~ "0
~ - (i) “the comercial concern  has ‘availed.. the
.. benefit under.the notification of the Governnient
“of India, in thie Ministry of Finance, .(D‘épartiment"‘j U
" of Revenue) No.12/2003-Service Tax,.dated the
20" Jupe, 2003 [G.S.R. 503 (E), dated: the:20™
CJune, 2003;0r - ST

_ (iii) the taxable sérvices, provided . are only -
.. completion and finishing services in relation to
building or civil structute, referred to in sub-clause . "

ey, fewd

CUACLIOA L

¢ -Explanation- .~ For ‘the’ purposes ".of ~ this- -
notification, - the “gross amount charged” shall -

- “include the value. of goods and :m}gtg_eri"al"»syiﬁbl@ed o
ot provided or ~.used by the. provider, of. the & - AR
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A COITllTlGlClal ‘or mdustnal constmctlon se1v1ce ‘;
provldmg such se1v1ce LT e

""{,;‘No 19/2005-ST dated 7“‘ Tré, 2003,

N Challenge before us are two p1ongecl the explanatlon anid

the explcmgtzon

Nouﬁcauon No. l8/2005 ST dated 7>

of ¢ »CCthll 65 (lOS)(ZZZh) Whmh 1eads as follows S

| f:;%the provlso The effeci of olause (111) to the’ prowso was/1s that beneﬁt
‘of the’ Sa1d notlﬁCauon Would not be avnlable 111 casc—: the serv1ce -
- pr Qvlde1 Was prov1d1ng complet1©n and ﬁnlshmg servu:es 1n 1elat1on{'1:‘ﬂ“-

vf-"tol bulldmg or c1v1l structuire 1efeued to 111 sub clause: (c) of clause

| l;(ZSb) of Seot10n 65 of the Act

th

-'x
i

#In exercise” of the powels confeued by sub~ o
~section (1) of section 93 of the Finance Act, l994.7""_,' ,
. (32.0f 1994) (hereinafter referred to.as the Finance - -

' Act) the. Central’ Government, .on. bemg satlsﬁecl

that it is necessary- tn the pubhc interést so'to.do;

hereby exempts the’ taxablg service pxovxded to,

any petson by any “other -person; -in. relation” to

. construction of coinplex, referred. to. insub- clause’ o
© ¢ (zzzh) of clauge (105) of section.65 ofthe Fmance o
' A'Act ﬁom so much-of the selv1ce tax ‘leviable ™ -
_ thel eon undel section 66 of thé said Fmance Aet;
_as is'in excess of the service tax’ calculated on Al
lvalue which is equlvalem to tm‘ty thlee per cefit: -
of the _gross amount’ charged from any person by
such ‘service plOVldCl f01 plovxdmc the salcl_- .
: taxable service: _ R SRR .

"-Plovlded that this’ exemptmn shall not apply mf,
such cases whexe— ,.’ s L

' Page13of 51 » .-

Wh'll is’ subject mattel lof o

claua“e (111) of

The Second challenge befo1e us 1s to

June 2005 Was 153ued e




(l) !
. Agoods used b
-been taken under the pIOVISIODS of the'

. C1 edlt Rules,\ 20!

-‘1_:(11) the selv
' .undex the notlﬁcatlon of the Govemment ,‘

-'(111)

E completlon and ﬁmshmo selvwes in-

- ~residential complex referred - : :
_clause b)) of olause (30a) of SGCUOI‘I 65 of the
meance Act i , ~ oo

Explanatzon Fo1 the pmposes ofthls notlﬁcatlon e :
. “the“gross amount chawed” shall’ mclude the value S
. of goods. and mateuals supphed or p1ov1ded or

. used- f01 p10v1dmg the sald ‘taxable SCIVICC by the. -
‘..'sald serv1ce p1ov1del : :
: ' A '\ 'M .: ' 4 .

T2 *“This 1 0 ﬁcwtlon shazlllcome mto "f01, e on
‘ the 1éth day of une, 2005 N : Lt

T




Centlal Govemment on bemU sat1sﬁed thal is
necessary in the public interest. so to do, “hereby. exempts ,
the taxable service of the descupuou spe01ﬁecl in eolumin |
(3) of the Table below and speelﬁed in the 1elevant sub- -
clauses of clause (105) of section 65: of the l*mance Act,
specified in the corresponding entry in column (2) of th the
said- Table, from so much of the service tax levxable L
thereon under section 66 of the sdid. Flnance Aot as’is in_ R
excess of the service tax. calculated on a value whichiis
equxvalent toa pelcenlage spemﬁed in'the conespoudmg
entry-in coluinn (5) of the said Table,.of the gross amount: -
charged by such’ service p10v1de1 for- providing - the said
taxable service, subject to -the.-relévant condltlons“
spemﬁed in-the couespoudmg enuy m column (4) ol 1e
Table afoxesald e : P

) —-L_”"‘f*'.'_* IS

' '_'Table‘

"S.No | Sub-clause of ; = -‘Desm 1puon of ~Conditions o Pelc‘
1. | clause (105) of . taxable selv1ce - R - \taoc ‘.
A SectxonGS L '
(T) 1@ 4:'("3')‘ (4) N (5)
5. “(zzd) | Erection, This" e\emptlon Jis 33

MEE o “comimissioning | opuonal fothe -~ |
- or installatjon, commlssmnmg - anid
.| under ‘a contract msivallqllon, .
“| for supplyinga | agency. - SR R
| plant, machinery,. | Explanation.-. “THe
‘ ';-}equlpmem or glossnmouut s
; h-stluctules and charged ﬁom the '
s erection. customer shall
RO include the value of,-' :
| commissioning- the: plant ,
or mstallatlon of } m"xchlnely equtpment .
" | 'such plant, - structures paits and - |. 4
o R maehmely, o apy other maternl sold‘ -
7 .| equipmerit or by the. : R
o st uctul es. _ comnussmmng aucl 1o
; L e '-.mstallatmn ORI
S o I . | agengy, durmo" )
_ ST R eoulseolC BT EARES
R B .plOVldmg ~ erectior, [
an ' i o | comriiissioning '
N or.installation se1v1ce
T, Commercial  or- Tlus e\:emptlon shaﬂ
i Page 15 of 51
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industrial
construction
service

not app]y in. -

such cases whele the.:

) 1axabl .
| services plov1ded are ;
| Only..
- comp[etlon and

o ﬁmshmg services in,

relemon to bmldmg 01

civil - A
'structure, refeued to i,
| sub ¢lause

' (c) of clause (’) Sb) of
- |'section 65 of -

- the, Finance Act
Explananon The

gloss amount

| charced ‘shall mcludé
‘the value of ~ '

' goods and materials |
.| supplied or provided. " |
or uscd by the p‘rOvider,'
of B '
'the consu uctlon
“service f01 :‘

p10v1d1ng such

' SCIVICC

SN

[ Construction of
complex -

not apply in ¢
| casés where tlie ’
| taxable sefvices.

‘provided ate only
‘completionand i
‘| finishing. SCIVICCS m

relation to o -
.1es1dent1al compl
ﬂle.feue.d.to in- . .
| sub-clause-(b) of: .+
| clause (30a) of .

’ Evplananon -
‘gress.amount

g Uoods and ma?en xals

‘ Thlb exemptlar hall_f '

W

section 65 ofthe
Fmance Act..

'The;-. -

cgmrced shall m‘r'wlud
the value of '

]
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T Ay
+

supplie"dl of provided- - 3
-+ | or used for plowdmg
|the ~ :

VSCIVICG pl ov1cle1

taxable. se1v1ce by the o

, PlOVlded that this_ l’lOtlﬁCﬂthH sl all not apl ly - cases ;
2.7 where, = 3
© L (1) the. CENVAT cxedlt of duty on mputs or Caplt’ll ooods or "
.. the CENVAT. credit of service tax on input-services;. used,
-~ for provldmg such taxable service; has been taken'uiidersthe
p10v1510ns ofthe CENVAT Credii-Rules, 2004 or- .

- “notification of the Government of Indla in the Ministry of:

e .. Tax, dated “the 20th” Ju‘n !

20th June 2003]. - : ‘
"E*cplanatzon— For the. pulposes of thIS not1ﬁcatlon the

-expression “food” means.a substantlal and satisfying; meal

2003[G S R. 503 (E) dated the

S

12 Servlce tax 1s a value add’ed tax wh1ch WELS/IS lmposed and S

levled by the' Parhament by Way of Tlnance Act 1994 It was 1mposed

R exoept fo1 the negatlve hst., '

1‘3 'SG 'n 65A states that cla331ﬁcat1on of taxable servmes shall be?.;,“

Sectlgn 65 and where for any reason a taxable sel'v1ce 15 puma fame o

. (u) the service prov1de1 has aV'uled the beneﬁt undel thej L

" Finance. (Department of Revenue) "No. 12/2003 Se1v1ce.t

CEN o and the exp1e551on “mteun0 se1v1ce hall be constxued T

111 phases and presently it'is 1mposed on ftll taxable se1v1ccs as deﬁned _' -

detelmu ed in aeco1dance w1th the sald—elauses of clause (105) of N

% "page 17of 51
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) 63, cla551ﬁcat10n Shall be effected as follows :-

" as if they cons1st of a service Whlch gwes them 111011 essentlal

" charagter, in 80 far as th1s criteria is ﬂpphcable

. be the gloss amount ehalged by service plOVldel for such services

| specified in elauses (a) to (g) but gdld not include the amounts/deposne

cla351ﬁable under two or more sub-clauses of clause (105) of sectlon .

(1) Specific deseuptlon shall be pleferled to more ge11e1al '

descr iptions

(11) Composme services con31sung of a combmauon of dlffelem

services wh1eh cannot be classified as per clause (1), shall be chss1ﬁed

(i) Where a servlce cannot be classified as Spec1ﬁed in f‘l'lLISGb (1)

and (ii) above, it shall be class1ﬁed under the sub-clause Wthh occurs

first among the sub-clauses wh1eh merit equal consider ann

14, Section 67 stipulates that the value of ¢ any taxablé sc1v1ce shall

provided or to be prov1ded by him.. Thus, it. sets out the mfumel of
valuation of taxable services for char gmo service tax. Section 67 is not
the chalgmg sect1on as eluc1d'1ted and 1e1f11es to . mannel of
computation or value Wthh can be subj ected to se1v1ce m*( By

Fmance Act,. 2001 wnh effect from 16Lh July, 2001, Sccuon 67 was

subs‘ututed by a new comp1ehenswe seern The said secuon has :

undergone further amendments from time to time and 191101 to its re-

enactment with effeet from- 18" April, 2006. vide Finance Act 2006. As

on 17" April, 2006 explanahon 1 of Sectlon 67 for the pmpose of

1*emova1 of doubt, was deemed fo melude the aggregate. amounts as.

Speelﬁed in"(i) to (viil). Explanation 3 f01 1emoval of doub‘t declared |
that the gross amount cha1ged for 1axab1e service ‘shall 111elude the

amounl received before durmg or affer provision of such services.
' Page 18 of 51
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\ .15, Section 67 as amended with effect from 18" April,; 2006 reads as ..~ . o
‘under:= ' A Y
S : “SECTION 67. Valuatwn of tamble serwces K .
T Sor- chmgmg service tax. = : S 4
G - (]) Sub]ecz‘ 10 the provzszons of this C/7apler o
‘ s .. where service tax is chargeczble on_any taxable '
TN N . :
T e service with reference to its va/ue then such value :
: . shall —‘._ : - : '
(i)~ in a case where the: p'rfoi)isz:077 efservz'ce"ié" for .
a consideration in money, "be the. gross. amounl
charged by the service provzder for such serwce ,
o - pl‘ovzded or 1o be prowded by /71/77 ' : %
‘ (n) in a cdse where Zhe provzszon of service 1§ /or o .
e tonsideration not wholly. or partly conszstmg off_ L s A
L money, be such-gmount” in: money. as, with the L o

2t addition of service Lo charged s equzvalen[ lo R 1 P
the corzszderatzon S : T .

I O R (lll) in a case where Ihe provzszon ofservzce zsfor S L
: L -a Conszderatlon which is not ascertamab/e be the. .. e
R SRR - amoum‘ as may be dez‘ermmed in the preS'crzbed L
. - manner. " ST -. '," L R

T . (2 Where the gross “amount c/mrged by aservice . o .
. . L provider, “for the Service ' _provided ~or 1o be o T e b
s ' " - provided is inclusive qf service. lax payable, the.- "~ - - . ol ‘
L o o value o Z such taxable.service shall ‘besuch amount ™ -
- S . as, with the addition oflax payab/e is equa/ 10 //7e

A Co e gross amount charged
. T (3) The gross amouit chm%ea’ for lhe z‘a*ccrb]e. S g
' B ' service shall include any amotint received towards .. | . A

- the taxable Service - before, durmg or- af/er.-,_;a‘ RN A
oo provzszon ofsuch service.. B S

L @) Sub]ect 10 the /prowszons of . Sl/b—S@C[lOl’IS (Do . R L
P . (2).and (3), the value shall be delermmed n suc// R A
' T manner as- may be prescrzbed ' :

o » T Explanatton —For the pmposes ofﬂvzs seclzon — '_"_ AR

I8 " :
‘. 3 PR Pt . . - - .

o : . L SRR I ‘..<Page.1‘9_o‘f51j,‘




il

L (a) “conszdemtton mcludes any amoum‘ l/m/ 15 .
) payable for the m\’able serwces prowdea’ 07‘ T
o L , - o he provided; Lo . ‘ .
R () “money” " includes sany” currency cheque S ETe T
' © promissory note, letter. of credit, draft, pay . T
IR AR _ order, travelers cheque, money. order, posra/ o
Vo e o rémittance and.other szmzlar instruments’ but’ o o '
' _.does pot.include currency thatis held for its: ST
. numzsmattc value. (@mltted by Tmauce Act_‘ L PRREY Lo
2012 w.e.f. 1st July’ 2012) U

(c) ! g7’0.ss amoum‘ charged zncludes payment by
- cheque, credit card, dediiction fr om _accourt ana"
any form-of payment by issue, of credll nor&s or
- debit notes and book an’]ustment

th effect from 19“ April,” 2006 Se1v1ce Tax (Detcrnnnahon of

| Value) Rules 2006 h’we become apphcable

16 Befole be delve furthe1 1nto 1he quest1ons we Would like to -

rep1 oduce the statements 1nade by the counsel as- 1e001 decl i the o1de1

'd ed 1'=‘t July, 2013 -

“Leamed counsel’ appeanno for 1he petltlonel.‘ S . K

accepts .and states that “service’ component’ e 3
e o o : compos1te contracts can, ‘be taxed, but not ds works ' 2
B e contract per se: Leatned counsel for the petltloner
P ‘.. further states that the 1espondents are  also
T 'competem to blﬁucate and . tax thé service: '
o component alone. .-He, submits ‘that < the
- ntifications dated 07 06.2005 and 01.03:2006 ai€- - -
" bad in law because they have been issued undel S
B Y Section 93(1) . of* ‘the Finance “Act, -as if the. - -
ML T . -respondents have granted exemptlon to theextent"
- T of 67% of a composite contract. This is contrary to 1 T L SR
R o L Sections 65,.66:and 67 of the Finance Act;asthe-: ' .- R TR
REAR L : .. seryice component alone is taxable and not the o I S
Do T Centire consideration payable-under the composite -~
N ... contract which. mcludes p"tyment towuds goodsor . _
PR moveable T plopemcs '_,, N s




. Duung the couxsc of healm0 the leamed
_-Addjtional- Sohclt01 Gernera] appeaung forithé ;v
'1espondents ‘has . submltted .that_ the . Stwol L e

notifications dated 07.06. 2005 and Ol 03:2006 are: ™+ <.

optlonal and it'is open and an’ assessee need not'
G e take, benefit ‘of the sald notifications; if” he
LT e e T -~ desires, However, selv1ce hx is to° e levied and is
e ' 7. !payable: on -the ~of " the
L ;composﬁe contxact vyhlch “can be computed '

‘ It is " submltted that an assessee caiind
3 ‘blfmcate two - notlﬁcatlons dated 07 06:2005 and
. 01,0 "2006 and take beneﬁt of the notlﬁcatmns

. yet clalm that the'v'e*{p aﬁatlon to the’ sald‘
B} 'notlﬁcatlons should not <be. apphed Explanatlon*

stlpulates that the glos -amourt.for the plrpose: of -

’_computatxon includes. é entire- va]ue of the goonds
. used an the constluct' SR

Leamed Addm@nal Sol1c1t01 General statcs NP,
" that he-would like’ to ‘take written . mstluctxonsff
‘ before the sald statement is taken on: 1ecoxd and"‘“_g L

2

Service tax in the facts 1n; questton has been 1mposed in thlee L

=4

- -was nnposed' on re31denual compleKeS of 12 or 111016 1681 _;enual umts
._'_r"»and in th@ thlrd stage seree ta‘{ was nnposed on Wo11<s conuaets of 2

':-_Page 21 of 51,'




. any natu1e except for the exclus1on in 1espect of 1oads anports |
‘ "1"a1lways transport term1nals b11dges tunnels and dams M -Each':’."

N p1ov151on o1 ‘levy has its own. scope and a1nb1t Whlle the fnst tWO'

p1 gvisions Were pr1ma11ly spec1ﬁc and ta1 geted ‘the thn d 1nclus1on i. e :

- S alnblt and scope construct1on of 1ndust11al and commercml complex or

¥

'-complexes” serv1ces as. spe01ﬁed by F1nance Act 2004 '1nd Flnance Act

2003 lespectlvely The new levy nnposed by F111a110e Act 2007 does i

:. :vlworks ontract is very br oad and. WlClC tenn and W1ll 1nclude W1th1n 11;; R

P 'constmctlon of res1dent1al complexes as spec1ﬁed lntloductlon andff"- N
..“,‘;;.1 - :.:'::--‘.__,11np031t10n of serv1ce taX on w01l<s cont1act by F1nance Act 2007 does'_i;-"_'? L
| not meart that We have to 1ead down the scope, and anlblt of the"_:f,; - o S
plOYlSlOI‘lS enacted leVy tax ‘on contlac‘ts 1elat1ng o ¢ connnelc1al and h

1ndust11al construct1on serv1ce O constructlon of (1e31dentlal ) -

'not 1nd10ate .or show that Wo1l<s cont1act 1elat1ng 10 ¢ constluctlon of R -

LT .1ndust11al and conune1c1al comple*{cs or consuucuon of (1(—:51dentnl) oan

."v;complexes” as spec1ﬁed would. be only apphcable when the contlacto1 ;

was. prov1d1ng Jabour. 01 se1v1ce and Was’ pnd for the same ”Lnd not to T

e composlte contr acts When ;the conh actor was p10v1d1ng laboul/sewwes

1 as well. a8 goods used for- const1uct1on of 1ndust11al and connne1c1al

A'complexes or res1dent1al complexcs as spcclﬁed It Would cove1 any

LA

| and every, contlact when the contlactor was only supplylng labou1 or L.
undettaklng constructlon serv1ces Whethe1 W1th or w1thout supply oJ" R ST

' 1nater1al i.e.. comp051te contract The levy is vahd when the p1ov1s1ons R

of Sectlon 65(105)(zzh) '1nd 65 (lOS)(zzq) of the Act a1e S’Lllsﬁed The; A

and nnposed on the sew1ce” element and not lev1ed and cha1 ged on__

1

N P A PageZZofE]

‘ R only condltlon and requnement 1s ‘that the se1“v1ce tftx should be lev1ed' "."3 E




gmatenal or ‘goods. used as’ the powver to levy sales tax ‘or valueadded )

- tax on the sales of goods 1s W1th the State Govemments

19 The sald legal prmc1ple is: no longe1 1es 1nteg1 a, 'jtsl‘the p11nc1plei

kS “52, Flom the af01esa1cl plonouncements n- the ﬁeld '
the followmg plmcnples 1egal chn0 se1v1ce tax can be
ﬁultfully culled out ' : S

(l) The measme oftaxatlon does not affect thc nattire '

of taxatlon and, thelefme ' he mannef of S
o quant1ﬁcat10n of the levy of- selvlce tax has 1 T
- 'beal ing on the factum of lcglslatlve competence

'-"_(n) Taxable se1v1ces can mclude plOVlClmU of':' ’
plleSGS on a temp01a1y ba31s for owamzmq anyv'v
:~_ofﬁc1al socxal 01 busmcss “function. but also otl ef

latlon theleto e

y(m) Levy of sérvices ta‘{ on a partlculal l(lnd of"'
service cannot be stluck down on the ground that
i does’ not conform 0 a! common unclelstandmcr of thed{‘
‘word ; selv1ce as lon0 as it does not tl ansoress any T
speclﬁc 1estr1ct10n embodled in the Constltutlon

: (lv) Sewlce tax 1s a levy on the event of selvwe

,U(v) The concept of selvlce ta\f lS '1n economlc
';‘v"concept: i . ‘

(v1) “Consumptlon of “service” as “'inn case of ST
“consumptlon of goods” sat1sﬁes human needs o

'

A (Vll) Selvme tax isa: v, lue added tax wlnch m‘:"" [y
s fls a gene1 al tax ap al-leable to all commelcml

. . ’t
. ’




a 0816161' The Supreme Court made reference to the 46

(viii) Value added tax is a Genelal tax as well as:
.. destination based consumption tax [ev1abe ~on o
seryices provided within theé country. "

(ix) The principle of eguivalence is in-built into the
concept of service tax. ' .

(x) The activity undertaken in a fransaction can have
two - components, namely, activity undertaken by a
person pertaining to his performance and skill and,

- secondly the person who avails the benefit of the said "
performance and skill” In the said context, the two S
concepts, namely, activity and the service provider L
and service recipient glain'signiﬁcance.” h

20, | In Tamil Nadu Kalyana ]W(mdap(am Asscn. vs U@l emd Or -
(2004) 267 ITR 9 (SC), challenge was made and ICJGCtGd by 1he
Supreme Court on 1111pos1t10n of selv1ce tax on K"Llyfm M'mdapam or
: Mandap keepels who prov1ded furniture, ﬁxtules ﬂ001 coverage. etc_'.-

for organizing social or business funct1ons The tax on ° scwme was

defined as any service provided to a chem by a mandflp keeper in

relation to use of mandap in any. manner, mcludmg facﬂmcs plowded "

-to the chent in relation to such use and also the selv1ce if 1011d61€d as

th
§ amendment

i.e, Artlcle 366 (29A) of the Constitution and referr ed 10 the fact that as |

per the formula presc11bed in the I’mance Act 1994, service tax was

levied on 40% of the gross amoum charged by the mcmdap keepels

from the chent Whe1e mandap keepers were: pr ov1dmg C'Ltel mg
services,.-Thus, in the case of maadap keepels service tax Was payablc ’

on composrce contract Whe1e the mandap keepers were to also 1310v1de" _

food, furniture, electucal fittings, tents etc. The contention that the‘ o
service tax imposed on mandap keepels vas tax on lfmd or tax on sqlc.i .

or purchase of gpods was _rejected. It- was observed that Article”
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366(29A) (f) does not mclude supply of services, w1th1n supply of

goods, The two Were separate aspects. Concepl of catelmg 1nelude°'

concept of rendermg service; though sale of goods 18 - 1nvolved .
Parliament is eompetent to levy se1v1ce tax .on the se1'v1ee '1specl _

| | Reference was made to sub- clause (f) to Al‘uele 366(29A) but bl the ;

‘present case clause (b) to Artl-_ele 366(29,A)‘ would _be_app1op.,_11ate and

applioable “Clause (b) uses the term “works eonu-aot”' as'the said

expression or term had gained aoeeptabﬂuy 1n hghi of lhe earlier .

Jjudgments of the Supreme CourL Where Conll'lCtS for consUuern of

bulldmg along with labou1 and material ‘were deseubed as WOll&u.

cont1act” in contladlc‘uon or as anulheses to eonhacts f01 supply of ..

material, w1thout labour or eonshuoUon se1v1oes The. sald telm 1s also

used in the Central Sales Tax’ Act 1956 The sald elause ehabled the

legislature to b1fureate the works contract into scpa1 ate pa1 ts 1.e. sale of -

3

: goods or 1nate11als mvolved in' the construction and supply of labom

and service and attrlbute values to the two parts/aspecls There is no-

standard formula to dlsungmsh a eonuact f01 sale of goods from the» o

‘works oontracts and it lalgclv depend upon 1he facts ,andf S

eucumstances of each case. S’llC of goods mvolves t1ansfe1 of

movable property and dellvery of possess1on of movable plOpClty buL”'iv )

n case of contract for wo1l<s thele 1s work and l"LbOLll aloue WOll{o

.contract are composne and have elements of both service and‘

‘ sale/oon31de1at1on for use of goods

'i

21, In K Raheja Developmem Cmfm Vs. State 0f Kmnatazlm'

‘(2005) 5 8@ 162 the Supleme Court examined the ‘term WO]l(:

V' contract’ as, deﬁned in Kamatal{a Sales Tax Act 1957 to mclude any

', Page 25 of 5%1

i




agLeement fo1 canylng out f01 Valuable conmdelauon ctc bulldmg

'constmcuon fabrlcat1on ‘ e1ect10n : 1nsta11at1on ﬁttmg ont," N

nnplovement modlﬁcatlon of anv moveable or, 1mmovable ploperty

' It was observed that the deﬁmtlon Was not 1estl1cted to wo1ks con‘u act '. .

188 .commonly | understood 1i.e. conuact to do work on behalf of ]

J::somebody else It was ﬁthher obselved that the dGﬁDlUOH makes no

e dlstmctlon between c0nt1 act for re81dent1a1 ﬂ'tt 01 comme1 c1a1 umt andl i
v.would the1ef01e include constmctlon of comme1c1a1 umts As long as o

the. agreement was | ente1ed 1nto bef01e the constmctwn was'{.- e
N “complete” 1t would be a w01ks conuact (We are not 1cqu11ed to'."“ L
1nte1plet and constlue the expressmn complete in the Jlescnt case) i

-',_Thus the - deﬁmtlon clauses in the Act ior applymo sectlon L

65(105)(qu) and (zzzh) have to be: glven full effcct

2I Afﬁrmlng the Judgment an the case, of Raheja Developmem. -

(supla) the: Supreme Cou1t n its 1ecent dec1s1on L(usen & T oubm,*

” leu‘ed velsus State of . Karnarmka C1V11 Appcal No 8672/2013
" elucidated the effect of A1t1cle 366 (29A) as confemng powe1 on th,et |

States to tax “wo1ks contract” by tfmng ttanslel of p10pe1ty in goods L

-whether as goods or in the form of goods mvolved i thc e*{ecuuon of 5 iy

_“Wo1ks contracts”, he express1on Works contlact” 1s ve1y w1de and e

encompasses seve1a1 types of cont1act and should not be gwen a;_- -

1estuct1ve meanmg The earher test 1e “domlnant pU1pose test 1s no N -

- longer Vahd Refemng to the aspect theory, it has been observea as.

tnder;- R '-‘ o ST 3

,-.

| “100 We have no- doubt that the St'tte lecrlslatmes hcl
_ leglslatwe .power to levy tax on the transfer oI
unmovable plopertv unde1 Ently 54 of LlSt 1 of the

P“ge zsofsl'».f‘ ERENE




o o Seventh Schedule. Howeve1 the States do ltdve‘ _ .
' ‘ . competence to-levy sales tax; on the sale of. goods fn-an ¢ L L7 o .
" agreement of sale of flat which also has a component of R A l
& deemed sale of goods. Aspects theo1y though does not'
- allow the State legislature to entlench upon the Umon ;
List and tax services by including’ the cost of.sueh ¢
‘service in the valie of goods but that does not deti act the
_ State to tax the sale of goods element involved in the V
o ‘execution of works contlaot ina composxte contract, like
. contract -for. construction of-building and sale of a ﬂdt"f .
...~ therein, In para 88 of Bham/ iSanchars, the Court stated: P
.+ ¥the aspects theory does not however allow the St’tle 1o
- entrench: upon the Umon List and tax-services’ by“"
including the cost of such service. in ‘the value’ of the A
,goods Even in those ¢om posite contr acts which are by . .
- legal fiction. deemed! to be, divisible, under ‘AH[CI N
1366(29-A), ‘thie. value; of "the goods involved i the’
execution of the wholé tr ansaction cannot be assessed to - -
. sales tax?. Having said that; the Court also stated that the
i o L . States were not competent to include the, cost of sefvice
- S T ~in the value of the goods’ sold (1 e, the sim card) ner the. ..
It -+ - Parliament could include the value of the sim card in the -
. oL - gost of services. ‘But the statement in para 92(C) of the"
-+ . .. icReport is clear that it is upto the States to tax the sale ‘of
L . “goods element in a composue contract of ‘sale and -
oo . 'service, Bharat Sanchar5 thus supports the view that
o " - taxation .of different aspects of the same transactlon as -
i separate taxable events 1s pet nuss1ble " :

he followmg p1opos1t1ons Wthh ale relevant f01 the plesent case,

' hgv,e, g_lsg'been enunc:lated in Larsem & T oubro Ltd (supm)

“(1) F01 sustalmng the levy .of tax on the goods,
deemed to have been sold in.execution of a W011<s'
contract, three conditions must be fulfilled: (one)
- there must be a works contract, (two)- the’ goods-. .-
' _should have been involved in the execution-of-a’
. works contract and (three) the ‘property in’ thosc"_ ’
" goods must be ttansfened to a third party either .
" as goods or in some othel form.- : .

(i) KROKKX

hagezzofst .




" (ili) Where a contract comprises.of both a works
contractand a transfer of immovable property, -
. . such contract does-not denude it of its character.
SN AR IS - as wotks contract. The term; “works contract” in "
RS Article 366.(29- A)(b) takes ~within its fold. all.
D coonlealt T genre of works contract and is not restricted to”
D ' . one specie of contract to provide for labourand * " . . % - ‘
‘ "' services alone: Nothirig in Article 366(29-A)(®)- © .. -
limits the term “works contract™. - L e AR T

' (iv). Building contracts. are spécies ‘of the works -

comtract. . L v e e SRR

W) A contract may involve both a contract of S
" work and labour and & contract for sale. T such’, - . -
~composite - contract,: the’ distinction Between, ..
©. contract for sale of goods and. contract for work o
o (or service) is virtually diminished.. - el

- R . (vi) The dominant natufe test, has. fio application’. - P ST
._' R - .. andthe traditional decisions which have held that ..~ = I
el . the substance of the contract must be seen have
P o ost their" significance where: transactions are. of. -~
" the nature contemplated - in -Article 366(29-A).. . ‘ : :
. Even if the dominant intention of the-contract is T SO

" not to:-transfer the property in goods arid rather it

S o . is rendering of_"ser\'/ice, or the ultimate transaction.
EE : ~+ s transfer of immiovable property, then also it is"’
' A ' open to the- States"to: levy sales tax. on' the: -

" materials used in such contract if such contract .

SE . otherwise has elements of worlks contract. The
BT . ‘enforceability test is also not determinative:. "

S

st e .

(vii)- Even in a single and indivisible works

contract, by virtue ‘of the, legal fiction introduced. -
, - . by Atticle 366(29-A)(D), there is'a deemed sale:of - -
7oAt goods which are involved in the execution. of the

works contract. Such a deemed ‘sale has all:the. ]
" incidents of the. sale of goodsi_jnvolvecl;_ in~ the

' : ST ekecution of a works-contract where the contract . i °

is divisible into one for-the sale of goods and the -

o agensofsy




 other for supply of labour and services. In othe1'_. o
~ words, the single and 1nd1v151b1e contract, now by :
I . Forty- ssixth Amendment has been brought on par
L “.with. a contract’. coftaining' two . separate
' o "+ agreements and States have now power-to levy
. , . sales tax on the value ‘of the mateudl 111 the :
oo execution ofwo1ks contmct B A PR f"

(x) XXXXX

e (xd) Taxmg the sale of goods element ina WOlkS:_f
. .contract. under; A1t1cle 366(29- AD(b) 1ead with _

. Entry 54 List. IT is - permissible everr-after ol
ingbrporation of goods provided tax is directed to, . w0
the valie of goods and does not: purport 1o tax LheA. |
transfer of immovable property: The value, of the.

T _ : goads which can constitute the measure, for the”
“ oL levy of the tax has to be the Value of 1he goods at.
' ' oL - the time ‘of 1110011301&1:1011 of the. goods in works
even ﬂlough property. . passes .as ‘between  the:
o . developér ~ and . the - flat - purchaser” ahcn S
Lo 1ncorpo1at10n ofgoods R S

Sy 23, In Gannon Dtmketley tmd Co VS Smte of R(yasﬁmn (1993) 1

SCC 364 it was obselved that the. 1egal ﬁetlon 1nt1 oduced by the l"orty—"_;f B
: Slxth Amendment has to be carued to its loglcal end '111d even Slngle'. =

o 1nd1Vls1b1e oontlaots can be blfulcated mto eonbaot for sale of goods_..4,-1.‘-‘.5:,.,‘, R

- and other for supply of labom and serv1oes at par w1th ihe COlitl"lCti""'. o
contalmng two sepa1ate agreements The State 1eg1slatu1e a1e eompetontg

. to- 1mpose tax .on tlansfel of 131013e1Ty ., goods 111volvecl an w01ks;~'.7 )

i ,. and oond1t1ons 1ega1d1ng the system of levy, rates or 111c1dence of tax, bu’L _,

“‘,f.‘;_'-ﬂlls is not a p1 e—condmon It means ihat if 1hc Pal hamcni enaets a law 1he__,;_ o

exeg se. f leglslailve powe1 of the Siate would be subJeot to" a-;!.-
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' system of levy, 1ates o1 mcldence of t'tx Most 1mp01tantly 1t has beenjf

,A)(b) is. the value of the goods mvolved m: executlon of w01l<s .

L .observed that measu1e of levy of tax contemplated by A1 ticle 366 (29—"

: ",.contract” Slnce the taxable event 1 the ttansfel of plopelty n goods B

‘the said transfel takes place When the goods are meommated in the

N Works the value of goods Wh1ch can const1tute the measule for the |

" .levy ‘has to be the value of goods at the t1me of mco1po1 atlon of the' A

.goods m the works,:

E ,_ :- 2_4; S1mllarly n M(lhll{l Patlam (P) Ltd vs Umom of ][ndm cma’;_: R

:' {0}45. (200’7) 3 SCC 668, the §upleme COUlt 1efened to the de0151on ol

oot
T

| Gannon Dunkerley and Co. vs. Smre 0f Rajasﬂmn (SMP”") and | S

‘ ;‘ R “5 It .was, howevel held while laymg down_'
' S 'that in the absence of law by Parliamerit so
o p10v1d111g, it was not pe1m1s51ble f01 the State- - .
- Legislatures to impgse such a'tax; it-did nét .
. -.mean that the leg1sl‘ét1ve powet of the State S
* could not be exercised till the enaetment ofa: -
Claw under sub- clause .(b)-of clause (3)..of :
L Article 286 by Parliament,. observirg: ..

o (Gannon Dunkerley case [(1993) 1 SCC 364] S
T SCCpp 390 91, pa1a 39) .

: “It only means th"tt in the event of a ldW'_ L

" having been made by Palltament under ;"
. Article 286(3)(b) the exercise of thei

" legislative power of the State under Entty: 5

.54 in List II to. impose a tax. of the natute.. o

. referred.to in sub-clauses (D), (¢) and ()
- of clause. (29 -A)of Article 366 would be. .
" subject ‘to’ réstri¢tions and- conditions in .0
Htega1d to the system of levy rates and'_j S

o Piage 300f51 S




! othe1 mcn;lents of tax contamed in the sa1d
! .law The ex1stence of a laW e1mcted undel

regarded as a cond1t10n pleeedent for )
exercise af the taxing power of the State
under En Yy 54 in, L1st II. to: impose .. fax.
of the nature refened to in.subs clauses (b)' e
@) and (d) of clause (29 A .of: Arucle 366."
This  does" not ' howeve1 absolve’ :
Parhament ﬁomﬁ enactmg a law :as
env1saged by Al’llc e 286(3)(b) Keepmg
id view- the grlevanee of:the contlactols
.that thele is wide' d1spa11ty ir the sales tax.
leg1sla110n of the yarious States -in. 1he
-matter of 1mpos1t10n mode of assessmem
rates, etc.- of the tax on ‘deemed sales
: resultmg from’ ‘tl-allsfer' of property. 1
goods- 1nvolved in the e*{eeutlon of a
 works contract reiened torin. “sub- clause
2 (b) of clause . (29r-A) of Amcle 366, Lhe
. need for. the - Jaw " e11v1saged by Alucle
__286(3)(b) cannot be mmmnsed S

: B “6 ThlS COUl’t notlced 1he matte15 wlnch are.
T envlsaged for 1mposmon of tax on- sale or pmchase
. of goods after the Constltutlon 46th Amendmem lt
. furthermore” consldeled the deductions which -were’
l ,1equued to be made ﬁom the- value of. the entire
3 'con‘uact in’ order to' arrive 4t the. value of the - goods
" mvolved in the execution of a works contl act. Tt/ was e ,
~ held:; (Gannon Dunler iey case [(1993) l SCC 364]“_ : R
- SCCp: 396, pa1a47) S AN
' “The value of . the coods mvolved m the

.;:'I.'. "‘Pa_gé?l»gfs'l S




the value of the en L"'e works' “contract and
: deductmg thelefl om the chiarges. towznds Iabom‘
. and services which would oovel——' .
o (a) labour’ char ges f01 executlon of the w01ks
»(b) amount pald to a sub con‘nactm for labom‘ff
and se1v1ces ' S S
{¢) char ges for P hnnmg, destgmno
~ architect's fees; .. | LT )
D chalges for obtamm0 on hne or othewwse
~ machinery and tools used f01 Lhe e\ecntlon of I
- the works, contract; - ey e
" A{e) “cost’ of. consunnbles such wate1
- electricity; fuel;- etc: used - i the executlon “ofin
the worlks. contract the p1ope1ty in ‘which is not -
o 1ansfened in " the. COUISC of C‘(CCLIT[OD of z:'
* . works confract; and L S
~(f) cost. of estabhshment of the con‘n act01 to the"':: :
extent it 1s 1elatablc to: supply of hbom anc
.' :’servmes SR = -
_(g) other snmlal expenses Lelatable 1o supply of’;;i
labour azd services; ~ e
(h) ploﬁt ealned by the cont1 acto1 to the e\tenti*
it.is 1elatable to. supply oflabom and services.
The amounts deductlble nnde1 these- heads wxll_
- have to be. detenmnec in-the light of the. facts -of
. a pamculal ‘case’ on}the ba51s of the mateu
’ u’lC’[Ol -

an d

d that m defelenoe to the aforesaldf

426,. It Was fu1the1' observe
ley (and Co Vs, Smte _;0[ Ra]astlmm

Judgment 111 Gannon Dunker
- (Supra) Parhament had made ce1ta1n 'unendments but no 1ule w'ts' R
. ) oL \ =

1

: ';",-._flamed 1n 1egard to manner' in. Wthh the 'S

ale pnee of such t1ansfer; L

' | B ‘could be oalculated and it was thel ef01e held -

; ,.5“27 We are; howeve1 not obhv1ous, of the dec151onf: T
. '_"'lof this. Court. wherein’ the me’tsme or value to which o
 the rate will be applled f01 compntmg the tax hablllty'

is constdeled to be one of the components of . m\' h

(See Govind Saran Ganga Saran V. C’ST[]985 Su pphf.

'SCC 205 1985 SCC (Tax) 447] SCC pala 6) But_‘.

_-P:a_ge 3_i:o‘f 1. g ;




A

o= .o oo then measu1e of value to, wluchlate would be apleecl‘ AR o

in CIT'v. B.C. Srinivasa. Setly [(1981) 2 SCC 460’
1981 SCC (Tax). 119] (SCC at " p.: 465) but :itiris

is one thmg, but how the tumover‘ would be",",,
detelmmed is another. Computatlon provisions may ‘
. bear a 1elat10nshlp with the natute of.charge ancl"» -
xchalgmg sectlon and comput’mon p10v1510ns togethel
‘ constltute an mteglated code” . as’ - was: helcl;'f’. L

equally weil settled that only because rifles had: not ST

ise would not mean that no ta‘{ is lev1able

o ©28.In Sudhzr Chandra Nawnv WTO [AIR 1969
S +0SC 59 ; (1969) 1 SCR 108] this Court rejected the' ™

i contentlon that Section 7(1) of the Wealth Tax Acf - -
- Was unconstltutloual as o Rules had been framed 0" .

: value the asset for the ° purpose of the Aot stat@c;’: R

- (AIRD 63, palaIO)

Wlthout substance That clause provides:

- . S ; ' ‘Subjeet to any 1ules made in-this behalf the_".
e ¢ vyalue of any asset other” than cash, for ‘the .
"«_‘.r;f"." purposes, of this Act, shall be es‘umated to be the

price which in ‘the opirion of the. Wealth Tax’

N : o o ~ % Officer it would fetch if sold in the open mar ket:

Z on the’ valuatlon date

only directs that the valuation of any asset other. th an

c S , . .-,' cash has to be made.subject to the rules. It does riot

P contemplate that there shall be rulés before an asset -

' N ' “cari be valued. Falllll’e to make rules for valuation'of " .
a_type of. asset canidot ther efore “affect the vifes. of "
Sectlon 7 It was also said that Section-7(1) which" . .
_requires that the asset’shall be valued at”the price

- . which it would fetch:if sold in the open I market on the..

B . S valuatlon date, was. exp1opuat01y Tlus .confention. ..

: ’ S - " was not raised in the petition, and rio ground is miade -

,3 1'.been framed under the Centlal Act the same per '

“10. The pleat at, Secuon 7(1) of the- Wealth",'.. 3
Tax Act is ultra vues Palllament is also wholl

It was ur ged that no 1ules were ﬁamed in 1e5pect of '
. the valuation of lands and buildings. ‘But Section 7

out for holdmg that *the rate at wluch wealth taxise - .

lev1ed is explopuatony e :

29 The questlon whlch in‘our opuuon is 1equued to S

- be posed -and answer ed is as to whethel there’ e‘qst
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E sufﬂc1ent gu1dellnes f01 determination” of - the -
. turnover 'in, the. hands of. the asséssing. authonty for
. the purpose of levy of tax. The 1956 Act provides fox S ‘
-+ levy of tax. Works contract: has been brought within. ... - -

“the purview of sale. Wherever the ‘said w01ds bhave L

“been used, the new definition, 1helef01e would be -

- applied, Section 8 provides for rates of tax on sales in” g
the course of inter- State trade of eommelee Secuon' L
'8-A provides for detelmmatlon of turnover. Section'9 "
provides for levy and colleetlon of tax and penalties.

. The said provision would, thus, be applied in respect” ,

. of transfer of. property: in goods involved -in the" Syl
execution of w01ks contlaet The 1956 Act, prov1des, o
for grant of ‘éxemptions. and variots provisions €.g:. -
proviso appended to. Sectlons 6(1) and 6(2) of thc? FR
Act. . . o

(Emphasm Sup Jlled) L

| 27 he1eafte1 1efe1ence was made to the prov131ons of U P. I1ade
. ’-'L';-'rTax Act, 1948 and the Cenu al S’llGS Tax Act 195 6 whelher there ex1st s

Zf:fgu1del1nes fgl determmaﬂon of the tumovel for lhe purpose of levy of - " o

= ¥

., tax as w01ks eont1 aets had been bi oughl wﬂhm the pulVleW of sale It'f
: ‘was observed that Cenu '1l Sales Tax (U.P- ) Rules 1957 was qpphdqble
Clause 3 of Art 286 of the Constlm‘uon has also beén amencled to allow el
e the Palhamem to spee1fy by laW 1esu1etlons and. eondmens wnh :
regarcls' to the system of levy of rates and otherA 1nc1dence Of t’lX of
’transfe1 of goods 1nvolved 111 1he exequon of WOll(S eon’aaet Il has: y

bee hlghhghted in the Mahzm Patram’s cczse (Supm) as follows —i. . |

' v .'j;,,:','_.'15 Clause (3) of Amclc 286 of the Cons’utuhon was'f

" also amended.to .enable Parliament to specify by law. . = Tl i i

- restrictions. and condmons in regard to the system: of -
levy rates. and. other- 1nelclents of the tax onthe, e
transfer of goods involved in the exeeuholl of w011<s _

. contract, Pursuant to or in furtherance of the -said, -~
“enabling provision, as. noticed: hereinbefore; and. in

-, deference * to obseryations - made -~ in: Gannon: -

,‘Dunkerley [(1993) 1 SCC 364] cl'Luse (g) of Scctlon ,j

Cpagesaotsi . T




‘ ;'y‘ ' _ ' B : "'2 was. substltuted by a new chuse deﬁnmo sale
. the followmg terms: LT : :

. “2 (g) sale w1th 1ts cnammatloal vanattons 'tnd
S cognate expr esswns means ‘any tr ansfel of plOpel‘t}/
o - in ‘goods-.by. one pelson to’ anothet for -cash 01
defened payment or-. for -any othe1 valmbl
"oo1lslde1at10n and mcludes— ' '

47'

IR (z) a tlansfel othe1w1se than in pulsuance of a.
- . Wescontragt, of pxopelty in any goods for cash, defened
payment or othe1 valuable consldel atlon

w01ks cont1 act

(zzz) a dehvely of goods on hne pmchase 01
system of payment by 1nsta ments :

() a tlansfel of the ucht to use any Uoods f01 any
. . . <purpose ‘(Whether_or not for a spemﬁed Jenod) FOL
‘ o . ... cash, .deferred. payment or . -other vahnbl

‘ R constdetatlon ' ST B S

(v) a supply of goods by any unmc01p01ated

. :for cash, deferred ’pa,ym_ent or othe1 v"tluabl
‘consideration; T e T

- ' R . (vz) a supply, by way. of 01 as pa1t of any se1v1ce oriin”
any othér manner. whatsoeve1 of. 0oods bemg food
“or any other article f01 human consumptlon or any:’

’ othet valuable COhSldClElUOH

or cha1 ge or pledge on goods

(zz) a transfel of ptopelty i coods (whethel as. ooods\ s
- or-in some other form) 1nvolved in. the exeoutlon of a

- association of* body of persons to.a- member thereof

R , . drink (whethe1 or not- intoxicating), “where such ;
L R supply or service, is-for.cash, defened payment or

but does ot 1nclude a mthaGe 01 hypothecatlon of




it 366(29 -A)(f), we are of tl-xe view thai it does noi

whatever mode it may ‘be made. It . docs not

“In 1ega1d to the submlssmn mgde ‘on Amcl R o

E p10v1de to the contrary. It only peumts the State to'; =
impose a tax on the supply of foed and dunlc by -

~ conceptually or- otherwise include the supply of S
- services within the definition of sale and purchase of; N

coi o be deemed to be a sale of those goods™ In ‘other
words, the operative words of the said sub article are
supply- of goods and it is only supply of food and

drinks and other amcles for human consumption tha('- "

L s deemed to.be a sale o pur chasc of Uoods

-'J:"the concept of réndering service. The fact that tax 6n

~ Parasaran, leamed Senior Counsel for the appellant

’ o ~The concept of catering admﬁtedly, mc]udes~

NS goods. This' s pal“tlc‘ulfuly '1ppalent from - the"_ Co 4
... following phrase contained-in the said - sub-article. - '
such transfer, delivery or supply of any goods shall -

.. 'the sale of the goods involved'i m the sa1d service C'm" o
e - _ e - . be levied does. not mean that a service tax cannot be-
o . o ’ ..+ - levied on thc service aspect of 0'1t€:1mg M1 Mohan

submitted that the’ High Court before applym<I the .

. aspect theory Jlaid down by this Court in the case:
‘ " ofF ea’emz‘zon of Hotel and Restairant Assw. of
IR v v Indiavy, Union ‘of India [(1989).3 SCC 634.: AIR . .
4 R ' ' 1990 SC 1637] ought to have applecmtcd that in thdtf e

! ' o .+ matter Article 366(29-A)(f) of the. Constitution VVZla::'.“ '

"' not COl’lSIdeled which is of vital Impor[ance to the |-

present matter and that the High Count ought to have.
differentiated the two matters. In réply, our attention

‘was invited to paras 31 and 32 of the judgment of the - |

_ High Court in which sef vice aspect was dlstmcmshcd _

from the supply aspect.: In our view, -reliance pla ced;'

by the High Court ‘on Fea’emfzon of Hote/ amd"

S " Restaurant [(1989) 3 SCC:634 : AIR 1990 SC 1037]'-:
‘ ‘ -and, in particular, on, the aspect themy is, therefore,
' - ' app031te and should be upheld by this Court. In view - °

is not well founded

. o . ) .

~ of this, the- contentlon of the wppcllant on this qspect :
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It is well settled that the measure of taKann -‘ .

cannot affect the natme of ta‘{atlon and thel efme e

_ the fact that service tax.is lev1ed as a pelcenta% of‘-:'fi- .
L ,A the gross cha1 ges for cateuncr cannot alter or affcci . -

L Gemert e n

R the leglslatlve competence of . P'uhament in - lhc’f"‘;" ST S DI
mattel L Lo S AU :

A tax on serv1ces 1endeled by mandap keepe1s anc]
outdoor catelels is in plth and substance, a taxr oi -
services and not a tax on sale of goods or on hne— -
pmchase activities. Sectlon 65 clause (41) sub- clausc
(p) of the Finance Act, 1994,.defines taxable service .
(wlnch is the subject—maum of levy of service tax) as "o
any service p10v1ded to a customel by a: mandap—
keepex in relation to -the use of a ‘mandap in any . .
' manner 1nclud1ng -the | facnhnes prov1ded to [1 N
.. reustomer] in relation to such use and also tl o
"™ Lservices, if any, rende1 ed- as: a catele1 o

s e R The natule and’ chalacteuﬂffthis service tax is ev1dcnt - . A R
T ‘ S ,"J’ *'from the fact that the traftsaction between a mandap— I N U
o T keepel and his customer i defiritely ndt in the nature R AP A
' ' -+ " of a sale or hire- pmchas@ of goods: It is essentially f T \
“that of providing a service. In fact, as pointed out. R Lo
earlier, the marnner of service provided- assumes’ g
.. predominance over-the p10v1d1ng of food in such I
" situations which is a definite indicator of the - . e
‘supremacy of the service.dspect. The legislature in its. L A
.. wisdom noticed the said supremacy. “and identified | :
“the same as a potential region to collect indirect o~
. taxes. Moreover, it has ‘been a well- establlshcd C
Judlcxal principle that so'long as. the legxsh’non is i’
‘substance,. on.a matter assigned’ to a Ieglslawlc
* enacting.. that statute, it.must be held valid in. its
_entirety even though it ‘may tlench upon. matters -
beyond its. competence Incidental enmoqchment
-doés not invalidate such a statute on, the. grounds that.
P - .. _ it is beyond the competence of- the leglslatm ,
‘ ‘ ) o (Prafulla Kumar v. Bank  of Commerce [AIR 19474
: ' PC 60 : 74 1A 23] ). Article .246(1) of the
Constltutlon spemﬁes that" Palhament has, exclusive N
powers to make laws with 1espect to any -of the -
matters enumelated in List I in the Seventh Schedule ~
to the Constltutlon As pel ‘Article 246(3) the State - '

v ‘ . . -
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Govemment has exclusive powe1s to make laws wnh Lo '
. respect to matters enumerated in List II (State List)w
In. 1espect ‘of matters. enumelated in List Il["“{.
(Concurrerit  List) both Parliament. and. -State’: -
Governments have pOWClS to make laws,. The service . h
“tax is made by Parliament 'undel the above 1e31dua1y‘75 :

: powers AU o ~

The 1mpugned Act was, clnllenged on the glound that - -
it mﬁmged on the State's powe1 to levy tax on lumuy'.
vide Entry 62. ofthe State L1st N Lo

29, In Al Indm F. edemtton of T ax Pl actmners & 01’5 le Unwn'" i
, OfIndlfl V01 7 (2007) 7 scc 527 Ihe Supleme Coun upheld levy ol,,'-f_.--'
=y servme tax on Chartered Accountants and Alchﬂects IL was observed-“.

that the1e was 1no dlstmcuon of consumpuon oi goods and consumphon" A

of service as both satlsfy human needs. - Sew1ce s an eoonomlc.;. o

-+ concept t based on the legal p11nc1plo of eqmvalence thh now stands- ) - ;

Q L 1noorporated in the Const1tut10n by.the: 86“ mmendment Se1v1ce m.;..- .

was'a Value added tax or a geneml hx Whlch '113131168 to aH commewlal' (o
_acthltleS mvolvlng productlon oi goods 'md plOVlSlOll of selv1ces L

Refelenoe Was made 1.o the - p11nc1p1es of equwalencc and it ’wasf"‘
- .observed;’ ST A PRI &

. “35, For each contlaet tax’ s [ev1ed unde1 the U
Finance Wcts, 1994 and 1698, Tax cannot. be’ 1ev1ec1 !
',.‘undel that Act without service . being’ plov1dcd'g
., Whereas a plofessmnal tax unde1 Entry 60 is a tax on ST
¢ his status. It is the tax. ‘on the. status- of & cost U
' acoountant -or a charteled accountant.. As lonor as a
" person/firm remains in the plofess1on hefit has to"
: ' P : » pay plofessmnal tax. That ta‘( has nothmcr td do. with ’
: o IR i the commercial ac stivities Wthh he undeﬁakes for hxs-
' L VI o ) .client, Even if the chaitered acooumant has no wm Ik
v s e thloughout the accounting year; st1l1 he has. to- pay‘\
L plofessmnal tax. I—Ie has 10 pay the ta‘( txll he Lem'uns" s




S Schedule to the Conshtuhon

:

: Am the profession. This' is the amb1t and scope of
l_ Entry 60, List II WlllCh is.a ta‘(mg entry. Thelefme
o jEntly 60 contemplates tax on p1ofessmns as such
e Ently 60, LlSt II 1efels to “tax qQn employments

‘{X‘(X XXXX

L S
Hel

' ":39 It was lel'thel obselved that a lawyel has to pay

tax to take out a llcence ulespectwe of whether he

"actually p1act1ses or not Tl at. tax’ is a.tax f01 1hc

- ,-p11v1le0e of havmg the right- 1o “exercise . the‘

.. profession if and when 1he pelsén taking out lhe_ .

licence chooses to “do so. It: was. “held that the.
1mpugned tax on entenamment lev1ed by the.

,Cantonment Board .was a- tax - on the act . of‘.f-';
entertainment resulting. in &-show and, therefore,’ thc* '

: | impugned law. 1mpos1no tax. on enter tainment _ fell.
- -under Ently 50 of the Plovmmal List in Schedule Vll L
to.the GOI Act, 1935 and not under Emly 46 (sumlal PRI

_ _'to Entry 60 of List Il) Therefore, it was held 1hat‘-'.~'

_ Bombay Leg1slatu1e -Had power. to enact, ‘the -lay’
1mposmg tax on entertamment WlllCh had nothing to

- do with the law 1mposmg tax” on the JHVlleoe ol.

© carrying. on any professmn tlade or callmg under.
-~ Entry 46 (sumlar to Entl 'y 60 of List Il in the plescnl\.,_':.-f

- ' case), Therefore, this_ Coufc has clal 1ﬂed tlle':'";_t-

dicliotomy between tax on pl1v1le0e of canymv ot

.any trade or callmg on"oné hand and the tax on. the .

_ activity which an entertainer undelmkes on each
. occasion. The tax on privilege to practise. lhe

_plofess1on ‘therefore; fal s under Ently 60, List 1. llj :

" is quite different from tax on services. Keeping in ’

" mind the aforestated d1chotomy, it is clear that tax on"‘

service- does not fall under Emly 60, Llsl ll
Therefore, Palllamen‘r -has absolute Juusdlcllon 'mcl'

legislative competence to, enact the law imposirig tax - . ‘
on services under Entry 97, List l of the- Seventh_

T
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_ ‘30 In Assocmtwn 0f Leazsmg aznd Fummcm[ Serwce C@mpwmes vs |
Union of India. (2011) 2 SCC 352 ‘the. Sup] erie Comt explamed the

.,dlfference between se1v1ce tax and sales tax and other axes obscrvm g, b

that service tax isa Value added tax and destma’uon based eonsumphon N
tax ie. 1ev1ed on 001nmer01al acuv1tles but it 1s not a cha1ge on.",

'vbusmess but on a. consumer It is an econolmc concept on the

X pllnclpl of" equwalence in the sense that consumonn of goods and"-"‘ Fa
eonsump n of se1v1ces are snmlal Thelefme it 1s a m on actlv1ty._‘"_
i, e. the Value:'whlch is added or the value addmon Wh1ch 1s made by-. a"'. S

person provldmg services. Sometnnes the leldmg lme betwéen 111e ,

_sale and.'servlce may be: very thm espe01a11y n: cases where Value, R

Lo "faddluon is® l:';:lhe goods manufaotmed ploduced or sold but Lhe1e 1s

i fdlstmc’gon between the two. Ser\/lce tax 1s a tax on. aetwﬂy whel eas_ . _'

,"_‘sales tax 1s a tax on sale of goods or" thmgs Refenmg to Arucle 366' s
(29A) 1twas obsewed :“ o A S r

“Scope of Artzcle 3 6 6 (29-/11 )

A N . oo -
. . .. . et e

S 49. If one exammes Altlcle 366(29 -A) calefully, o
o 7 one ﬁnds that clause (29-A) plov1des for an 111clus1\re""' .
e ‘ ;,deﬁnmon and has two limbs.. The first limb says‘that .
' " the tax on sale-or pulchase of goods includes a tax: o
“transactions spec1ﬁed it sub-clauses (@) to (f). The |
second limb provides ‘that such. transfer; delivery o1'_"' _ 4
" supply of goods referred to in the first limb shall: be“ R
T e T deemed to be.a sale of . 1hose goods by the person. s .. o
. “ - .+t making the transfer, dehvely or supply. and purchase L
‘ b of those goods by the person to whom such tragsfer; =+ 1.
C o ‘delivery or .supply 1is made. Now;, in. KL Johar
7 case [AIR 1965 SC 1082+ (1965) 2 SCR 1127, thls; Lo
. " . Coutt held that the -States can tax hire- pmohdse" o
‘ -transacuons resulting in sale but only to'the extent to™ .
which. tax is levied on the sale, price. This Jed
7-"‘_Pa111ament to say, in the’ Smiement of Objects '111d '




Reasons to  the .Constitution (Forty—sixfﬁ

Am eridment) Act,

“though -practically the pLHCh'lSCl in a hire- pmchaso .
transaction gets the goods on'the date of entering into. -
the hire- pu1chase contract, it has” been held .by. the’

: SUPICITIC Court in K.L. fohar case [AIR 1965 SC_-:‘..‘
1082 ; (1965).2 SCR 112] that there is a sale only

when the purchaser exercises the option to purchase '

which is at-a later -date- and therefore only ‘the

depreciated value of the goods mvolved in such.
transaction at the’ time the option is exelmsed i
becomes assessable to sales tax which pOSlUOﬂ h’lS '

1esulted in avmdance of iax in various ways”.

Thus, we find ﬁom the Statemem of Ob_]@CtS and‘

Reasons that the concept of “déemed salé” is brou Ght
in by the Constltutlon (Forty-sixth Amendment) Act

only in the context of imposition of sales tax and that

" the words “transfer, delivery or supply of goods is

referred to in the second limb of Article 366(29-A) to .

_broaden the tax base and that as indicated in the

Report of the Law Commiission prior to.the judgment.

of this Court in Gannon Dunkerley case [AIR 1958
SC 560 : 1959 SCR 3797, works contract was always

taxed by the States as part of the word “sale”in .

Entries 48/54 of List IT. .

50. The object behind enactment of Article
366(29-A) is to tax the composne price so that the
full valué of the hire-purchase price is taxed and to
" avoid the judgment i in K L. Johar case [AIR 1965 SC
1082 : (1965) 2 2 SCR 112] whose implication was t0

narrow the tax base resulting in seepage of sales tax . -

revenue. It is in that sense “splitting” of the contract,

needs to- -be: undexs@pod Thus, it cannot be said that

Palhament divested itself of the power to levy .

service tax vide enactment of the Constltutlon (Forty- .

sixth Amendment) Act. Even inthe Report of the
Law Commission, it has been observed that '

“if a hire- pmchase tlansaCUOH results in a sale, sales

tax is undoubtedly leviable by the States. No doubt, it. =~
is difficult to determine the. ‘sale puce for the

purpose of the sales tax Jaw but this has no be'umq;" '

on the question of leglsla‘uve competenco ” (P 20)
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31, The contentlon of the pe11t1011e1s ‘mat the 1mpugned nouﬁcauons .

override the statutory provisions contalned in Section 65(105) Wthh

defines the term '-taxable service” Sect1on 66 Wthh it is claimed is a ;

chalgmg section, and Section 67 the Valuatlon p10v1s1ons of the -

-l Finance Act, 1994, has 1o be rejected. We have, as aheady stated

above, 1ejeeted the argument of the petitioners on bifur 0a110n/v1v1seet

- and held that as per the pr ovisions of Sectlon 65( 105)(//q) and (7/.4,h)

‘service tax 1s payable and chalgeable onri the service elcmem of the -

contract for oonsuuetmn of mdusmal and commelclal complexes and

cont1act for const1uct10n of comple‘{es as spec1ﬁed and I case of a. .

composite contract, the service element should be blfulcated and

‘ascertained and then taxed. The contenUon that the petmonels are

paying sales tax or VAT on material in relation-to execution of the

contract under composite  contracts = for cons’tru'etioh -~ of -~

industrial/commercial complexes - and construction contr acts as. o

specified under Section 65(105) (zzq) and (zzzh) _there‘[‘ore_:-falls F he

contention that there was/is no Valid levy or the c'hfu'ging section is not

applicable to composite contracts under clauses (zzq) and (7zzh) of

Section 65(105) stands rejected. But 1he pet1t1onels have 11ghtly_

submitted that only the service component can-be brou crht to tax as per

" provisions of Section 67 which supulates that value of 1a*mble se1v1ce :

is the * gross amount char gcd” by the service p1 ovider for such serv1ees;’

provided or to be provided by him and not 1he valu.e of the goods
provided by custotmers of service provider and the service tax cannot

b’le charged on the Value of the geods used in the contract,

Pa'ge,vlii of 5% o




Sumlally, the contentlon that exemptlon notlﬁcatlon eould be.

L \‘!;:‘,1ssued under Sectlon 93 of the’ I“1n'1nce Act 1n 1espect of flny taxable
7‘:4‘SerV1oe” deﬂned in- Sect1011 65(105) mlsses the legal posltmn and has y =
- to be 1‘ejected The notifications 1n questlons dated 10th Septembe1 e
2004, 7th June, 2003, and’ lst Malch 2006 gl'\.ntlng exemptlon of 67% T

towalds the value of the matenal used for computlng the se1v1ce hx

o . Ti‘payable ensure that the serv1ce elcment is taxable It 1s an al*temanve‘ s
to an otherwlse subJectlve dete11n1nat1on in each case WhICh may be e
: -cumbersome and requlre a detaﬂed cxannnanon for. asce1t'nnnlent of DR
the service element The fo1n1ula p1escnbed is not mandatory o1

hz,‘compulsory Further it W111 apply at the OpUOI’l of an ’Lssesce It Wlll._, :

s be apphcable only When ‘the 1equned pnametew EllC met and isn ot:‘

\, 1llegal and ult1a vires the Act 1 e the Flnance Act 1994 It is also not i
. ‘-contla1y to the charglng sect10n/p10v1s1ons of the Tlnance Act_.v _

| ~ imposing levy. of serv1ce tax.” The aim and Pulpose of the sald |

notlﬁcatlons is to. p1ov1de a convenlent alternatwe opuonal and hasslei_:

'or payment of serv1ce tax, plonded the 1equ11ements:"_?:

] i the notnﬁcatlons ale sansﬁed Whlle deahnU w1th a RN

S -jSlmllal Sltnatlon the Suprerne Coult in sze af Kemla & Anotlﬂer Vsi .
" :,,Buzlders Assoczatwn of India and Others, (1997) 2 scc 183 has- .

, : '~'-i“T11e main glound upon wlnch the ngh COLll‘L.\;,‘J. "
jas held sub-sections (7). and (- -A).of Section 77
to be void is that they levy tax at two per cent op. -
“-the ‘whidle amount of the confract [sub-: -section . ©
" (D] or at a partlculal rate applied. to the entire
value of connact [sub-section (7- A)] and - niot”
- merely upon the value of the goods; transferred in
" the course of executlon of the wmks contlact as:
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’ ,_goods SO tlansfened may -also be taxable under -
* - different’ Schedules to the Kerala ‘Act whlch o '
- prescribe different rates: In. such a 51tuat10n itig e
. +held, levying tax on. e entire. value of the
‘.';‘_.,Lcontract means' levy of -tax - contrary to “the -
"‘;§p10v131ons of the Central Sales Tax-Act and the 2" =
.. Kerala General Sales Tax Act. It also means, the o
7 Court held, taking the non-taxable components.of’
© “howorks contract, e.g., labour and services etc.-For .~
- gll these reasons, it is held, the said sub secuons
- are clearly beyond the legislative competence of ©
- the State Legislature.” With great respect, we are
‘unable to agree. The first: feature to be notlced is” v

o P :.;;contemplated by sub cl‘ause (b) of clause (29 A)i .
: " iny Article 366. The ‘Colurt also noticed that the.. .,
ﬁ‘,igoods which are tlansfeued ‘in the -course of - :
.. ‘execution of a works cébnuact may be “declared .
{"goods” they may- be godds which are liable to be .+
| :taxed under the Cent1a1(§>ales Tax Act, 19565the. -

that the alternate method of. taxation p10v1ded by,

taxation, - There is no. compulsmn upon any
contractor. to. opt for - the method of taxation

o p10v1ded by sub- sectlon (7) or. sub secuon (7- A)

"% .gub-section (7) or (7-A) of Section 7 is optional. s
* _ The subssections expressly provide that the: f

v method of taxation provided theleundel is‘ ;
: I'::a,pphcable only to a contractor ‘who elects to be .
. governed by the said . alternate method of

- Itis wholly within the chmce and 1316'151116 of the e
-contractor, If he thinks it is beneficial for him- to. -
g0 opt, he will opt; “otheriise; he will be
,,govelned by - the nonnal method of :taxation

- provided by Section. 5(1)(1v) Sub-section (8)

: ,'p10v1des that. the optlon to come under sub-
- section (7) or (7- -A) has to be exercised by the
v:.'contlactor ‘either by amjexpress provision n 1he
':ag1eement for.the contract-or by an '1ppl1cat1on to:
".-: the assessing authority to pemnt him to pay the
.. tax In accordance - with any of the . said sub- -
‘:"»’sectlons” In -ithese cucumst'lpces it is ev1dent

. that a contracter who- had .not opted to this.
“altelnate method of taxatron cannot compl'un ;
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agalnst the sald sub- sectlons f01 he is in no wayff R
. affected by them. Nor can 1he conuaciol who has: S
- opted .to the said alternate method of taxation; :
complain. Havmg voluntarily, and with the full v ,'  [T
knowledge of the features of the alternate method 7.0 <, o1 .
. of taxation, opted to be'governed by dit, . o
L s contractor - canriot “be “heard to question thew
R -‘-uvahchty of the’ relevant sub- sectlons or the rules.. -
Do ST RN Sub sections (8), (11) and (12) of Section '’ are . B
S 'f,“ ~ - . -incidental and ancﬂlaly to sub- sections (7). and"_,
L C(T-A) and cannot equally ! be faulted. oecondly, it
g . Is true that the goods transfened n the course of
Lo -gxecution of .the: works - contract  may . be .-
o+ oichar geable  at differént - rates, under - different. -
+~. . ‘Ychedules appended. to the Kerala ‘Act; it may .
.~ +also be that some of them may be ¢ “declared
... igoods”, the levy of tax upon which is. subject to - 7 .
" gertain restrictions specified in Sections 14 and> * . L Ul L
T ‘15 of the’ Central Sales Tax Act; it may also-be’ - L o
oo that sale of some of the goods may also be. - - S
. ' K _.;f'subp]ect to Central sales tax. It must yet be
2 Teeteoto e remembered that the. method of - taxation
' S introduced by sub-sections (7 and (7—A) is in the -
Sl pature of compos1t10n of tax payable  under-
l " 0 vageotion S(1(v). ‘The 1111pugned sub-sections
.+ have evolved  a convenlent ‘hassle- free. and:
simple method of assessment _]ust as the system - .- .
of levy of entertainment tax om’ the gross
.collection capacity of the ‘cinema theat1es By"- o
opting to this alternate’ method, thé confractors - .
. saves hlmself the - botheration of book—keepmg,‘ s W
. . assessment, appeals and all that it means. It is dot-" S
- necéssary to-enquire and. determine the extent or."-
~value of goods which have been transferred in""." .
-the course of execution Of a works contract, the: . -
“rate applicable. to. them and .so on. For example e
Sl _ under sub-section (N, the contractor pays two per- <+ '
’ [ " cent of the total value of the ‘contract-by way of =
' - tax and he is done with 4ll the above- mentioned . - -
. botheration, The rate of two- per cént. p1escnbed SR
by sub= section (7) is far lower than the rates in
" Schedules 1, 2 aid 5 1efened to in Sect]oni
5(1)(1V)(a) In short sub secuons (7) and (7- A)'»,‘\ T
» v - Paged5.0f5L:




~evolve a rough and ready method of assessment
of tax and leave it to.the contractor ejther to opt .
for it or be governed by the normal method.”

(anha319 supphed)

33, When the cha1g1ng plOVlSlOHS ale attracted, questlon of
computation or measure to compu’te tax would arise and value of

taxable sew1ce has to be detemnned The1e is a well settlec d1st1ncuon

between subject matter or - object of tax; and the measule or

computahon of the tax imposed. The dxslmcﬁon between the two has

to be kept in mind (see Gujarat Ambuja Cemem‘s Ltd. vs. Umon of

Indul AIR 2005 SC 3020)

34, A DlVlSlOIl Bénch of Andhla Pradesh High Coun n Nazg(u ]Mnaz
- Construction Company Ltd Vs. Union. of Imlm (2010) 19 STR 321

(AP) had examined the thlee provisions which are subJ ect nnuel of the' -

_present wr it petition meludmg 2007 Rules enacted under Sec‘u‘on 94 of
the Finance Act. After 1eferrmg to the composmon sehome st1pula1ed
:'_111 Rule 3 wh1eh is optional, it was held that where a pel,son has.
exercised the option under Rule 3(3) of 2007 Rules, he wil 3 have to:
comply with the conditions stlpulated tHerein. Further, dlsquahﬁcalmn

for exercise of such opt1on where stipulated, is binding and eannot be

1gnor~ed.

35.. The Supreme Court in Nagar, jzma Constl uction Ca Ltd Vs,
‘Union of India and Anr. (2013) 1 SCC 721 has 'Lffumed the:decision
of the Andhla P1adesh ngh Court. It has been observed that Rule 3(3)

of the Works Contlact (C01npos1t10n Scheme for Paymem Of be1v1ce

Tax) Rules, 2007 was Jucid that the ‘assessee who want to-avail the .

3
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| 'beneﬁt must opt to pay se1V1ce 1’1*( 1mn 1espect of the wo1ks contracl o
,"jbefore payment of servrce tax 1n 1espect of works COntract and the
:..Eopn r,‘ SQ- exe101sed 1s to be apphed for all or entne wo1l<s contract of h
‘:;"the assessee and furthel change of ophon wrll not be pernntted trll lhe -
','sard works contract are compleled The: Supreme Court 1eJected the:,
content10n of the assessee that they should be allowed to opt for Rulc -
- 3(3) of the Rules, even if they had pard servrce tax on works contracts
T p1101 to l July, _2007 when the 1'ule was enforced The contentron thaL :

the rule was dlsc111n1natory was 1e]ccted ‘on. the cr1ound thal 1hei,,":‘-7

g class1ﬁcatlon based upon those already payrng serv1cc tax on works

"bontract and - others, was not 1llegal or contrary 10 Anrclc 14 of the.-'
o Const1tut10n The said decrsron takes care. of - the argument andv“
Ontentl_on that the oonuactors provrdrng t'txable ser'vrccs 1n naiure of
complet1on and ﬁnrshrng se1'v1ces” are excluded f1 orn the nouﬁcatron

- Then excluslon can be Jusuﬁed for lhe Leason ‘Lhat completlon and“j.l'

1 ﬁnlshmg services” sometlmes have a substantnl element of sew1ce

~and only a l11n1ted amount/value is pard for/lowards material- Or, goods‘.f- iR
used. The1r exclusion does not: 1nean or nnply drscrnnrnann as such';_- o
ol contractors are to be taxed: only for the serv1cc elemcnt 1n 3 works :

' contlact for ; completlon and" fnnshlng serv1ces” and not for 'Lhc goods. ’

Coor matenal used

36 j_i The aioresald Judgments and drscussmn hlghhghl the followrng-'

}__j facets/pnnciples o R R _.' o

can be brfurcated to compute value of the goods sold/supphed 1n a

,,,,,

.contracts for constructron of burldrngs wuh labour and 1nater1al '
‘ P'lge 47 of 5:L )

( )Ai‘ter 46lh Amendlnent to ihe Conshtuhon composrte contracts‘-' N




subJect maﬁef of serV1ce tax Aspect doctune 1s apphed for

b1furcat1ng/v1v1sect the oomposrte contraot

of se1v1oe oomponent is a. 1natte1 of detaﬂ and noi a matter

AT ,.";

presumptuous and based on. assumphou.

(4) However 1f an assessee wams to t’lke beneﬁt of 1hc notlﬁcatlon

he must comply and - adhere to the te1ms and condmons'." :

v

(S)An assessee to. clalm beneﬁt or: advamage as per'a llotlﬁcatlon{‘ - R

Lo

must meet the p1econd1t1ons or st1pu1at1ons smted the1e1n An R

' apphed m ent1rety

The se1v1ce p01't1on of the co‘mpos1te oon’uaots oan be made

I(Q)Selvme tax oan be lev1ed on tl e serv1ce eomponem of any."'

ntract 1nvolv1ng se1v1oe wnh sale of goods etc: Computahon -

-ﬂi-1ela11ng to vahdlty of 1mposmon of se1v1oe tax. It is 131006(111181;::"
and a atter of oalculahon Melely beeause no 1u1es ale ﬁamed B

,""f°1 computahon it does not follow 1ha1 no tax is 1ev1ab1e K B

N . N ! '."‘.“:'_.. A r B N . | V
. T "oannot be compelled to pay se1v1ce 12@( on the p1oportlon oi.
}'vvalue of a oomp031te contlaoi ’lS pe1 the notlﬁoatmn lhls 1s-‘_;_'5

' 4because the formula- ﬁamed by way of delegated leglslauon 1sj_

st1pu1a1ed as per the notlﬁoatlon o RRTRE L :

f.'- , assessee oannot take beneﬁt or advantage of a peut of a-},
notlﬁoa’uon but clalm that the othe1 pan of tho not1ﬁoat10n,fzﬁ_w,

" tshould be ignor ed and thus not 'Lcted upon Not1ﬁoauon has to be: RS

o e e,




(6)Not1ﬁca11011 has to be read as a Whole keepmo in- mmd 115
objectwe and purpose. Nouﬁcatlon may provide a convenl ent
hassle free and adopt a non- d1sc;1et1ona1y formula-for compuung .

value of the service element in a._composme corntract. . fhls

curtails litigation, ambiguity, enstur es clauty and conslstency A\- .

notlﬁmtmn cannot be declaled as mvahc or ultm vires for Qns-

reason, plovlded 1t is optlonal

(7)Authorities cannot compel and force an assessee tp accept the -
notifications in question and pay-tax accordingly, as seeking
coverage under the notification is voluntary. An assessee e¢an

state that the service component of a composite contract should - -

taxed,

- (8)The 110t1ﬁcat1ons meet the tests laid down unde1 Sechon 93 and‘
94 of the Act because they relate to manner ’ll’ld mode ofg
o ' ‘computatlon of service tax ina composﬂ:e con’tract The objeetf |

and purpose is not to. tax as non-service element or to include -

non-taxable part of the cOmp'o.site co‘ntraets.

(9) It has not been shown and estabhshed that the fmmula or the

value pr escubed in the notlﬁcatlons 1S absul d or irrational. The

sald‘notlﬁ_catlons are not per se an arbltrary exercise and

_contrary to dafa of formula for computing service element. Ih

discriminatory unless there are strong and compelling reasons

N
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be computed in a fair and reasonable manher aid accordingly.

taxation matters, classification should not be struck down as’




C Constltutlon

" "‘;tllat show absuldlty and thelef01e v1olat10n of Alucle 14 of the ;

37 }Leamed counsel for the pet1t10ne1Q have 1ehed upon two ,'-':'

‘JUdgmelltS of thls Court ][mercom‘menm/ C@nsulmms &_ RN

T eclmocmts Pvt Ltd Vs Umon of anm 2013 (29) STR 9 (Del) and,.f S

o : Delhl Chit Fund Assocmtmn Vs Umon of l/'mdm 2013 (30) STR

2 *, ' .(Del) The seud Judgments have no appheatlon to the f’lCtS of theté s
Lo p1esent case In the ‘case - of lmercammenml szswh‘ants &

"T eahnocmts Pvt Ltd (supm) it Was held that the Rule 111 questlon Was B

= S beyond the scope and amblt of the chalqmg section of the mam'

1eJect the optlon avaﬂable undel the 110t1ﬁeat1ons and ean elalm and '

-quantlﬁeatlon or measure whlch is mentloned n ‘the notlﬁcatlons but S

enaetment The quantlﬁeatlon of the Value iof" se1v1ee ean neve1 e

L ,"exceed What can be brought to ehzuge The sa1d Judgment has no_ BRIEPUEE
scope of the ehdrgmg sect1on An assessee necd not seek and eanf e

wopt bef01e the auth011t1es that he shoufd not be taxed on the basm of SRR

o ._,on the bas f. servige ccbmponent Wthh may be ealeulated/eomputed L

"and are not beyond the chargmg seetlon S11n1-lally, A De[lﬂl Chmj

tl ansactlon/sel'vme in questlon was exempt and thus the not1ﬁcat1©n o

1ssued was eontlaly to the p11ne1pa1 enactment as 1t taxed serV1ees. .,

: beyond the cha; ging section. The notlﬁeauon was aeeo1d1ngly st1 uck. |

'down The sald decls1on has no apphcatlon SRR U ‘,

o Thus, the notlﬁeatlons do not seek to ove1w11te and expand 1t:> scope‘."""; -

e-F'uml Assocmtton (supm) a D1v151on Beneh of thls Lou1t exammed R

e statut01y prov151on and eame to the eoneluslon that the, o




Q'

- 38.' In Vlew of the dfOlesald discussion, we do not ﬁnd cmy mem in -

1he present wllt petitions and the same are dlsmlssed but with the

' obsewatlon and finding 1ecorded above. No costs. .

(SANJTV KHANNA)
JUDGE

Lo

(SANJ}EEV &»ACHDEVA)
" JUDGE.
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