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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ O.M.P. 964/2013

SREI EQUIPMENT FINANCE PVTLTD ... Petitioner
Through: Mr Ajay Uppal, Adv.

versus
DIVIJ INFRAPROJECTS PVT LTD & ORS ... Respondents
Through
CORAM:
HON'BLE MR. JUSTICE RAJIV SHAKDHER
ORDER
% 01.10.2013

1. This is a petition filed under Section 9 of the Arbitration &
Conciliation Act, 1996 (in short the Act). This petition came up for hearing
for the first time on 25.09.2013, when it was directed to be listed for
directions today. The reason for doing so was that, during the course of
hearing and perusal of documents, a query had arisen as to whether this
court would have the jurisdiction to entertain and deal with the matter.

2. Briefly, in the petition, following averments have been made:

2.1  The petitioner avers that a loan in the sum of Rs. 1,76,20,500/- was
extended to respondent no.1, i.e., the principal borrower in pursuance of a
loan agreement dated 22.02.2013 (in short the agreement).

2.2 The loan was extended, it appears, to respondent no.1 for purchasing
assets/ equipments of make/ model Two ESCORTS Tandem Vibratory
Roller model — HD-85, ESCORTS Mini Tandem Vibratory Roller model —
EC 3664, Two ESCORTS — XGMA Motor Grader model — XG31651 and
ESCORTS Soil Vibratory Roller model — EC 5250 (in short the equipments

in issue).
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2.3 It is further averred that as per the agreement, the said amount was
repayable by respondent no. 1 in 46 equated monthly instalments (EMIs) of
Rs. 4,90,500/- each. Respondent nos. 2 to 4 are stated to be guarantors of
the loan facility granted in favour of respondent no.1.

2.4  The petitioner claims that the respondents have defaulted in re-
payment of the loan which led to its fore-closure. Accordingly, a notice
was issued to the respondents, which is dated 17.09.2013 for recalling the
loan.

2.5 As per the petitioner, total amount due and payable by the
respondents, as on 17.09.2013, is Rs. 1,83,52,359.73/-.

3. It is in this background, the present petition was filed essentially
seeking prayer for appointment of a receiver for taking possession of the
equipments in issue, described above. The reason that this court raised a
query with regard to territorial jurisdiction was on account of the fact that
while there was an averment in paragraph 14 of the petition that the
agreement in issue was signed at Delhi, the photocopy of the agreement
demonstrated to the contrary. The agreement begins with the recital that the
agreement has been made on 22.02.2013 at Olisa House, 7h Floor, 4 Govt.
Place (North), Kolkata — 700001.

3.1 I must also mention that in the very same paragraph 14 of the petition,
there is also an averment to the effect that this court would have jurisdiction
to entertain the petition as the petitioner’s zonal office is in Delhi and
respondents reside and carry on business at Delhi.

4. As indicated, it is in this background that the matter was put up for
hearing today. A close scrutiny of the agreement disclosed that it contains a

jurisdiction clause conferring “exclusive” jurisdiction on the courts and
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tribunals at Kolkata. Provision with regard to same is made in clause 9.10
of the agreement. Similarly, clause 9.11 of the agreement, which relates to
arbitration, provides that the venue of the arbitration proceedings will be at
Kolkata. The relevant clauses for the sake of convenience are extracted
hereinbelow:

“..9.10 Jurisdiction and Governing Law

The Parties hereto agree that the courts and tribunals at
Kolkata shall have exclusive jurisdiction to settle any disputes
which may arise out of or in connection with this Agreement.
All disputes arising out of this Agreement shall be decided in
accordance with the laws of India.

9.11  Dispute Resolution
Arbitration

Any disputes or differences arising out of or in connection
with the agreement during its subsistence or thereafter
between the parties including any disputes and differences
relating to the interpretation of the agreement or any clause
thereof shall be adjudicated by arbitration in accordance with
the provisions of the Arbitration and Conciliation Act, 1996
and rules framed there under and any amendment,
modification, statutory enactment thereto from time to time
and shall be referred to the sole Arbitration of an Arbitrator
appointed by Company on its own or upon request of the
Customer and/or guarantors in writing, upon intimation to all
parties to this agreement. It is made clear that the venue of
Arbitration proceedings will be at Kolkata and no objection
shall be entertained from any parties in this regard. The cost
of the Arbitration proceedings shall be borne by the parties to
this agreement.
The award of the arbitrator shall be final, conclusive and
binding on all the parties.....”

5. In the face of the aforesaid provisions Mr Uppal, learned counsel for
the petitioner, tried to contend that the provisions of Section 20 of the Code

of Civil Procedure, 1908 (in short CPC), would have application. = He
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submitted that since respondents reside in Delhi, this court would have
jurisdiction. It was Mr Uppal’s contention that both courts, where the
respondents reside and where venue for arbitration was indicated, would
have jurisdiction in the matter. In this behalf, learned counsel for the
petitioner relied upon paragraph 96 of the judgment of the Supreme Court in
the case of Bharat Aluminium Co. Vs. Kaiser Aluminium Technical
Service Inc. (2012) 9 SCC 552. Mr Uppal also relied upon the judgment of
a Single Judge of this court in the case of GE Capital Transportation
Financial Services Ltd. vs Raj Tours Private Limited 2009 (6) R.A.J. 138
(Del). Furthermore, learned counsel for the petitioner submitted that
Section 20(c) of the CPC will also apply as the cause of action arose within
the territorial jurisdiction of this court.

6. As to the last aspect, there is no averment made in paragraph 14 of the
petition, as noticed by me hereinabove. The jurisdiction of this court is
triggered solely on the ground that the respondents reside in Delhi and that
the petitioner has its zonal office in Delhi. Though, there is reference to
cause of action having arisen in Delhi, it is not articulated as to how the
cause of action arose at Delhi. Even if, I were to assume that the cause of
action was in Delhi the provisions of clause 9.10 of the agreement, as
extracted above, would show that parties had agreed to oust the jurisdiction
of all other courts except Kolkata. The principle of law is well settled that
such an ouster clause is not contrary to public policy, and therefore does not
offend Sections 23 and 28 of the Indian Contract Act, 1872 as it does not
seek to completely oust jurisdiction of courts per se. The well accepted
principle of law is: that parties cannot by agreement confer jurisdiction on a

court, which does not have jurisdiction. It is when two or more courts have
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jurisdiction to try a suit or proceedings, and parties by agreement agree to
have the dispute tried by one such court; such a provision in the contract, is
not considered contrary to public policy.

7. Mr Uppal tried to deal with this proposition of law by submitting that
there was no ouster of jurisdiction of the courts in Delhi as the words ‘only’
and ‘exclusive’ do not find mention in the clause.

7.1 In my view, this submission may have been made by Mr Uppal,
oblivious of the fact that clause 9.10, as a matter of fact, uses the expression
‘exclusive’. Moreover, the mere absence of the words, such as, “alone”,
“only” or “exclusively” or its various variants, may not be decisive by itself.

7.2 This aspect has infact been put beyond doubt by the Supreme Court in
a recent judgment in the case of Swastik Gases P. Ltd. vs Indian Oil Corp.
Ltd. 2013 (3) Arb. L.R. 161 (SC), wherein the court has held that in order to
ascertain the intention of parties to exclude jurisdiction of all other courts
except that which is mentioned in the jurisdiction clause, the absence of
words such as ‘alone’, ‘only’, ‘exclusive’ etc. may not by itself be decisive.
The absence of such words, according to the Supreme Court, would not
make a material difference if, otherwise the intention of the parties is clear.
Speaking for the court Hon’ble Mr Justice R.M. Lodha, made the following
observations:

...... 31. In the instant case, the appellant does not dispute
that part of cause of action has arisen in Kolkata. What
appellant says is that part of cause of action has also arisen
in Jaipur and, therefore, Chief Justice of the Rajasthan
High Court or the designate Judge has jurisdiction to
consider the application made by the appellant for the
appointment of an arbitrator under Section 11. Having
regard to Section 11(12)(b) and Section 2(e) of the 1996
Act read with Section 20(c) of the Code, there remains no
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7.3

doubt that the Chief Justice or the designate Judge of the
Rajasthan High Court has jurisdiction in the matter. The
question is, whether parties by virtue of clause 18 of the
agreement have agreed to exclude the jurisdiction of the
courts at Jaipur or, in other words, whether in view of
clause 18 of the agreement, the jurisdiction of Chief
Justice of the Rajasthan High Court has been excluded. For
answer to the above question, we have to see the effect of
the jurisdiction clause in the agreement which provides that
the agreement shall be subject to jurisdiction of the courts
at Kolkata. It is a fact that whilst providing for jurisdiction
clause in the agreement the words like ‘alone’, ‘only’,
‘exclusive’ or ‘exclusive jurisdiction’ have not been used
but this, in our view, is not decisive and does not make any
material difference. The intention of the parties - by
having clause 18 in the agreement — is clear and
unambiguous  that the courts at Kolkata shall have
jurisdiction which means that the courts at Kolkata alone
shall have jurisdiction. It is so because for construction of
jurisdiction clause, like clause 18 in the agreement, the
maxim expressio unius est exclusio alterius comes into play
as there is nothing to indicate to the contrary. This legal
maxim means that expression of one is the exclusion of
another. By making a provision that the agreement is
subject to the jurisdiction of the courts at Kolkata, the
parties have impliedly excluded the jurisdiction of other
courts. Where the contract specifies the jurisdiction of the
courts at a particular place and such courts have
jurisdiction to deal with the matter, we think that an
inference may be drawn that parties intended to exclude all
other courts. A clause like this is not hit by Section 23 of
the Contract Act at all. Such clause is neither forbidden by
law nor it is against the public policy. It does not offend
Section 28 of the Contract Act in any manner.....”

(emphasis is mine)

laid stress on this aspect of the matter with greater emphasis.
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observations made in that regard are contained in paragraphs 26 to 28 of the
judgment. For the sake of convenience the same are extracted hereinbelow:

“o 26. It will be seen from the above decisions that
except in A.B.C. Laminart where this Court declined to
exclude the jurisdiction of the Courts in Salem, in all
other similar cases an inference was - drawn _(explicitly or
mmplicitly) that the parties intended the
implementation of the exclusion clause as it reads
notwithstanding the absence of the words “only”, “alone” or
“exclusively” and the like. The reason for this is quite
obvious. The parties would not have included the ouster
clause in their agreement were it not to carry any meaning
at_all. The very fact that the ouster clause is included in the
agreement between the parties conveys their clear intention
to _exclude the jurisdiction of Courts other than those
mentioned in the concerned clause. Conversely, if the
parties had intended that all Courts where the cause of
action or a part thereof had arisen would continue to
have jurisdiction over the dispute, the exclusion clause
would not have found a place in the agreement between the

parties.

27. Tt is not necessary to refer to the decisions rendered by
this Court in Harshad Chimanlal Modi v. DLF Universal
Limited, (2005) 7 SCC 791 and Inter Globe Aviation
Limited v. N. Satchidanand, (2011) 7 SCC 463 since they
deal with an issue that does not at all arise in this case. In
this context it may only be mentioned that the appellant in
the present case did not dispute - that a part of the cause of
action arose in Kolkata, as observed by my learned
Brother Justice Lodha.

Conclusion:

28. For the reasons mentioned above, I agree with my
learned Brother that in the jurisdiction clause of an
agreement, the absence of words like “alone”, “only”,
“exclusive” or “exclusive jurisdiction” is  neither
decisive nor does it make any material difference in
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deciding the jurisdiction of a court. The very existence of a
jurisdiction clause in an agreement makes the intention of
the parties to an agreement quite clear and it is not
advisable to read such a clause in the agreement like a
statute. In the present case, only the Courts in Kolkata had
jurisdiction to entertain the disputes between the parties.....”
(emphasis is mine)
8. Therefore, having regard to the fact that the agreement between the
parties was executed at Kolkata, the exclusive jurisdiction clause 9.10 will
be operable in the instant case, contrary to the stand of the petitioner.
0. Before I conclude, it must be said that in so far as the judgment of the
Supreme Court in the case of Bharat Aluminium Co. is concerned, it did not
deal with the issue articulated above. The court was not considering the
matter from the angle as to what would be the consequences of parties
making a provision for exclusion of jurisdiction of all other courts except
that which is mentioned in the contract obtaining between the parties. In so
far as the judgment in the case of GE Capital Transportation Financial
Services Ltd. is concerned, in my view, it is clearly distinguishable on facts
as in that case the parties had, as a matter of fact, agreed that courts at Delhi
would have sole and exclusive jurisdiction. Such is not the situation in the
present matter.
10.  Thus, in view of the facts obtaining in the present case, the petition is

disposed of with a direction that it be returned, for being filed in an

appropriate court, in accordance with law. It is ordered accordingly.

RAJIV SHAKDHER, J
OCTOBER 01, 2013
kk
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