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* -'EN THE HIGH COURT OF DELIII AT NEW DELHI
1 W.P.(C) 11116/2009

[}]

y Judgment dated 15.03.2013

KRISHANA SHARMA & ANR. ... Pctitioners
Through: Mr.A.S. Chadha, Sr. Adv. with Mr.B.1..
' Wali and Mr.Anuj Dhir, Advs.

| Versus
ﬂ(;ﬂ | |
’ MCD&ORS L Respondents
C Through :  Mr.Ajay Arera, Adv. for respondent
no.!. ‘
Mr.Piyush Joshi, Adv. for respondent
" no.2.
Mr.Arjun 8. Bawa, Adv. for respondents
- no3and4. . ,
CORAM: o
HON'BLE MR. JUSTICE G.8.SISTANE
G.3.SISTANL J. (OEAL)
1. Present writ petition has been filed by the petitioners under Article 226 of
A the Constitution of India sceking a direction to set aside the decision dated
= 12.8.2009 taken by the Nodal Steering Committec pursuant to the order

dated 5.3.2009 passed by a Division Bench of this Court in LPA
No.708/2008. The petitioners also scek a direction to respondent no.l,
MCD, to demolish the propcriy bearing no.E-14/7, Vasant Vihar, New
Delhi, and hand over the site to the petitioners. The petitioners also seek
directions to respondent no.l fo recover all the charges/penalties” from
rcqumdbm no.2, who has constructed the building in viciation of the
building bye-laws and by compounding six dwclling‘ units and the servant

quarters in the basement of the property in question.
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2. The necessary facts, to be noticed for disposal of this writ petition, arc

(&)

that the petitioners claim themselves to be the owners and in poss@ssion of
a substantial part of the property known as 13-14/7, Vasant Vihar, New
Delhi, which is built on a plot of land measuring 400 sq. yards. The
property consists of six dwelling units i.c. two flats, cach, on the ground -
floor, first floor and second floor along with six servant quarters in the

bascment. Respondent no.2 is stated to be the builder, who had entered

into a collaboration agreement with the owner while respondents no.3 and

4 are the purchasers of onc dwelling unit, cach, in the rear portion of the

oround floor and the first floor. As per the writ petit oﬁ, the construction
was to be carried out by the buirlder after due sanction of the building

plan. The builder was liable to construct as per the building bye~1aWs. In

casce of non-obscrvance of rules and regulations the centire liability was to

fall on the builder and the builder was to keep the owner indemnified

against claims or demahds by the MCD.

It is the caée of the petitioner that respondent no.2 has blatantly violated
the provisions of the building bye-laws while constructing the building.

As per the writ petition, the DDA issued ‘C’ Form on 9.3.1989 and ‘D’

Form on 10.3.1989 and also accepted the compounding fee.  Occupancy

certificate was also issucd by the DDA on 13.3.1989. Subsequently, the

Power of Attorney in favour of the builder was revoked on account of the

disputes and differences between the parties. A petition, being Suit

No.1315-A/1989, under Scction 20 of the Arbitration Act was also filed

by the owners in which a retired Registrar of*this Court was appointed as

the Sole Arbitrator. The petitioner learnt that the MCI had displaycd the

number of the said property in their website in the category of

unauthorized ~ coustruction. I he  petitioner thereafier  filed

W.P.(C)No0.5333-34/2006 sceking a direction to the MCIY to compound
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six dwelling units and in casc the construction was non-compoundable

demolition action be initiated.

. During the pendency of the above writ petition, the parties attempted to

resolve the matter amicably; however, since: there was no amicable

settlement, the learned Single Judge on 22.5.2007 after hearing the

arguments and while considering the affidavit dated 21.5.2007 filed by the
MCD passed a detailed order theréby direcﬁng the Principal, School of
Planning and Architecture, to nominate any senior architect of his choice
to inspect the subject property and prepare a detailed report on its stétus
with particular refercnce to its safety. Pursuant to the order dated

22.5.2007 passed by the lcarned Single Judge, a detailed status report

- dated 23.7.2007 was filed before the learned Single Judge on 27.7.2007

by Sh.Anil Dewan, Assistant Professor of Architecture, School of
Planning and Aurchitecture, New Delhi, and Shri Binod Kumaﬁ‘ Singh,
Assistant Professor in structural Engincering, Vaastu Kala Academy
College of Architecture, New Delhi. On 12.9.2007 respondent no.3 filed
objections to the report of the Architecture and the High Court directed
Sh.Anil Dewan and Sh.Binod Kumar Singh to appcar in Court on
4.10.2007 so that effective directions could be passcd. in the matter. On
4.10.2007 the learned Single Judge paSscd a detailed order and directed
Sh.Anil Dewan, Assistant Professor of Architecture, and Shri Binod
Kumar Singh, Assistant Professor of Structural Enginecring and Court
Commissioner, Ms.Manmeet Arora, “Advocate, to visit the >subjéct
premises and the samples be analysed by a Government approved
laborat(;ry, namely, Shri Ram Test House. It was further directed that
Sh.Anil Dewan will coordinate to ensure that the concerned analyst from
the laboratory Would 1'emainpi'csen1; at the premises and also directed the

partics to appear before the Delhi High Court Mediation Centre on
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10.10.2007. Sh.Anil. Dewan, Assistant Professor of Architecture, and
Sh.Binod Kumar Singh, Assistant Professor of Structural Engincering
thereafier filed a detailed report on 10.3.2008 and came to the conclusion
that the building has not been constructcd as per the Building Bye—Laws
of Dcthi and the building does not have structural stability as per BIS
Code. 1t is further the casc of the petitioner that when the matter came for

consideration of the learned Single Judge on 10.7.2008 the lcarned Single

‘Judge without going into the merit of the casc and the documents, passcd

an order and disposed of the petition.  Being agericved and dissatisfied
with the impugned order and judgment dated 10.7.2008 passcd by the
Single Judge, the petitionérs filed an appeal, being 1.PA No.708/2009, in
the High C(.)urt inter alia praying for sctting asidc the impugned order and
judgment dated 10.7.2008 passed by the Single Judge. The LPA was
disposed of by an order dated 5.3.2009. While disposing of the LPA, the
Court referred the matter to the Nodal Steering Committee, which
consisted of specialized technical officers of the MCD, who were
competent and authorized to pass the order. It was further dirccled that the
said specialized technical officers would examin¢ and consider the
contentions in respect of the reports dated 26.7.2007 and 18.12.2008,
provisions of the Act, Bye Laws, evidence and matcrial l'CliCd:'LlpOD' by the
partics and thereafter pass an appr()pﬁatc order deciding whether the
property No.li-14/7, Vasanl Vihar would be dangerous and unsafe for
cceupation or requircs repairs, whether there was any unauthorized
construcﬁi.on in the property and whether the same can be compounded.

The order dated 5.3.2009 passed by the Division Bench reads as under:

ORDER
05.03.2009
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We do not sce any reason to interfere with the order under
appeal dated 10.7.2008 passed in Writ Petition (C) No. 5333-.
34/2006. Learned Single Judge has directed that the reports dated
26.7.2007 and 18.2.2008 will be - examined by the Chief
Commissioner, MCD and after hearing the partics appropriate order
will be passed. The reports submitted by the Architect and Chief
lingineer arc technical reports. These reports will have to be
examined by the authorities under the Delhi Municipal Corporation
Act, 1957, before the final order is passcd. Partics have right to
reply upon or contest the reports before the authorities and the {inal
order is to be passed by the authorities after recording their finding.
We do not think it will be appropriate for this court to assume the
role of a technical cxpert and interpret the two reports and
pass orders, which have to be passed by the authorities under the
Act.

the Chief Commissioner has passed an order dated 16.10.2008 but
this is an ex parte order which was passed without issuc of proper

2. {Learned counscl for the Appellant, however, points out that

notice to the Appellant. lcarned counsel for the Appeliant. has

produced before us copy of the notice fixing hearing before the
Chief lingineer and it is stated: that the notice itsell was posted
belatedly so as to prevent the Appellant from appearing. Learned
counscl for the Appellant, therefore, submitted there is non-
compliance of the order dated 10.7.2008.

3. Tearned counsel for the Respondent ? MCD submuts that the
order dated 16.10.2008 passed by the Chicf Commissioner ? VII,
MCD may be treated as cancelled and as he has already cxpressed
his opinion, thc matter may be refered to the Nodal Steering

" Committee constituted under Writ Petition (C)No. 4582/2003 titled

Kalyan Sanstha Social Welfare Org Vs. Union of India and
Ors. Iearned counsel for the Appellant and the private Respondents
have agreed to the said suggestion. It is stated that the Nodal
Steering Committee consists of specialized technical officers of
MCD and arc competent and authorized to pass orders.

4. Tn view of the above, the Appellant and the privat¢ Respondents
will be given an opportunity of hearing before the Nodal Steering
Commiticc, who will examine and consider their contentjons in
respect of the reports dated 26.7.2007 and 18.2.2008, provisions of
the Act, byc laws and evidence and material relied upon by the
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parties and thcreafter pass an appropriate - order deciding
whether the property no. 1-14/7, Vasant V ihar, New Dclhi is
dangerous and unsafe for occupation or requires rcpairs and
whether therc is any unauthorized construction in thc property,
whether the same can be compounded ete. The report of the Nodal
Steering Comumittee  will- be implemented by the Municipal
Corporation of Delhi. The Appellant and the Respondent will
appear before the Nodal Steering Committec on 20th April, 2009.
The time and venue of the meeting will be communicated to the
Appellant and the private Respondents through their counsel on or
- before 13th April, 2009,

5. The Nodal Stecring Committee will be entitled to have further
hearing but will pass an order within a period of two months from
the date of the fitst hearing on 20th April, 2009.

6. It is clarificd that this Court has not expressed any opinion on
merits of the case or the two reports dated 26.7.2007 and 18.2.2008.
These are aspects which will be examined by the Nodal Steering
Committee. The Appeal is accordingly disposed of.”

5. The Nodal Steering Committee finally after hearing both the partics on

23.6.2009 vide its letter dated 12.8.2009 informed the ]i)clit.ioneirs- of
having decided the matter. By the said letter the Commitice alse advised
MICD for taking action in conformity with the findings of the Commitice
arid also adviscd the petitioners Lo seek a legal remedy in this 1‘cga_rd.
Being aggrieved and dissatisﬁcd with the impugned decision dated
12.8.2009 passcd by the Nodal Steerihg Committee pursuant to the order
dated 5.3.2009 passed in I.PA No.708/2008, the présent writ petition has
been filed by the petitioners praying that the directions passed by the
Nodal Stecring Committee be set aside and further the MCD be directed

to demolish the property bearing no.li-14/7, Vasant Vihar, New Delhi.

. The Nodal Stecring Committee has prima facie giveu a categorical

{inding that there is no imminent danger to the building and it is safc for

occupancy. There arc not non-compoundable deviations, however, the -
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following rectifications are required:

(i)  Temple in front set back;

(i1) Partition in the basement; and

(iti)  Six dwclling anits againsf permissible of five dwelling units.
‘The submission of Mr.Amif 'Ch_addha, Senior Advocate, appearing on
behalf of the pc{iti(mcrs, and Mr.B.JI.. Wali, cbunsel for the petitioners, 18
that the MCD has failed to comply with the directions of thc Nodal.
Steering Commiltee, besides the Nodal Stecring Committec has not

considered the report of the Sri Ram Lab Authorities and further the MCD

has failed to consider that there is no sanctioned plan of the building in

question.

The submissions made by counsel for the petitioners are refuted- by
I\/h /\101& counsel for the MCD, as aiso by Mr. Bawa counsel [for
wspondcnts n0.3 and 4. Mr.Arora submits that there is no infirmity in nhc
order passed by the Nodal Steering Commitice and the Commitice passed
the said order after hearing the petitioners. It is further submitted by
Mr.Arora that the order passed by the Nodal Steering Comimitiee 18

perfectly lc,gal and in accordance with law. Mr.Arora also submits that the .

hndmg 01 the Nodal Stecung Committee arc yet to be 1mplcmcntui by

the MCD.
Mr.Bawa, lcarned counsel for respondents no.3 and 4, submits that the

present writ petition is without any merit. It is merely an arm twisting

tactics and the pur chasers arc being dragged into the litigation on account

of a private dispute between the petitioners and the builder. IL is also
submitted by Mr.Bawa that the praycrs madc in the carlicr writ petition is
practically the same and on this ground alonc the present writ petition 1s

liable to be dismissed.

10.1 have heard learned counsel for the partics and considered their rival
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| submlssmns LPA No.708/2008 was disposed of by a Division Bench by

Il

an ordcr dated 5.3.2009, which is has been extracted above. The Division
Bench had .noticed that the reports datcd 26.7.2007 and 18.2.2008 would
be cxamined by the Chicl Commissioncr, MCD, and thereafter an
appropriate order would be passed. The grievance of the petitioner that the
Chicl Commissioner had passed an c¢x parte order was also addressed by
the Division Bench by cancelling the order of the Chiel (ommlssmncr ‘
and relerring (he matter to the Nodal Steering Committec, which
suggestion was agreed to Dy all the partics. It was alsc directed that the

Noda) Steering Committee would give an opportunity of hearing to all the

partics and the Commiltee would examine and consider the reports dated

96.7.2008 and 18.2.2008. A dircction was also issucd to the MCD to
implement the report of the Nodal Steering Committee. Admittedly, the
report of the Nodal Steering Committee has not yet been implemented by
the MCD. The Nodal Screcning Comumittee has given detailed findings

based on documents and after hearing all the necessary partics. No cogent

reasons have been shown to rcject the teport of the Nodal Screening

Committee. 1t may however, be noticed that the MCI has failed to act on

the said report.

ILcarned counsel for the MCD has submitted that the report of the Nodal

Steering Committee will be considered and further the MCD will also
address the fears of the petitioners that the building is without any

sanctioned plan and the construction is unauthorized.

12.0n view of the stand taken by the partics, the present writ petition 18

disposed of with the following directions:
(i)  The MCD will consider the report of the Nodal Steering
Commitice as also the report of the inspection carried out by

Sri Ram Laboratory Authorities, if not alrcady considered,
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(i)

(iii)

L (iv)

2b
and thercalter appropriate action will be taken in accordance
with law; | . ' |
While considering the report of the Nodal Steering
Committee the MCI will also consider v'vhcthcr the building
in question has a sanctioned plan and whether there 1s any
unauthorized construction in the building or not;
The MCD will thereafier pass appropriate directions within
ten weeks from reeeipt of the order passed today.
Necdless Lo say in casc any of the partics is aggrieved by the
directions passod by the MCD it will bL open for them to

take rccourse to such remedies which may be available to

them in accordance with law.

13. The writ petition and. the application stand disposed of.

14.3A8TT to the parties.

/ _ g‘ W
{z.5.8ISTANI,

MIARCH 15,2013

msr
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