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IN THE HIGH COURT OF DELHI AT NEW DELHY
CS (OS) No. 1226 of 2009

Reserved on: July 11, 2013
Decision on: August 29, 2013

SURINDER KAUR . Plaintiff
Through: Mr. C.P. Vig, Advocate.

VEersus

GS.BAWA & ANR T m‘*“”x&zﬁ% ..... Defendants
!&g "”*T hrough MI: SandeepxP Aggarwal with
f %}:’ f\/[r Rajesh Pa’chaki?pN vocates in
g:' ,ﬁz’?

1129082013 ;
ot %“?ﬁé

, L
IA No. 10783 of 2009.( vaDefer%da’{nts W/O:VII Rule 11 CPC), and

IA No. 15152 of2012(byv-the Piaintiff unaer Order/VI Rule 17
) TN ip
CPC h wﬁ k%tmgaw “ w

1. The backgroundiftoq"tgesé? gpphcatlons 1s? that the aforementioned
3y B
suit CS (OS) No. 1226 of 2009%3 filed by Smt. Surinder Kaur as

Plaintiff against Mr. G.S. Bawa and Mr. Rajvinder Singh, son of Mr.

G.S. Bawa, Defendant Nos. 1 and 2 respectively, ‘seeking relief of
possession, declaration, permanent and mandatory injunction in
respect of the ground floor of the property at A-1, Vishal Enclave,
New Delhi (‘the suit property’).

2. It is stated in the plaint that, in terms of a compromise decree dated
CS(0S) No. 1226 of 2009 Page 10f19
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21" November 1974 passed in CS (OS) No. 165 of 1974, the entire
property at A-1, Vishal Enclave was owned by Mr. Jwala Singh and
his son Mr. Harminder Singh (the husband of the Plaintiff) in equal
shares. The case of the Plaintiff is that the said property is a two and a
half storey building on a plot of land measuring about 460 sq yds. M.
J§vala Singh died on 14™ June 1984 prior to which he left a Will dated
15™ November 1983 in favour of his grandson Mr. Navinder Singh,
the son of the Plaintiff. Consequently, it is claimed that Mr. Navinder
Singh and Mr. Harrmnder Sﬁme co-owners of the entire
property at A-1 Vlshal nclave and it rem’%afned hdivided.

3. The cage ofa»the Plalntlffflsythat“ /I Harmmder;; Singh “being of
G P

wi%" s
unsound 1n1nd and insane’ was not ) na position to look after control,

supervise;and manage his a falrs ﬁ ‘his share in the swt property. It

was being! managed and super\?lsed“by one Mr. Gurvinder Singh who
o 8 “ﬂf’f Vel P
used to cafly out Varlousiactl_;'tles&%ithe séidsproperty from time to
time and the property used to be occupied@b%someone or the other
either as a tenant, o %nsee w”%ﬁPlamﬂff states that she is
T M et i =
permanently statloned in the*Umted»ngdom (“UK”) and used to visit
India rarely. She further states that whenever she visited India, she
remained under the impression that the ground floor of the suit
property was occupied by tenants. According to her, Defendant No. 1
was only a tenant in the ground floor of the suit property. However, it
is stated in para 4 of the plaint that “recently the Plaintiff came to
know that the Defendant No. 1 has been representing as owner of

ground floor of the said property which was a complete shock to the
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Plaintiff who made extensive inquiries and it transpired that the
Defendant No. 1 had made and coerced the husband of the Plaintiff to
sell the ground floor of the property to the Defendant No. 1 and also
misrepresented several facts before husband of the Plaintiff and
accordingly, the Defendant No. 1 got a sale deed dated 17% May 2002
executed in his favour which has been shown as registered on 7" June
2002 and this was again a shock to the Plaintiff since there was no
legal necessity and requirement to sell the ground floor of the said
property to any one ﬁneﬁfmﬁ ~her other family members

are quite well oﬁﬁ@ﬁ% on ee@o%g;nce during the relevant

N

4. The Pl3intiff claims tha ’ 0 2of her Visitfgom the UK. she
contacted| Defendant No. ;Ei vgio confirmed the efecution and
registration of the sale d%@%irf%&%s?&favour in respect of the suit
property (itg the g@d hﬁéi%ﬁg&é%‘éﬁﬁ\ﬁg@h@nclave). He claimed
that the sui;%g%{%ghad%igwmﬁ%ﬁmihder Singh to him
for a sum of R&fﬁﬂmirgth@%ﬁ%ums&ances, the Plaintiff has
contended that “the séidM’ i 7:}: May 2002 and shown as
registered on 7™ June 2002 is absolutely illegal, no-nest, void ab initio

and not binding on the Plaintiff and is liable to be delivered up,

cancelled and set aside” on the grounds set out in the plaint.

5. One of the grounds on which the sale deed dated 17™ May 2002 is
sought to be set aside is that Mr. Harminder Singh, who is shown as

the seller, was not a person of sound mind and health since long and

CS(0S) No. 1226 of 2009 Page 3 of 19



22

“being insane was not in a position to understand and appreciate as to
what is good and what is bad so far as his interest in the property are
concerned and further being insane person was not competent to sell
any part of the property to the Defendant No. 1 or to anyone and
further said Mr. Harminder Singh was not competent to contract as
per provisions of law.” Another ground is that Mr. Harminder Singh
was not the sole owner of the suit property and there was no partition
of the suit property by metes and bounds. Since there was no consent
and permission of the. othéF cos ?Vimould not be sold. It is stated
that Defendant IN©. lf‘fj:mg a stranger toiﬁ?é famlly was not to be sold

any portion o/if ?ﬁiroperty“ Tle@;sale :deed Was‘iﬁt by~Section 22 of the

& A

Hindu Succes’sﬁ on Act apar;

Pomath
ronit
<

3 erStamp Act d the Reglstratlon
Act. It is further stated theis:& hesvale

of the suit properté, as reflected
in the sale deed, was grossb? magequate Defendant N¢. 2 had been
inducted 'by the Defendafit: No ﬁ(l iythe ground floor and was in

ey, “Ji{;t‘f}\?w B

negotiations, to ?eate%thlrd“pv; y-interests?in, t&i suit property. In the
circumstanc?g\thfe”ﬂ;reseE ?nt suit was ﬁled% /

NI Z
6. Summons in the suit and-nctice-i<tis a application were directed to
be issued to the Defendants on 10® July 2009. On 22™ August 2009,
Defendant No. 1 filed I.A. No. 10783 of 2009 under Order VII Rule

11 CPC. Two grounds were urged in this application seeking rejection

of the plaint. One was that the suit was not properly valued for the
purposes of court fees and jurisdiction. On 9™ November 2010, the
issue of valuation of the suit for the purposes of Court fees and

jurisdiction was taken up for consideration by the Court. It was
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concluded that the value of the suit property should not be less than
Rs. 3 crores. The Plaintiff was granted four weeks’ time to pay the
deficit court fees. An appeal against the said order dated 9" November
2010, being FAO (OS) No. 709 of 2010, was filed by the Plaintiff.
Mr. Harminder Singh was shown as ‘represented through Appellant
No. 1 as his next friend’. The said appeal was dismissed as being
without merit by the Division Bench on 21* December 2010. The

differential court fees has since been deposited by the Plaintiff.
T .

7 A f P
7. The second grdund“on.which Defendant No 1"sgeks rejection of the

plaint is thatsthe Sl%lt is not: mal‘ﬁtalnab €,as sucl%\mc&“Plalntlff No. 1

jle the present stijt on behalf of

is neither ¢omipetent nor al‘lgdxoﬁiﬁed o7
, P

a‘i. v flt_ ;

t
Plaintiff éNo 2.” The abo co ention is based on the memo of

parties iy the suit which sho ! E § Plaintiffs, i.e., Mrs. Surinder

Kaur, Plaintiff No. 1 and WMz¥, t der Singh as Plaintiff No. 2. The

opening page of th‘g? alrslth \;g?éd »‘th >C¢?§rtv however shows only

Mrs. Surindei Ka(gﬁ’as thélPlntlff t%h§§*been rightly pointed
%&M

out in para 10 of the apgﬁ?é”tlon,aby:v@?f%}adantﬂ’No 1 that “nowhere in
the entire plaint it has be:;?mz;hmuff No. 1 was filing the
suit as next friend of Plaintiff No. 2” It is further stated that no
document has been described in the application which would show the
alleged insanity or incapacity of Plaintiff No. 2 to file the suit. There
is no averment that the Plaintiff has no interest adverse to that of
Plaintiff No. 2. It is stated that the Plaintiff No. 1 could not have even
otherwise filed the suit in her personal capacity as admittedly she has

no right, title or interest in the suit property.
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8. Thirdly, it is submitted that the suit was filed on 30" May 2009,
over seven years after the execution of the sale deed dated 17™ May
2002, and therefore, was barred by limitation. In para 14 of the
application it is stated that a copy of the plaint as served on the
Defendants showed only one Plaintiff in the plaint and it was only
subsequently when the matter was taken back under objections that
“Plaintiff No. 2 was added and a changed memo of parties was filed.”
It is further averred that “a bare perusal of the changed plaint also
reveals that no allegatlons Whamhat»there are two Plaintiffs or

that Plaintiff No‘fﬁs{gpresented by Plamtlfff A perusal of the

verification also‘i?r}eveals Mﬁ"a *‘fhea ame is o“ﬁ%l xkgsbehalf of one

%

®n" Ind in particular inireply to the
&Xﬁ,

avermentsito para 10, it 1231sstat (igayﬂ &:Plaintiff that “injthe title of the

t ihese/J:Z%thave ,been mentioned

suit and in%the su ’f)%%mgea‘fﬁd avits

s
that the Plamtlff 99;2\13 being representedkb%ﬁ)lamtlff No. 1 as his
W
next friend and Plalntlt}’ﬁ’o”?lihas’m“ﬁlterest» ‘adverse to that of the
W
Plaintiff No. 2.” While it iS*Hetdetiied that no document as regards
the alleged insanity and unsoundness of mind of Plaintiff No. 2 has
been described in the plaint, it is contended that “the Plaintiffs have

ample proof” in that regard.

10. In reply to para 14 it is not denied that the plaint as served on the

Defendants did not show that there were two Plaintiffs. However, it is

denied that the Plaintiff subsequently added a party. It is stated that
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“sending of advance copy of plaint was not a requirement, but was
sent as an intimation to the Defendants and thereafter the suit was
filed after vacation after making necessary changes and the objection

so raised 1s untenable and misconceived.”

11. ILA. No. 10783 of 2009 was dismissed by the learned Single Judge

of the court by an order dated 8™ February 2012. It was held that the

question of limitation was a mixed question of fact and law and could

be decided only after th&*tFial conflu%“‘]}{g other point was argued.

Aggrieved by the"sajid g"(;Jder Defendant{ﬁOA % led FAO (OS) No.
W e TR e

112 of 2012¢By¥an orderidd 6‘85}*2% ay 201\*2%h

£ Ly GRS ety

allowed. The felevant portioniy ﬁ:féi 210 order read\éas under:

Ante AN AN O
« LeaX P Nt
Infthe Course of hedring Some peculiar facts havg come

\s%aid appeal was

3P

to motice. The plaint aggs%émaflly filed, appears to, be on
behalf of sole P1a1nt1ff Mns Surinder Kaur w1fe§of Sh.
Harminder Singh. {It{w ’H%%uted that Mrs. Surmder
Kaurghas ngﬁlghts“ RN the ‘{S{llt ?g erty, nory can she
ey P 8
claim any such rlghts On the ﬁrstﬁpage;oﬁfthe suit in the
cause tltle:;;tp\efg 1si§1nsert10n* ands an(‘;?dgf and the word
“s” has been" addedxto .the Pl Bla1nt1ff ~Similarly, in para 4
the word Plalntm iccesdad. by “No.1” at the end,
while the remaining averments throughout the plaint are
made as if they pertain to a sole plaintiff. This is also
apparent from certain averments in the plaint which
purportedly pertain to Plaintiff no.2 when in fact they are
couched in a manner which allude to relationship
between Plaintiff No.1 and Plaintiff No.2 for example
the expression “husband of the Plaintiff” has been used
in more than one place. In the cause of action, i.e, para 7
once again the alphabet “s” has been added after the
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word “Plaintiff”. The similarly, at the end of the plaint, it
is signed only by Smt. Surinder Kaur i.e., Plaintiff No.1.
Even the verification of the plaint is by a sole plaintiff.
The affidavit filed in support of the plaint is sworn only
by Mrs. Surinder Kaur which adverts to the fact that the
deponent has no interest “adverse to defendant No.2”.

It is thus apparent that the suit was originally sought to
be filed only by Smt. Surinder Kaur. Subsequently,
insertions have been made toinclude her husband as
plaintiff No.2, though the recital in the plaintis to the
MW

contrary. The MEMo ﬁwpartles however incorporates
both the P alntlffs 1. e§ Plalntlff{Ng%l and‘*’Plalntlff No.2.
In our éohgigefeéd ViewESuch: k%,gefecﬁjiféiplamt ought to
have; bee&rejecteéf

apst efth%s‘fhold as itvdidl nd call for
an 1nvof%d adJudmatlo%’on?thJ?pomt fof'{"fhe court to

EREBRERI

c01§1e to the said con&um n. Ll

Learned counsel for } h Respondent faced with the

afo%esmd position states;;tgha%h‘%would like to {élove an

application to~ seekga ehdm nt of the plamt to bring the

plaintiin COI};'OI'ImtyMWLﬂI‘ﬁl 3&{7 /‘&{have “putsto learned

counsel*thif afnert«best friend of-a per}‘dnfv‘vho is alleged
a?_‘w ‘h

to bea pelson’**o nsound mijids bafiot?be added as a

Plaintiff i in h1s/her\ownwr1g}lgj;""§¢w

There is also another aspect of the matter, that is, the
question of limitation, which would also have to be
examined on the basis of the averments made in the
plaint. The facts set out in the plaint have to be read as a
whole and not just the averment vis-a-vis the cause of
action. To come to a conclusion that, the plaint is barred
by time the issue of limitation would also have to be
considered keeping this in mind without taking recourse
to the impugned order. We make it clear that if
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the proposed amendment of plaint is at all allowed,
and the learned single Judge is still of the view that
the determination of the issue of limitation would
require evidence, it would still be open to the
Learned Single Judge to cast a preliminary issue on
the question of limitation. Naturally being a
preliminary issue it would then have to decide the same
in the first instance. This alternative course would be
adopted by the learned single Judge if he does not find
that ex facie the plaint is liable to be rejected on various
grounds 1nclud1ng§§the«—plea“f-*o&hrn1tat10n taken in the
apphcatlon ﬁled { Q}hRule@ CPGyof the Code of
Civil Procedmew “The appeal 1s acgg;dmgly allowed.
Impugfied rder is seta31d lja' 1g partles to bear costs.”

'\& : ’i‘ 4 ?emphas&,sqpphed)

z‘?k%{i{

ok-p £37 consideration IA No. 15151 of

2012 filed by the Plaintiff fu?rﬁ‘%g Qrder XXXII Rules 1, g and 15 CPC

3 Nl mz%
Janua 2013%1n)the»sa1da hcatlo ollowin \ordel was passed:
ry ,@ pp WJ g v p

“LA. Not i ofmZOIZWf;# e

This is an appl~1o‘3t1011~.ﬁled gyﬂtge,eRlalntlff no. 1, who
happens to be the wife<6f“thé Plaintiff no. 2 for her
appointment as next friend of her husband, who is being

claimed by her to be a person of unsound mind.

The Defendant in his reply has opposed this application
inter alia on the ground that Plaintiff No. 2 is not a

person of unsound mind as is being claimed by the
Plaintiff No. 1.

During the course of hearing of this application learned

é‘;ggtk‘g TeXt; f?l}end,,of Plamtlff No.2. On 10"
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counsel for the Plaintiffs submitted that though Plaintiff
No. 2 is settled in UK. but he would appear in Court so
that this Court itself can adjudge whether he is a person
of unsound mind or not without holding any formal
enquiry and if at that stage this Court would consider
it necessary to hold an enquiry that can also be done
then. Let the Plaintiff no. 2 appear or be produced in
Court on 4th April, 2013.

I.A. Nos. 8546/2009, 15150/2012 and 15152-53/2012
All these apphcat1ons shall=betaken up for consideration

after the drs osalvof I A, yo 15151/2019N
é\ o %
13. Subsequeritly, on 4 APELD0;
“PlAintiff no2 h
pr§duced by his w1fe.:i

3he followmg‘orderxwas passed:

T otffﬂ"'appeared nor has he been

ERae

is p,resence was directed since his

Wlfe is claiming that; héfi i$ 2person of unsound mind and
3820

for xthat reason, s ;"h ‘d.i%o?g;lt. her appomtmen% as his

Counsel fo th”e” pl%mtlff"submns that plamtlff no.2 could
not be broughtxto India SlncethS”Wer/plalntlff no.l has
recently undergone E‘b”r”ﬁé'rcﬁ’cermﬁlon in UK. and she only
could bring her husband and there is nobody else to bring

him to India.

Counsel for defendant no.l submits that plaintiffs are
simply delaying the matter and even though there is no
interim injunction operating against the defendants in the
matter, but still plaintiff’s sonis creating all kind of
problems in the peaceful enjoyment of the suit property
of defendants.
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Mr. Navindra Singh, son of the plaintiff, is present in
Court and he refutes the allegations and assures that he
shall not be creating any hindrances in the peaceful
enjoyment of the premises in question by the defendants.
Let plaintiff no.2 now appear in Court or be produced
either by plaintiff no.1 or their son on 22nd April, 2013.

Counsel for the plaintiff has submitted that in case on the
next date, plaintiff no.2 is not produced, then this Court
may pass any appropriate orders in the present

application. W

Renotify; Gﬂanan*Aprll 2013.”

ui

along with the Pla1nt1ff o -‘ ey

was passed: :22 1Y

“IAL No.15151/2015" (ﬁ’fidemomer XXXII Rules 1, 4
and S&CP%)& 3 N,
Today, erHa%?mder*Smgg; ho 1Ss~stated by his wife
to be a man of*unsoundrlmndﬂhaswbeen brought to the
Court. However, before consideration of the present
application, which has been filed for appointment of
guardian of the said Mr. Harminder Singh, it
transpired that in fact in the entire plaint there is no
reference of Mr. Harminder Singh as plaintiff No.2. The
plaint shows that the only plaintiff was Smt. Surinder
Kaur and she alone had signed the plaint also. The
plaint was filed in the year 200 9 and there was no
averment in the plaint nor any application for
appointment of guardian of the said Mr.
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Harminder Singh had been filed along with the plaint.
During the pendency of the suit, the defendant No.1 had
filed an application under Order VII Rule 11 CPC, which
however claimed to be rejected. Against the rejection
order, the defendant No.l filed an appeal before the
Division Bench. The Division Bench while disposing
of the appeal had also observed that a perusal of the
entire plaint showed that it was the plaint of only one
plaintiff, though in the memo of parties Mr. Harminder
Singh had been shown as the plaintiff No.2. It was also
observed that in para-Ne#4<of:the;plaint, ‘No.1’ had been
. NN e

inserted ag%}/n‘ét thm"%%dé ‘g}j;ngff”%at one place.
Howeverf it eﬁ:;'pea’rs that before “fﬁe /Division Bench a

N WA Y

copy ,0f ighg_t plamﬁ"wg%.;@ g,_gl"*l?g the ¥§%fe dant No.l
whigh ;li? had *feceivedFimndswhich of. coi,;%rse the
plaintiff No.1 had beentmentioned in para “No.4\ at one
place, as admitted 'i,y tfle%couﬁsel for defendant, No.1.
However, in the origi‘ﬁ;%l%pléi‘n . there is no such insertion
in gépara No.4. B@fb?‘;g; 5}11& ivision Bench, it had
been S\ubmlttefh“?sgqg&%ﬁ%ﬁ]@f}‘f&ﬁ%}%}mmlff that an
amendment capplicationzwould”b movgg to

i, 4

laint ityConformity, with law. .Tﬁou"%",’, ong’amendment
pam X\Z”’ty - o %*i»ﬁf'- - '
application stand?@@lg@%g‘l b&pglﬁ‘fof&;l%gfp aintiff but by
way of that amendment=applicatiori*the plaintiff claims
impleadment of Mr. Navinder Singh, son of Smit.
Surinder Kaur and Mr. Harminder Singh as a co-plaintiff
and for deleting the name of defendant No.2? Mr.
Rajvinder Singh. That application is yet to be disposed

of.

In view of the aforesaid situation, I am of the view that at

this stage, there is no need of entering into any sort of

inquiry to find out as to whether Mr. Harminder Singh is

a person of unsound mind or not, since he is not even a
CS(0S) No. 1226 of 2009 Page 12 of 19
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plaintiff in this suit nor his wife Smt. Surinder Kaur had
filed the present suit on his behalf as his guardian. She
had sought a declaration that sale deed in respect of suit
property, which the defendant No.l was having and
purporting to have been executed by Mr. Harminder
Singh, is a nullity because of the fact that Mr.
Harminder Singh at the time of the execution of the sale
deed was a man of unsound mind. This claim of Smt.
Surinder Kaur is refused by defendant No.1 and, at an
appropriate stage, final decision shall be taken in that
regard.

m oy : _.xv }
CS(OS)‘No 1226/2009. $k
i %w sought time to} move
angther amendment gppl cat10{1 also to cure thq? above

Eed deficiencies in: ghe,g plaIntyxAs far as that agpect is

concerned noﬁperm1ssgc;)n§ofethe Gourtsig required for that
RN S SR

purpose. éf anyﬁz,such< application 1856 YEILLOW 1 moved, the

same shall‘ be{dealt\wrch in accordano%‘*wﬂhﬂaw as and

when it is ﬁle%m mﬁa{ﬁ

IA No.10783/2009

This application, which the defendant No.1 had filed
earlier under Order VII Rule 11 CPC and as noticed
already was dismissed by this Court, is to be heard again
since the earlier order of dismissal of the same has been
reversed by the Division Bench in appeal, referred to
earlier.

List this application for hearing on 11th July, 2013.

CS(0S) No. 1226 of 2009 Page 13 of 19




Other pending applications if any shall also be taken up
again on that date.”

15. Submissions of learned counsel for the parties have been heard on
the following applications:

(1) IA No. 10783 of 2009 (by Defendants under Order VII Rule 11
CPC)

(ii) IA No. 15150 0f 2012 [by Mr. Navinder Singh under Order I Rule
10 CPC seeking impleadment as Plaintiff 1 (a)]
aarsemer s T
= AaRT w%
(iii) IA No. 15152 oqu} (by th Plaglff @@rder VIRule 17

CPC seeking/to am Q"‘énd t% t HEe, é‘% .
e~' % b

(iv) IA No. 11? 5153 of 2012~ bysthe %agiéltlff under Ofder T, Rule 10

CPC for deletion of Defendan NoO-2xfrom the array of parties)

A

16. The cause title on the opem%%page of the plaint as griginally filed

I"

shows only<{Mrs. ,%;s' der‘“Kau%as Al zémufff Tgoughout the plaint the
word “Plaintiff] o’é%urs“‘qn the smgular "»M;ﬁarmlnder Singh is

)5 4(i1);: 4”"(111) (v), 4 (vi), 4 (vii), 4
(ix), by his name and not by the“”des1gnat10n ‘Plaintiff No. 2’. Para 5

referred to, i.e., in parms;j} 4(1°

refers to the Plaintiff in the singular. Below the prayer clause the
signature is only by the Plaintiff in the singular. The affidavit in
support of the plaint is by Mrs. Surinder Kaur and she declares on
oath that “the Plaintiff has filed a suit for possession and declaration
etc. and that “the deponent has no interest adverse to that of
Defendant No. 2.” (emphasis supplied) The last mentioned words in

italics have been added by ink and Mr. Vig, learned counsel for the
CS(0S) No. 1226 of 2009 Page 14 of 19
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Plaintiff was candid to admit that he had added the said words by his
own hand. There are no initials of the Plaintiff on the margin of this
hand written addition. Therefore, in the entire plaint as available in
the record of the Court the reference is only to one Plaintiff. The
index page bearing the caveat report of the Registry also shows Mrs.
Surinder Kaur as the sole Plaintiff. It is ohly in the memo of parties
page, which does not bear any endorsement of any Court official, that
the cause title shows two Plaintiffs, Mrs. Surinder Kaur as Plaintiff
No. 1 and Mr. H;rgyﬂnder Sl%iﬁtii&\ No. 2 and described as
‘represented through® Ialn f}‘i{ilo 1 as%next fr1end” and shown as
having “no 1ntere?ff adver!ég"&ﬁ ,ﬁ@t of, the Plamtlff‘xNo 2.” It does
appear that thewaforemerﬁm%% it emo of partles page was replaced

17. The P%mtlff filed an an{l_dntded‘memo of parties on 31% May 2012

Nive!
along with¥IA No? 1»’5‘1:»52@»:01\2*? % c}er)/(i)??d\e%l Réile 17 CPC. In

para 2 of this appff:atloi }1:545 sought tg,bé exp?émed as under:

“. Tt?a;:%’)t is clear‘%ﬁ*onutﬁ“é;*pleil}l,tﬁ*and memo of
parties, there arextwo-Plaintiffs*Nos. 1 and 2 which
should have been mentioned as Plaintiff No. 1 and 2
at several places of the plaint but due to oversight and
inadvertence, only Plaintiff has been mentioned
which need correction at all places in the plaint.”

18. The above submission is virtually an admission that the paint
refers to only one Plaintiff throughout. It is to overcome the above

difficulty that the Plaintiff has filed IA No. 15152 of 2012 under
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Order 6 Rule 17 CPC seeking amendment to the plaint. The Court has
for the purposes of the application under Order VII Rule 11 CPC, in
light of the observations of the DB in its order dated 2" May 2012,
perused not only the plaint as originally filed but even the plaint with
the proposed amendments as prayed for by the Plaintiff.

19. But even the amended plaint does no better than to substitute the
word Plaintiff with the word “Plaintiff No.1.” Though the plaint
makes a reference to th‘é{m?ﬁﬁffmo 1 “recently” came to
know about thefgdlei’ dee% datedk lﬁJMa}g 2002 executed by the

- 7
husband of Plaiﬁt?iff No.,l‘ gt ayour%‘oif Defendant ‘No.1, it does not

2.

give any datif*ﬁ such knowledge.. Als?o the amendfg plaint makes no
referencefto the date frorgﬁ' HichiPlaintiff No.2 becamg a person of
unsound ‘mind. It makes no l;efErence to any documents;in support of
such claim. The claim 1n\:zpara 4%(V11) of the plaint as well as the

S
amended Eklaunt{;that“ Mrﬁl I—]ﬁa{{nmngeé&%mgh was all alone in the
A @Zs»

property in quest1o’¢’nf1nvlnd1a when Defen ‘1 “prevailed upon

him” to execute the: sale,d“”a hisifavou Iio;u:rE ffgaears wholly improbable
“ﬁ:rz;:&%

if indeed M. Harmmder Sifigh=was=as is claimed by the Plaintiff, a

person of unsound mind at that point in time.

20. Much prior to the filing of the amended plaint by the Plaintiff on
31% May 2012, Defendant No.1 filed his written statement on 22
August 2009. Defendant No.1 on that very date filed an entire set of
documents. Interestingly, along with the original plaint, the Plaintiff

filed only the copy of the application and the decree sheet dated 21"
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November 1974 in Suit No. 165 of 1974 in this Court which
purportedly was a 'compromise decree to the effect that Mr.
Harminder Singh and his father had equal shares in the property at
Plot No.1, Sector B&C, Najafgarh Road, New Delhi. The Defendant
No.1 on the other hand has filed the copy of the perpetual lease deed
dated 27" January 1971 executed by the Municipal Corporation of
Delhi (MCD) in favour of Mr. Harminder Singh in respect of Plot
No.1, Sector B&C, Najafgarh Road; copy of the conveyance deed
dated 15™ Novembe ﬁ1999mbyw MCD in favour of Mr.

oW O e

Harminder S1ngh 1n§respect of the entlre prope at A-1, Vishal

atee th May"%ZOOZ*executed by Mr.

Harminders Smgh n faVE)ur 7! 0~ee
g‘ ‘?x., f ‘g“:’% 142743

%‘ndant No. lr*i‘m tespect of the
ground floor of A-1 Vishal Enclﬁve, ‘mutation dated 21;%]uly 2009 by

the MCD in favour of Defeinda}{lt {LO 1; property taxgreceipts and
electrlclté‘ bills in favoury ofc*Befendant No.1. The orlglnals of these

documentsiwere filed: b&%%anti%ﬁ@% 201 L;’
N

21. Therefore, even,; bef%’f’éfrﬁlglg ’”f;g ended plaint, the Plaintiff
knew that there was a leaserdeedffollowed by a conveyance deed
executed by the MCD in favour of her husband which showed him to
be the absolute owner, thus belying her claim that the property was
ancestral in which Plaintiff 1 (a) and Plaintiff No.2 had equal shares.
Yet, even in the amended plaint no relief in respect of these
doéuments is claimed. It is improbable that Plaintiff was not aware of

the said documents. A copy of the purported will dated 15™ November
1983 (and not the original) of late Mr. Jwala Singh the father of Mr.
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Harminder Singh was filed by the Plaintiff for the first time only on
18™ March 2010 and this was after the written statement was filed by
Defendant No.l. The three medical certificates dated 18" August
2000, 20™ November 2001 and 17™ November 2010 which
purportedly speak of the mental unsoundness of Plaintiff No.2 were
filed for the first time only on 14™ March 2011. They have not been
referred to as such in either the original plaint, or in the replication or
even in the application filed under Order XXXII Rules 4 and 15 CPC
(which as noted before;was d1m By the.Court on 26™ April 2013

£33, £ s
as premature). Even o erw1se for the™ 1e’§sons dlsgussed in this order,

o
the Court neé{‘d(fxot go intd th cfi‘iz%stlon Whetﬁfe‘f‘;Plamtlff No.2 is of

ps

iy

unsound mmd%and requnes slodhavera next frlend appointed to

;23

represent/him. "Plaintiff Nol.»m event even on he1 own showing,

cannot lay any claim to the sdlt%property as such.
A
22. A ds Plaiftitil} ;;th i t the 1 d
S rega%‘ s Plainti: @)t a) ere are no}tg}en%‘.n s qua the lease an

conveyance 35eedﬁxe§uéei by the %Dﬁn fAVOur Of his father which

negate the claim of\Plalnt;ff&l{;,(a);lt-ha@heﬁsi,a co-owner of the suit
RN A Mmﬂ

property. In effect, there iSd cause=of action as regards Plaintiff No.1

(2).

23. The necessary averments, even in the amended plaint, that would
enable the Court to appreciate whether the suit is even prima facie
within limitation are vague and unsatisfactory. In effect, the
amendments sought do not enable the Plaintiff to overcome many of

the glaring defects pointed out in the written statement filed by
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Defendant No.1. Considering that there is a rebuttable presumption of
genuineness as régards registered conveyance deeds, the burden on
the Plaintiff to make out a case for declaring the registered sale deed
dated 17" May 2002 in favour of Defendant No.l is null and void,
and that too seven years later, is considerable. A reading of the plaint,
even in its amended version, along with the documents placed on
record by the .Plaint"iff does not persuade the Court to hold that it

discloses a cause of aotion to entertain the reliefs prayed for.

-H B
3 s ks "

24. For the’af rementlone“.
(1) IANoflS 0 0of 2012 by;MrziNa

()]

A7

—t

10 CPC seekmg 1mpleadme ’E @ﬁlff 1 (a) is dismissed,
i Jg f‘é% }
,z."mﬁ% ﬁ 34 i)\ g }&
(i) IA N 1515250132012 by;; the R}ai tlfﬁunder Ordler VI Rule 17
CPC seekin o(f é‘nd g aint is 1ssed%§%}
’ \W ‘Eﬁ?@/ |
e

(iii) TA No. 10783 of 2009 filed-by"Deéfendants under Order VII Rule
11 CPC is allowed and the plaint is rejected. The suit CS (OS) No.
1226 of 2009 is dismissed. IA No. 15153 of 2012 does not survive
and is disposed of as such.

S. MURALIDHAR, J.
AUGUST 29, 2013
rk
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