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" THE HIGH COURT OF DELHE AT NEW DELHI

Wi Judgment delivered on: 30102013

' OMP 101852013

UNION OF INDIA & ANR. e PEITTIONERS
Vi

WS V.S SETHEA AN OO, LGRESPONDENT

ADVOL ATES WHO APPEARED TN THIS CASE:

Ior the Petitioners: Mr. Ruchir Mishra and Ms Shipra Shukla,
.""'l.d'l."'\_-'\-.-calll..':-

Ior the Respondent:

{'[}Hﬁ.m Ho )
HON'BLE MR JUSTICH RAJIV SHAKDHER

RAJY SHAKDHER,

PA No 172013 (Exemption)]
Allonaed subject 1o jusl EXCCPLIONS.

COME 10852013 and LA No 174747201 (condonation of delay m filing the

petition ). LA No. 1"1!-: 213 w:-ndmuuc:-n of delay in re-filing the penbion)
anel 1A Mo, l'.'”i.-ﬁ 2013 (s1av)

1. Lhere is 4 delaved bul a sustained challenge o the award dated
UTA3.2013, passed by a sele arhitrator. There 15 a delay of 26 days, i he
Gt instance, that is, in the initial institution of the petition under Section
4 of the Arbitration and Conciliagtion Act. 1996 (in short the Act). lesilowved

b a delay of 81 days, in re-Tiling the petition.
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|1 In both applications. the pelilioncrs have been hlissfully vague i 50
far us explanation for the defay o concerncd. The initial delay is sought lo
he explained by murely adverting 10 lhe fact that afler the receipt of the
award on 12032013, steps were laken (o nomination of counsel and
approval of the drall of the petition, withoul adverting w dates with regard
to each of the events. referred 1o in the application. [t is further averred thal
upon completion of the preliminaries. the nominated counsel Nled a petition

under Section 34 of the Act on 06.07.2013,

1.7 In so far as the deldy in re-filing 15 concerned. he averments dre
equullv bald; lacking in muterial particulars, There are general averments
made that the petition was returned 1o the counsel on account ol ebjections
pointed by the Registry ol this court. [his involved taking corrective sIEps.
and sinee, the petitioners are Government departments, the administralive
Farmulitics and approvals reguired, delay in removal of uhjections,  There 15
o relerence as 0 how the file was muved and, what approvals had to be
sought and, by whom, The application seems Lo have been drafled in a
nechanical mamner as il the delay occasioned, would be comduoned for the
askang, This is despite the fact that tweo scparate Division lenches of this
court hive passed judgments laying cmiphasis on e [act that explanation
siven Tor delay in re-filing has 1o be examined closely keeping in mind the
purpose and the intent of the legislature in providing a definitive lime frame
lor institugion of a petition under Seetion 34 of the Act, (sec judgment dated
TL2010 pussed in FAOOS) 6632009 in the case of The Execufive
Lngineer (Irrigation and Flood Control) Vs, Shree Ram Constraction Co.,
and judement dated 110720172 passed in FADOS) 2952012 in the case of

Dethi Transeo Lid and Anv. Vs, Hyfhro Engineers Per. Lid ). Periinently.
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the Special Leave P'eltion fled in the case ol Shree Ram Consfruction €o..

wis dismissed.

|3 Keeping the cxplanation set oul in captioned applivations  in miing.
thepe is no case made out by the peliioners tor condonatinn of delay both
e anitial instiudion of the petition as well as in recfiling of the petition.
Ihe corsequences of this loeicully would be that the main petilion wiuld
e bave 1o be dismissed, Simee (e counsel o ihe pelivencrs, My, Ruchir
Mishr has alse, vehemently, argued the merils of the case. | have decided

w examine the same as well,

i s

In arder o appreciate the challenge Juid Lo the award on merits, the

intowing broad [acts need 10 be noticed

1 petvoner nocd Noated @ woder for provuring 73,385 litres of NIV
Mineral  Lurpenting (il (in shorl M), This tender was opened omn
1005 3006, The respundent filed its bid which contained the Tollowing
commercial terms -

= Price ; 8079 per Litre

Factae Pty @ Ml

Sales Tax : Nil against form *D7.
37 [ts mot in dispuic thal the respondent’s yuole vwas considered as 1-1
i account of the fact il chose w absarh Centeal Sules Tac g Cs 1. The ather
competing contender, one M, Pushker Paint Lodustries, had quoted a hasic
price of Rs. 767 per liore. The price guuted by Mis. FPushier Pamt Industries
didd not inchide CS1 and other taxes and charges,  In other words,  MUs,
Pushker Paint Industries. had indicawed that ot will recover ovel and above

the price guuoted. inter alia, other taxes and charpes, which included

Fxeise
Puty, State Development Tax, and Centeal Tax ub the rate of 4% agandt

form 17 Decidediv, upon g comparative analvsis heing made, the
AR 108 AT e
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nctitioners came tor the conclusion that the rate eltered by the responden
s, i elMect. lower Lhan that, which was affered by M, Pushker Painl

Indusiries.

13 Accordingly, the petitioners entered o a coniract dated 07 08 200,
wilh the respondent, for supply of F3.383 litres of MO, This quantity was,
however. increased by another 8839 litres by an order placed by the

putitioners, on 12,09.2006.

24 Undisputedly, as per the erms uf the contract, supplies were required
1 be completed by 11082007, “There s nov dispute also with regard 1o the
Gt thal the respondent was  sourcing  its supply. off MIEG [rom
Vishukhapatoam, in Andhra Pradesh, to Toor (4] different consignees loeated
i four (4) different Jocutions e per instructions of the petitioners,
Accordingly, the pelilioners were reguired to deliver 7200 lilres of MO o
(313 Talegaom Dabhade: 12000 litres ol MY Lo FON Clo 36 APO; 0383
litres of MTO o OD Allababad; and 48000 litres of MTO o 2713 ABLL

Suranusasi Jalandhar,

35 Vedinenthy. what is noticed by the Jeamed arbirator, 2 Fact which s

nat disputed before me. 15 thatl, with effect Trom U1 042005, Valve Added
ae (VAT was intreduced in the state of Andhra Pradesh, in place of,
andhra Pradesh General Sales Tax. As per the prevailing regime, at that
point in tme, VAT was leviable in Andhra Pradesh at the rate o 12.5% in

respect nf, sale of goods effected within that state,

a0 Tuis also a finding of the learned arhitearor that hetween 01042005
andd 0708 2006 when, the parties herein entered oo o confract, the assesses
was lahle 1o pay CST al the rate ol 4% provided torm [F was submatte

with it.  Therefore, the et that in the state ol Andhra Pradesh. the

Dbt § 10R%/ 2071
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= ; i . . L= ;
prevailing rate of sales tax was 17.5%, had ne relevance in so far as e

s

respendent was concerned.

5 71

7 Admitiedly, with the coming it Lorce of the Taxation Daw
Amendment Act, 2007, the Central Government wirh elTeet from 01.04. 2007
withdrew the [acility of supplying form 1 gui wrerstale sale made 1o
Crovernment departments. As noted by the learned arbitrator, it 15 becausy
al this circumstance that the petitioners were uniahle o provide form L 10
lhe respondent herein against sales made 1o it. The learned arbitrator also
returned a finding ol Thet, which is also not disputed before me, thal. with
ciTect rom 01.04.2007, C51 on interstate sales in resped of gouds in issue
e T supplicd to the petitioners was lixed al the same rate .., the rale
al which ¥A 1 was leviable qua sales made within the state, in Lhis case,
Andhra Pradesh.  Theretore. in efliect, with effect from DL4.2007, the
respondent was called upon Lo bear the burden ol UST at the inercased rate
of 1255

-

5. it is o the backpround of Lhe aforesaid cireumstances thal. the
respondent sought extension of the delivery period, so that the provision in
the contract, which stipulated that the respondent would recover “mif” C51
wpainst form 13, was suitably amended 1o read that CST would be charged wt
the rate of %.3%: which was the difference between the inereased rate i,

: : 1 ] E ald « e 11 1
absorh i.c. 4% . In this behalfl the petitioners entered into correspondience

with the respondent.

o
.1 In response 1o the correspondenee on the issue. the petitioners vide

better dated 20.09.2007 extended the debivery perod  Trome 31082007 w

-

AL L2007 albent with a right o impese liguidated damages,
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3 Admitedly, deliveries were ctlccted by the respondent Lo the

designated consignees of the petitieners. by 16102007,

4.1 Lhe peritioners, however. vide letter dated 13032008 while
reonlarizing the delivery period imposed liquidated damages in the suni ol
Ry %4417~ As is obvious. the regularization ol the delivery period was

carried oul alter a delay of nearly one year and five renrhs,

42 11 appedrs that in the inlerregnum, the petitioners had intlially issued
b letters dated 22102008 and 10, 122008, whereby the rate of CS51 wus
amended 10 12.5% even though the respondent had soueht a correction 1o
eflecl the dilterence between the hurden ol lux, which it had agreed 1o
ahsorh and the additional hurden which was imposed post 01042007 g

43 The petitioners nstead ol cofrecting the crrot in & niarmer 50 that i
cellected the differential tax hurden, which the respondent had Lo bear,
ened @ letler dated 26.08.2009, canceliing the amendments soughl Lo be
eroduced 10 the contrael oblaining between the parties vide their earlier

letters dated 27, 1002008 and 10,1 22008,

4.4 It appears that the petitieners alsoe cncashed the hank  guarantee
furnished by the respondent lowards  sceurilty  deposit walued  at
s 402 4865 on the ground that it had been paid sums in excess of whal

weus due 10 L

4.5 Being aperieved, the respondent issued legal notices dated 23 03 20H |
and DA.0%. 2011, 1o the petitioners. Ultmately. upen the matter being carred

toy this courd, o sobe arbitrator was appointed pursuant to order dated

07032012
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Y, [t is in the background ol these fucls thal Mro Mishra assailed the
averrd on et prounds. First, that the learmed acbitrmor commatled an error
i comiing Loy the conclusion that the respondent was entitled Lo pavment of
muonics lvwards the addiional ST, which it was reguired 1o bear. Second,
the Tinding of the learmed arbitrator w the elfcet that no plea was raised by
the petitivners m their statement of defence that they had sullered u loss on
dgucounl of delaved delivery of the poods o issue tes MTOL by a period of

nearly vne and a half mosiths,

1 Itmay be noted that the Tirst plea is direeted towards issue no. 1, while
the sceond plea s directed lowards ssoe neod, as ramed by the learned
arbitrater m the impugned award, There is no submission made with regard
o issue nosd 4 amd 5 opossibly Tor the reason that ey were lareely

conscguential in nature,

md o Al regards. the submission of Mr, Mishra with regard to the finding
rerurned by the learned arbitrator gua CST is concerned. it is pivoted on Lhe
argument that the respondent had agreed to a il rate of tax, and therefore,
was awarded the contrucl on a compurative assessmenl of the petitiomers
that, it wus economicul lor them o aceept supplics from the respondent ds
against the other bidder e, Mes. Pushker Paimt Industrics, According to
MU Mishra. the provisions ol Seetion 644 of the Sale of Goods Act. 1930,
[ shorl the SGA) had no applicability. in the préscnt matier, 1 was further
contenaed that since, the delivery of the gouds in issue 1.e. MO had aken
place ulter the original date of delivery e 31082007, the respondent was
nol entitled 10wy reimbursenient towards Lhe diflerential burden of .

which purportedly. it was called upen L hear,

b Inso far as the imposition of hguidated damages was concerned, Mr

Mishra was aperieved b the fhet that the learned arbitrator had Laile

i
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f
notee the tollowmg submissions made 0 paragraph 2(ud of their stalement
of defence -

“oAccordmgly, this oflice regularized the DI by imposmg L1 for
Rs a2 447 vide amdt letter dated 123 Mar 2004, Furher, the claimant
s ot supposed Lo predict any losses regarding the non supply ol
stures Lo the respondents. Phe respondent has bear the loss due to non

supply. of stores within stipuluted lime. which was intimated by
cunsignee depot.

A M, Mishra thus submitied that the [eamed arbilrator’s observations in
the impugned award, o the ellect. thal no plea had been raised by the
petitiomers that they had suflered a logs on account ol defaved delivery of the

wivoels I oissne was, patently erroncous,

6. dn my view. hoth objections nsed by Mro Mishra deserve o be

rejected for the following reasons ;

ol Thearbitrator has correetly noticed that the respundents hid quoted o
rate of Re 879 per litre withowl OS5 1 provided the petitioners supplivd
forme Ly oo The elleet of sueh a quote was that the respondent bad taken
upon itsell o bear CS1 o the estent ol 3% af the assessable value of the
poods Inissoe e MO, Since the scenario chanped with elleet Trom
GLAMZ007. 10 a5 much us the Central Government withdrew the Facility of
goods heing sold Lo Central Government deparuments against Torm 1. the
respundent correetly claimed reimbursement of the difTerential tax burden.
Phis tax burden Tell upon the petitioners after the exeeution of the contract
R OG but prive oo the date of delivery stipulated o the aceeptance
ol tender fe. ALORMOT. Accordingly. both in terms of clause 35 of the
cuptract and Section 644 of the SGA. respondent was entitled 1o
retmbursernent of the differential lax bucden. T fnd no error of Taw or Tacl in

the conclusion reached by the fearned arbitrator in this behalf
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60 A repards, imposition of ligpuidated damages, what is requared 1o be”

naticed s thato the original peried provided for delivers expired on
31082007, At the request vl the respordent, the delivery perind wis
extended by the petitioner Gl 31 1020017 ulbeit with a right 1o impese
liquidated damages. The respondent, as @ matler of Tact, completed delivery
at the somds in issue Lo, MITCL by 16 10.2007, There was, thus, a4 delay o
nearly wne and a bl months. Uhe Tearned arbitrator records a lnding of
lael that the counsel for the petnoners conceded before him Lhat no
cvidenie had heen placed on record by the petilioners that they had sulTercd
4 loss on weeount of delaved delmven of the soods in issue. L8 trile baw
that lguidated damages are ne ditferent from unlbiguidated damages. o hoth
cases, the aeprieved party is requined to prove injury or damage,  The only
diflerence beine. where parties agree 0 liguidated damuges. which are &
genuine pro-estimite af the damages likely to be caused, the apprieved party
ss entitled to recover the same t e exlent they wre reasonahie suhject 10 th
masimum ameunt agreed Lo between the partics, Where quantitication is
pussible. an apgrieved party s required o guantily the same even where
guidated damages wre prisvided lor 0 tne conlric ahlaining hetween the
partivs (see COF v, Raman Tron Foundry, (1974) 2 SCC 231 anmd Fatel
Chand vs. Batkistan Dass, AR 1963 SC 1445 ar page po d411 at

paragraph i)

63 Therefore, in the given gircumstunces, since Ihe pelitioners were
unable (o prove injury or damage. the Tearned arbitrator dghtly ruled in

fuvour of the respondent and against the petitioners,

7 [ s far us the submission af Mo Mishra s concerned that  the
leamed arbitrator failed to notice that the petitioners had pleaded i their
stitement of defence the facl thar they had impused liguidated damages Ly
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e extent of Rs 82447 and sinee, 1L was nol poasiple 1o ~predict any fﬁ'

losses™ on aceount of the respondent’s Fatlure 1o supply the goods i 155

L O within the stipulated timi, the impusition eught t be sustained; 18
| euhimission which lacks merit, This submisston of Mo, Mishea seems 1o
igs the thiree aspects with respect Lo which  an adjudicator has 1o relum d
linding in a claim for comperisation on account ol hreach of contract, hased
an the pleadings af the apprieved party. e Lirst aspect invelves relurn of @
finding as 10 whether or noj a hreach of contractual obligations fus oceurred
and 11 50, by whoim. Seeend, whether the breach has resulted in an injury or
luse  or damage.  Lastly, the extent 1o which injury or luss or damage 15
reguired Lo he compensated  so thal the agpricved party is pul in the same
position in which i would have been hud e hreach of contractual
ahligations not oecurred, Admittedly, there was ne averment made by the
petitioners, wilh speciiicity. as Lo the manne in which injury or damage was
ilicted on the consignees by virtue of the supply ol the goods i issue
peing delaved by one and 4 hall montbs,  1he manoer, inowhich, the
averments are conched In paragraph 200 ol thie statement of defence would
jend one o helieve that it was the pelittoners’ stand that, the fact that,
supplics were delayed, by itselll was cnough for the arbilrator W come 10 the

conclusion that injury [ damage had been inMcted.

K. In any event, in my view. evenila liheral view of the averments made
in paragraph 2{ud of the stalement of delence s taken. the fact that the
petitioners lailed o produce uny evidence 1o establish njury or damage.
would be reason enuugh. 1o sustain he linding returned by Lhe lcarned

arhiteater, in respeet ot the issue dealing with Tigquidated damuges.

Q. ax indicuted hereinahove, the other eaney rolate o encashment of
hupk  suaranice, impesition af interest and cost. SO arguments were
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advanced by Mr. Mishea qua the caid issues, As o matter of fuct, there s an .~
avermenl in paragraph 3.23 ol the petition, which scems ¢ supges that the
pelitioners have ceceived o demund drafl in the sum of P, 4.02.486/- and the

said amounl appears Lo have been adjusted by them.

16 Tobe noted. there is no ground in the petitinn seeking Lo challenge the

Juantum ol the rate of mterest gwarded by the bearned armitrator.

1. Tor the fercgoing reasons. | find o meit in the petition. The same is

Al

KA. :[\’ SHAKDHER, .l

accordingly dismissed.

OCTOBER 30,2013
Yk
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