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CORAM:- b
HON’BLE MR JUSTICE BADAR DURRFT AHMED
HON’BLE MR JUSTICE VIBHU BAKHRU

J U DGMI&N f

VIBHU BAKIIRU, J

1. The appellant has_‘prcf@rfé@i ;Lhe preséglt-;apbea] impugning the order
dated 06.04.2011 passed by a zl‘ez’iﬁj‘edSiﬁgléj:fﬁaée of this court in O.M.P.
No0.89/2009 (hercinafier referred as the ‘impugned order’). By the
impugned order, the learned Single Judge has dismissed the application
bearing I.A. No.1711/2010 filed by the appellant under section 151 of CPC
for condonation of delay of 166 days in re-filing the Objections under
section 34 of the Arbitration and Conciliation Act, 1996 (hereinafter

referred to as the ‘Act’).

Signatur_e,Notherified
Digitally, Sijned
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2. The controversy involved in the present case is whether the delay of
166 days in re-filing the Objection under section 34 of the Act can be
condoned beyond the statutory period of limitation of three months and

thirty days as prescribed under section 34(3) of the Act.

3. The facts relevant for examining the controversy in the present

appeal are briefly stated as under.

4. Certain disputes arosc between the appellant aﬁd the respondent and
the same were referred to arb‘fi"t‘r‘vation‘: "A\nv arbitral award dated 02.04.2009
was made pursuant to the said }éféfénce Being aggrie‘ved with the award,
the appellant filed an apphca‘uon under sectlon 34 of the Act (being O.M.P.
No.89/2009) whereby the appellant chall
Admittedly, the said Objections Wereg ile

enged a part of the arbitral award.

on 24.07.2009 with a delay of

:.{

17 days. The Registry of this (,ourt ralsed certain objections:and the said
application under section 34 of the Act was returned under objections on
the same day. It has been stated ;by;fthgi._"appellant" (in the application for
condonation for delay in re'ﬁling) that the=e’1'Ward? was on A4 size paper
running into 147 pages and the, Samc was requlred to be retyped and filed
on legal size paper. The appllcatlon under section 34 of the Act was re-filed
on 24.08.2009 with a typed copy of the award on legal size paper. The
Registry of this Court again raised certain objections and the said

application was once again returned on the same day i.e. on 24.08.2009.

5. It is stated that the application was re-filed on 23.12.2009 after
receiving the complete arbitral record. It has been stated by the appellant

(in application for condonation for delay in re-filing) that a part of the
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record was not provided and in the absence of complete documents, counsel
for the appellant could not re-file the Objection till 23.12.2009. It was also
stated that the concerned Executive Engineer retired on 30.11.2009 which
also delayed the re-filing. The Registry of this Court again raised certain
objections and, as per the appellant, the application under section 34 of the
Act was finally re-filed on 06.01.2010, after removing all the objections.
Therefore, according to the appellant, there was a delay of 166 days in re-
filing the Objection. The appellant had ﬁled an application bearing I.A.
No.1711/2010 in OMP No. 89/2009 for eondonatmn of delay of 166 days

in re-filing the said appheatlon under sectlon 34 of the Act.

6.  However, as per the respondent ‘the delay in re-filing exceeds 166
days as, according to the responden’p th/iReglstry of this Court had again
pointed out certain defects on 06. 01 2010 Whlch were finally cured and the
application under section 34 of the Act was re-filed for 1he last time on
| 05.02.2010 and not on 06 01 2010 as asserted by the appellant It is
| contended by the respondent that the same is eVIdent from the fact that the
¥ affidavits annexed with the apphcatlon under sectlon 34 of the Act, the stay

application and the appllca‘uon for condonat1on of delay indicates that the

same were attested on 01.02.2010. Therefore, as per the respondent, there

was a delay of 195 days in re-filing the said application.

7. The learned Single Judge allowed the application (I.A. No.1710/2010
in O.M.P. N0.89/2009) filed by the appellant for condonation of delay of 17
days in filing the application under section 34 of the Act. However, the
application (I.A. No.1711/2010 in O.M.P. N0.89/2009) for condonation of

delay of 166 days in re-filing the application was dismissed. Consequently,
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the application preferred under section 34 of the Act being O.M.P.
No.89/2009 also stood rejected. The relevant portion of the impugned order

is quoted as under:-

“The submission of the learned counsel for the petitioner
is that the respondent-contractor has been awarded interest under
the award and delay in re-filing would be duly compensated, if
the objections are eventually dismissed on merits. Petitioner
placed reliance on the decision of the Supreme Court in
Improvement Trust Vs. Ujagar Singh, (2010) 6 SCC 786, to
submit that unless it is a case of mala fides which are writ large
from the conduct of the party, generally as ‘a normal rule, delay
should be condoned.- An. attempt should: be smade to allow the
matter to be contested on mer1ts rather thaft to throw it out on
such technlcahtres i

Hang heard learned-c¢dunsel for the petitioner as well as
learned counsel for the respondent I.am not inclined to allow the
present application which seeks condona‘uon of delay of 166 days
in re-filing the petition. The 0r1g1nal period of limitation within
which objections can be preferred to the award is three months.
The power of the court to condone delay s only limited to 30
days and not thereafter. The Supreme Court has held in Union of
India Vs. Popuilar-. Construction Co., AIR 2001 SC 4010, that the
power of the court to condone: delay does not extend beyond the
period of 30 days. The delay in re—ﬁhng of the petition has to be
viewed in the light of the aforeésaid period of limitation which is
not stretchable beyond the period of three months and thirty days.

XXXX XXXX XXXX XXXX XXXX

The judgment of the Supreme Court in Improvement
Trust (supra), in my view, has no application to present case as it
cannot be said that the delay in re-filing is not “huge”,
particularly when the statutory period of limitation cannot be
stretched beyond 30 days beyond the limitation period of three
months, and the delay in re-filing alone is 166 days. The said
decision was rendered by the Supreme Court while considering a
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case falling under Section 5 of the Limitation Act. Even though
Limitation Act is applicable to a petition under the Arbitration
and Conciliation Act, the limitation provided under Section 34(3)
is elastic only to a limited extent, and not beyond that.

For the aforesaid reasons, I find no merit in this
application and the same is dismissed.”

8. Aggrieved by the impugned order, the appellant has preferred the
present appeal. This Court had, by an order dated 03.10.2011, permitted the
appellant to deposit the decretal amount 1n court within a period of three
weeks from the date of the sa1d order The appellant has deposited the
entire decretal amount along with 1nterest and the same'is placed in a Fixed
Deposit. In view of the deposit made by‘the appellant,, this court had by an
order dated 19.12.2011 stayed thvn exee ior fuof the arbitral award

9. It is contented on behalf "ofﬁ | "‘é vaa'p’pellant that the learned Single
Judge has erred in holding that the delay 1n Te- ﬁhng of the petltlon has to be
viewed in light of the penod of 11m1tat10n as spemﬁed under section 34(3)
of the Act and the same is not stretchable beyond the: period of three
months and thirty days It is: contended that the eourt is not powerless to
condone the delay in re- ﬁhng of & an apphca‘uon under section 34 of the Act.
A court may decline to condone the delay in re-filing where it is found that
the approach of the applicant is negligent or malafide and intended to delay
the proceedings. However, in cases where the applicant is able to show
sufficient cause for the delay, the courts would exercise their jurisdiction to
condone the delay. The counsel for the appellant has placed reliance on a

judgment passed by a Division Bench of this court in the case of S.R.
Kulkarni v. Birla VXL Limited: 1998 (5) AD (Delhi) 634. It is also
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contended that if the defects are of such character as would render a plaint
as non est in the eyes of law, then the date of presentation would be the date
of re-filing after removal of the defects. However, if the defects are formal
or ancillary in nature not affecting the validity of the plaint, the date of
presentation would be the date of original presentation for the purpose of
calculating the period of limitation. It is contended that the same principle
would be equally applicable for an application under section 34 of the Act.
Since in the present case, the defects are only formal and ancillary in
nature, the application should be taken as ﬁled within the specified period
and the delay in re- ﬁhng ought to be condoned The Jearned counsel for the

appellant placed rehance on a deCISIOI’I of this court in DSA Engineers

(Bombay) v. Housmg & Urban Devij opment Corporatlon Ltd.: 2003 (1)
AD (Delhi) 411. | ey

10. It is contented on behalf of the respondent that the Courts have no
jurisdiction to condone the delay in re- ﬁhng if 1he delay in re-filing is
beyond the period of three months and thlrty days as. spe01ﬁed under
section 34(3) of the Act. It is’ argued on behalf of the- respondent that what
1s not permitted in the hmt 1nstance ‘L. to file obJchons beyond three
months per section 34(3) of the Act, cannot be permitted to be done at the
second stage. Consequently, if the re-filing is done after the prescribed
statutory period, the court will have no jurisdiction to condone the delay
even in cases where the initial filing was within time. The courts lack the
jurisdiction to condone delay beyond the period of 30 days as specified
under section 34(3) of the Act. The counsel for the respondent has placed

reliance on the judgments passed by Division Benches of this Court in
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India Tourism_ Dev. Corporation Ltd. v. R.S. Avtar Singh & Co.:
FAO(OS) No0.58/2011, Decided on 10.02.2011, Delhi Transco Ltd. &
Anr. v. Hythro Engineers Pvt. Ltd.: 2012 (6) R.A.J. 299 (Del.) and The

Executive Engineer v. Shree Ram Construction Co.: 2011 2) RAJ. 152

(Del.) in support of his contention that the court does not have the
jurisdiction to condone any delay beyond the period of 120 days (i.e. three
months and 30 days) from the date on which the award was received or
from the date on which request under seetron 33 of the Act was disposed of.
It is also contended that a farlure to ﬁle the certlﬁed copy of the award must
be read as a failure tofile a srgned copy of the award and the same would
be a fatal defect and would render the ﬁlmg of the apphcatlon under section

34(3) of the Act: mconsequentlal ‘

11.  The counsel for the 1espondent has also placed before us the orders
passed by the; Supreme Court d1smlssmg the Special Leave Petitions
preferred against the Judgment dated 12. 11 2010 passed by the Division
Bench of this Court: m T he Executzve Engmeer v. Shree Ram
Construction Co. (supra) ]t is. further pomted out that the said decision
was also followed by another D1V1s1on Bench ‘of this Court in the India
Tourism Dev. Corporation Ltd. (supra) and the Special Leave Petitions
preferred against the decision in India Tourism Dev. Corporation Ltd.
(supra) have also been dismissed by the Suprerrle Court. A copy of the said
decision of the Supreme Court in SLP No0s.9175-9176/2011 decided on
22.07.2013 has also been placed before us.

12. Tt is also contented by the counsel for respondent that as per Rule 5

in Chapter 1-A (a) of Volume 5 of the Delhi High Court Rules, the
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objections should have been re-filed within a time not exceeding 7 days at a

time, and 30 days in aggregate to be fixed by the Deputy Registrar/
Assistant Registrar, Incharge of the Filing Counter. Rule 5(3) of the said
Rules also makes it abundantly clear that in case the petition is filed beyond
the time allowed by the Deputy Registrar/Assistant Registrar, Incharge of
the Filing Counter under Sub-Rule 1, it shall be considered as a fresh
institution. The moment it becomes a fresh filing, then under the settled
law, the delay beyond the expiry of prescribed period cannot be condoned
on any ground. The maximum per10d0f30 days‘is provided under Rule 5,
Chapter 1, Part A of Vol. 5 of the High Court Rules and Orders for

removing the objections by re-filing of the petition. In the present case, the

same was not done and the apphcatlon / sﬁled after the expiry of 166

days.

13. We have heard the learned: counsel for the parties at length. The
questions that arise for con51derat10n in the present appeal are, whether a
court has the jurisdiction .to condone deldy 1n re ﬁhng of an application
under section 34 of the Act, wh-_c,_re_: the axggr{:gajcgpgrlod of delay exceeds
the period of limitation as spec1ﬁedundelse0t10h 3‘.4(3) of the Act. And if

so, whether the delay in re-filing ought to be condoned in the present case.
14.  Section 34(3) of the Act is relevant and is reproduced below:-

“(3) An application for setting aside may not be made
after three months have elapsed from the date on which the
party making that application had received the arbitral award
or, if a request had been made under section 33, from the date
on which that request had been disposed of by the arbitral
tribunal:
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Provided that if the Court is satisfied that the applicant
was prevented by sufficient cause from making the application
within the said period of three months it may entertain the
application within a further period of thirty days, but not
thereafter.”

15. A plain reading of section 34(3) of the Act indicates that the period
of limitation prescribed is with respect to making an application for setting
aside an award and not in respect of further steps once such an application
is made. Thus, there is no time specified in the Act, in respect of re-filing of
an application under section: 340ftheAct which has been returned to
remove to certain dcfects Thus in our view, while. section 34(3) of the Act

does indicate the intention of the 1eglslature to ensure that there is no undue

delay in filing of an appllcallon vu-nd,e: sec-t-lr-on 34 of the Act, the same does

not provide any time limit for 1e-pr

g g-the application. Any restriction
with regard to:the JU.I‘ISdlC'[lOH of the urt in condoning the:delay in re-

ection 34(3) of the Act.

16. In our view, ﬁling of a‘ri'eifpplicfa“’tiﬁn‘. a‘rid“‘lze‘—ﬁl“ing?the same after

removing defects, stand on completely dlfferent footmgs in so far as the

provision of limitation is concemed It 1an Well settled that limitation
does not extinguish an obligation but merely bars a party to take recourse to
courts for availing the remedies as available to the party. Thus, in the event
a party fails to take expeditious steps to initiate an action within the time as
specified, then the courts are proscribed from entertaining such action at the
instance of such a party. The rationale of prescribing time limits within

which recourse to legal remedies can be taken has been explained by the
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Supreme Court in the case of Bharat Barrel and Drum Mfg. Co. Ltd. v.
ESI Corpn.: (1971) 2 SCC 860 as under:-

“T. ... The necessity for enacting periods of limitation
is to ensure that actions are commenced within a particular
period, firstly to assure the availability of evidence
documentary as well as oral to enable the defendant to contest
the claim against him; secondly to give effect to the principle
that law does not assist a person who is inactive and sleeps
over his rights by allowing them when challenged or disputed
to remain dormant without asserting them in a court of law.
The prmc:lple which forms the basis of this rule is expressed in
the maximum Vlgllarmbus non dermientibus, jura subveniunt
(the laws give help to those who.are watchful and not to those
who sleep). Therefore the, object of the statutes of limitations
1s to compel a-person to eXercis hJS right of action within a
reasonable time as also to dis }our,agg,and suppress stale, {ake
or fraudulent claims. ...” <+ S

17.  The cases of delay in re- ﬁ mg are dlfferem from cases of delay in
filing inasmuch ‘as, in such cases- the party has already evinced its intention
to take recourse to the remedies avaﬂable in courts and has also taken steps

in this regard. It catmot be thus, assumed that the party has given up his

rights to avail legal remedlcs However m‘f‘;‘ertam cases where the petitions
or applications filed by a party are so hopelessly inadequate and msufﬁment
or contain defects which are f{undamental to the institution of the
proceedings, then in such cases the filing done by the party would be
considered non est and of no consequence. In such cases, the party cannot
be given the benefit of the initial filing and the date on which the defects
are cured, would have to be considered as the date of the initial filing. A
similar view in the context of Rules 1 & 2 of Chapter IV of the Delhi High
Court (Original Side) Rules, 1967 was expressed in Ashok Kumar Parmar
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v. D.C. Sankhla: 1995 RLR 85, whereby a Single Judge of this Court held

as under:-

“Looking to the language of the Rules framed by Delhi High
Court, it appears that the emphasis is on the nature of defects
found in the plaint. If the defects are of such character as
would render a plaint, a non-plaint in the eye of law, then the
date of presentation would be the date of re-filing after
removal of defects. If the defects are formal or ancillary in
nature not effecting the validity of the plaint, the date of
presentation would be the date of original presentatlon for the
purpose of calculating. the hmltatron for filing the suit.”

A Division Bench of this Court upheld the aforesa1d Vlew in D.C. Sankhla
v. Ashok Kumar Parmar 1995 (1' Delhl) 753 and whlle dismissing

the appeal preferred aggamst deelslon of~ he Smgle Judge observed as

under:-

“S. In fact, that is so elementary to admit of any doubt.
Rules 1 and 2 of (0.5, Rules, 1967, extracted above, do not
even remotely suggest that the re-filing of ‘the plaint after
removal of the defects as the effective date of the filing of the
plaint for purposes of limitation. The date on which the plaint
is presented, even with, defects; would, therefore have to be
the date for the purpose of the lrrnr;q;ron act.”

18. In several cases, the defects may only be perfunctory and not
affecting the substance of the application. For example, an application may
be complete 1n all respects, however, certain documents may not be clear
and may require to be retyped. It is possible that in such cases where the
initial filing is within the specified period of 120 days (3 months and 30
days) as specified in section 34(3) of the Act, however, the re-filing may be

beyond this period. We do not think that in such a situation the court lacks

FAO (0S) 485-86/2011 Page 11 of 19




20

the jurisdiction to condone the delay in re-filing. As stated earlier, section
34(3) of the Act only prescribes limitation with regard to filing of an
application to challenge an award. In the event that application is filed
within the prescribed period, scction 34(3) of the Act would have no further
application. The question whether the Court should, in a given
circumstance, exercise its discretion to condone the delay in re-filing would
depend on the facts of each case and whether sufficient cause has been

shown which prevent re-filing the petition/application within time.

19.  The Supreme Couft in the ‘ieasé/ of f’Unt:bfﬁ?“‘of India_v. Popular
Construction Companv (2001) 8 @CC 470 has held that the time limit

prescribed unde1 section 34 of the Act to challenge an award is not

extendable by the Court under sectlon Saof the Limitation Act, 1963 in view

of the express language of section 34( : éof‘the Act. However, this decision
would not be applicable in cases where the apphcatlon under ‘section 34 of
the Act has been filed within the extended time- prescribed, and there is a
delay in re-presentation of the appl'iéaﬁbn‘ éfter ‘cﬁring the defects that may
have been pointed out. Thls 1S 80 because sectlon 5 of'the Limitation Act,
1963 would not be applicable in, such cases. Sectlon 5 of the Limitation
Act, 1963 provides for extension of the period of limitation in certain cases
where the Court is satisfied that the appellant/applicant had sufficient cause
for not preferring an appeal or making an application within the specified
period. In cases, where the application/appeal is filed in time, section 5

would have no application. The Supreme Court in the case of Indian

Statistical Institute v. Associated Builders: (1978) 1 SCC 483 considered

the applicability of section 5 of the Limitation Act, 1963 where the
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objection to an award under the provisions of the Arbitration Act, 1940 was
filed in time but there was substantial delay in re-filing the same. The High
Court in that case held that there was a delay in filing the objections for
\ setting aside the award and consequently, rejected the application for
condonation of delay. An appeal against the decision of the High Court
was allowed and the Supreme Court rejected the contention that there was
any delay in filing objections for setting aside the award. The relevant

U extract from the decision of the Supreme Court is reproduced below:-

“O. ... In the circumstances,’ it cannot be said that
objections were not filed within.time or that because they
were not properly stamped the objections could not be taken
as havmg been ﬁled at all ;“The fi 1n our v1ew there had |

any, was in complymg with tt e dlI‘GCthl’lS of the Regls’u ar to
rectify the defects and reﬁhng the objectlons The delay, as

the part of the appellant but due to circumstances beyond its
control. '

9 10. The High Court was in error in holdmg ‘that there
was any delay n* ﬁlmg the @bjGCtIOHS for sétting aside the
award. The time prescrlbed bythe antatlon ‘Act for filing of
the objections is one month from the date of the service of the
notice. It is common ground that the objections were filed
within the period prescribed by the Limitation Act though
defectively. The delay, if any, was in representation of the
objection petition after rectifying the defects. Section 5 of the
Limitation Act provides for extension of the prescribed period
of limitation if the petitioner satisfies the court that he had
sufficient cause for not preferring the objections within that
period. When there is no delay in presenting the objection
petition Section 5 of the I.imitation Act has no application and
the delay in representation is not subject to the rigorous tests
which are usually applied in excusing the delay in a petition
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under Section 5 of the Limitation Act. The application filed
before the lower court for condonation of the delay in
preferring the objections and the order of the court declining
to condone the delay are all due to misunderstanding of the
provisions of the Civil Procedure Code. As we have already
pointed out in the return the Registrar did not even specify the
time within which the petition will have to be represented.”

20. It follows from the above that once an application or an appeal has
been filed within the time prescribed, the question of condoning any delay
in re-filing would have to be considered by the Court in the context of the
explanation given for such delay n: absence of any specific statute that
bars the Jur1sdlct10n of the Court in con31dermg the questlon of delay in re-

filing, it cannot be accepted that th‘ s" are powerless to entertain an

application where the delay in 1ts 1e— g crosses the time limit specified

for filing the apphcat10n

21.  Although, the courts wouldd Ha’i/'e” :the jurisdiction to ‘condone the
delay, the approach in exelusmg such Jurlsdlctlon cannot be liberal and the
conduct of the applicant 3 w111 have 10 be tested on the anvil of whether the
applicant acted with dite. dlhgence and dlspatch The applicant would have
to show that the delay was on accomt«,of;.}reasons beyond the control of the
applicant and could not be avoided despite all possible efforts by the
applicant. The purpose of specifying an inelastic period of limitation under
section 34(3) of the Act would also have to be borne in mind and the Courts
would consider the question whether to condone the delay in re-filing in the
context of the statute. A Division Bench of this High Court in M/s.

Competent Placement Services through its Director/Partner v. Delhi
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Transport Corporation_through its Chairman: 2011 (2) R.A.J. 347 (Del)

has held as under:-

“9. In the light of these provisions and decisions rendered by
the Hon'ble Supreme Court, it is thus clear that no petition
under Section 34 of the A&C Act can be entertained after a
period of three months plus a further period of 30 days, subject

to showing sufficient cause, beyond which no institution is
permissible. However, the rigors of condonation of delay in
refiling are not as strict as condonation of delay of filing under
Section 34(3). But that does not mean that a party can be
permitted an indefinite and unexplamable perlod for refilling
the petition.” : Co :

22. The decision of a Dwmon Bench of thlS Court m The Executive

Engineers v. Shree Ram Consfructton & Co ( supra) Wthh is relied upon

by the respondent also does no 'pert ‘the contention that this Court
would not have the jurisdiction to: condene the delay in re- ﬁhng beyond the
period of three months and 30 days as. spec1ﬁed under section 34(3) of the

Act. The Court in that. demsmn had pomted out that n the context of

Arbitration and Conciliation Act khb%erahty n- cond@nmg the delay in re-
filing would be contxary to the mten‘uon of 1he Parhament However, this
delay in re-filing beyond the period as speciﬁed in section 34(3) of the Act.
This is also apparent from Para 41 of the said judgment which reads as

under:-

“41. The question, which still requires to be answered, is
whether a reasonable explanation has been given with regard to
delay of 258 days in the refiling of the Objections. Since this
delay crosses the frontier of the statutory limit, that is, three
months and thirty days, we need to consider whether sufficient
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cause had been shown for condoning the delay. The conduct of
the party must pass the rigorous test of diligence, else the
purpose of prescribing a definite and unelastic period of
limitation is rendered {futile. The reason attributed by the
Appellant for the delay is the ill health of the Senior Standing
Counsel. However, as has been pithily pointed out, the
Vakalatnama contains the signatures of Ms Sonia Mathur,
Standing Counsel for the Department; in fact, it does not bear
the signature of ILate Shri R.D.Jolly. Because of the
explanation given in the course of hearing, we shall ignore the
factum of the Vakalatnama also bearing the signature of
o another Standing Counsel, namely, Ms Prem Lata Bansal. We
have called for the records .of OMP No0.291/2008 and we find
that the Objections have not been signed by Late Shri R.D.Jolly
but by Ms Sonia Mathur on 9.8.2007, on which date the
supporting - Afﬁdavu has also Sen sworn by the Director of
Income Tax. In these cucums ces, the illness of Late
R.D.Jolly is.obviously a smokescr en. No other: explanaﬂon
has been tendered for the’ deiay.v The avowed purpose of the
A&C Act is to expedite the ¢onclusion of arbitral proceedings.
It is with this end in view that substantial and far reaching
amendments to the position prevalhng under the Arbitration
Act 1940 have been carried out and an. altogether new statute
has been passed. This purpsse cannot ‘be. emasculated by
delays, intentional or gross, in the. coursé of refiling of the
Petition/Objections. The conduct of the Appellant is not venial.
We find no error in the cenclusun arrived at by the learned
Single Judge and accordmgly dismiss the Appeal.”

(underlining added)

23.  The abovementioned decision of The Executive Engineers v. Shree
Ram Construction (supra) has also been considered by this Court in Delhi
Transco Ltd. v. Hythro Engineers Pvt. Ltd. (supra), wherein it has been

explained as under:-
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“9. The decision in Competent Placement Services
(supra), in our view, does not say anything to the contrary from
what has been observed by the Division Bench in Shree Ram
Construction Co. (supra). All that has been observed by the
same Division Bench on the same day, is that the rigors of
condonation of delay in re-filing are not as strict as condonation
of delay in filing under Section 34(3). At the same time, the
Division Bench also observed “but that does not mean that a
party can be permitted an indefinite and unexplainable period

for re-filing the petition”.

10. It is in Shree Ram Construction Co. (supra) that the
Court actually examined as to what is the ‘magnitude of delay in
re-filing, which the Court may tolerate arid_permit to be
condoned in a given case. ObVlOllSly, there ¢annot be any hard
& fast rule in that respect, and the ‘C¢ urt would have to examine
each case on its-own facts &1 d to take a call whether,
or not, to condone the delay;. fil g the objection petition,
when the initial filing of" the pe‘ ition is within the perlod of
limitation. However, what is to be borne in mind by the Court is
that the limitation period is 11m1ted by the Act to three months
which is extendable, at the most, by:another thirty days, subject
to sufficient cause being dlsclosed y. the petitioner to explain
the delay beyond ‘the period of* three months Therefore, it
cannot be that a-petitioner by causing delay in re filing of the
objection petition, delays the re-filing to an ‘extent which goes
well beyond even the. period of three months & thirty days from
the date when the limitation for filing the objections begins to
run. If the delay in re-filing is such as to go well and
substantially beyond the period of three months and thirty days,
the matter would require a closer scrutiny and adoption of more
stringent norms while considering the application for
condonation of delay in refiling, and the Court would conduct a
deeper scrutiny in the matter. The leniency shown and the
liberal approach adopted, otherwise, by the Courts in matter of
condonation of delay in other cases would, in such cases, not be
adopted, as the adoption of such an approach by the Court
would defeat the statutory scheme contained in the Act which
prescribes an outer limit of time within which the objections
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could be preferred. It cannot be that what a petitioner is not
entitled to do in the first instance, i.e. to file objection to an
award beyond the period of three months & thirty days under
any circumstance, he can be permitted to do merely because he
may have filed the objections initially within the period of three
months, or within a period of three months plus thirty days, and
where the refiling takes place much after the expiry of the
period of three months & thirty days and, that too, without any
real justifiable cause or reason.”

(underlining added)
24.  The respondent has also ‘rel"i*éii'f upon "the»order of the Supreme Court
dated 22.07.2013 d1smlssmg Spec1al Leave Eelltlon No. 9175- 9176/2011 in
India Tourism Development Corp Ltd v. R.S. Avtar Singh & Co. The

above Special Leave Petmons arose from the Judgment order dated

10.02.2011 in FAO No. 58/201 l and . 2252/2011 wh1ch in turn had

relied upon the judgment in The Executlve Engineers v.: Shree Ram
Construction & Co. (supra). As t-he Spec1-al Leave Petltlons against the
decision in The Executive lzngmeers ». Shree Ram Comtructlon & Co.
(supra) had been d15m1ssed an dm;lmatmn was’ moved f01 dismissal of the
said Special Leave Petmons The Supreme Court allowed the application
and dismissed the Special Leave Peuuons The sald order also cannot be
read to hold that a court does not have the jurisdiction to condone delay in
re-filing of an application under section 34 of the Act, beyond the period of

three months and thirty days, where the initial filing was within the time as

specified under section 34(3) of the Act.

25.  Thus, in our view a Court would have the jurisdiction to condone
delay in re-filing even if the period extends beyond the time specified in

section 34(3) of the Act. However, this jurisdiction is not to be exercised
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liberally, in view of the object of the Arbitration and Conciliation Act to
ensure that arbitration proceedings are concluded expeditiously. The delay
in re-filing cannot be permitted to frustrate this object of the Act. The
applicant would have to satisfy the Court that it had pursued the matter
diligently and the delays were beyond his control and were unavoidable. In
the present case, there has been an inordinate delay of 166 days and in our
view the appellant has not been able to offer any satisfactory explanation
with regard to the same. A liberal approach in condoning the delay in re-

filing an application under sectlon 34 of the Act is not called for as it would

" defeat the purpose of sp_-cmfylng an 1ne_]:a_stlc perlod' of time within which an

application, for setting:aside an award, under scction 34 of the Act must be

preferred.

26. In our view, although thlsCourthaq vthe jurisdiction to condone the
delay in re-filing the subject appllcatlon, nonetheless, exercise of this
Jurisdiction in favour of the appellant is’ not warranted in the facts of this
case. Accordingly, the presen:__appeai stands dlsposed of th no order as to

costs. The decretal amount Wthh has been placed in a fixed deposit, is

VIBHU BAKHRU, J

directed to be relcased to the Iespondent

BADAR DURREZ AHMED, J
NOVEMBER 07, 2013

RK
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