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“iN THE HIGH COURT OF DELHI AT NEW DELHI

% Judgment reserved on : 23 September, 2013
Judgment pronounced on: 10" December, 2013

+ | ITA 254/2013 & 313/2013

CIT -1| -;—,;.'."-’f““""”‘: ,I . R e Appellant

:"Throﬂugh: I\/lr Abhlshek I\/laratha Sr.
Standing Counséls & Ms.
‘Anshul Sharma Advocate

Versus iy
ACL VVIRELESS . e Respondent .
‘ Through Nemo , i
: HON'BLE MR. JUSTECE SANGIV KHANNA v
| HON’BLE MR. JUSTICE SANJEEV SACHDEVA

SANJEEV SACHDEVA J

1. lTA No 254/2013 pertams to Assess ent

(4

04 and lmpugns order of ITAT dated 28 08 2012 & ITA

No.313/2013 pertams to Ass essment Year 2007-08

and impugns order of ITAT dated 19 10 2012.

2. These appeals have been filed by the' Revenue under

section 260A of the Income Tax Act,’ 1961 (for short
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“the Act”) impugning the orders ITAT has accepted the
appeals of the Assessee and deleted the additions

made by the Assessing Officer with regard to product

improvement expenses—m ?Ihe_;.»;@\s_sessing' Officer had

3.

.?n

ey,

T
,‘_:A\._.,,._-v PO TR i -

busmess of software devel_"

”‘}
amplal Year 2002 03. The
3 ¢ (ﬁg‘

,,r ;r‘(’

Assessee prowdes wrreless solutlons for mobile

3
&

‘consumer.s Py hand enterprlses . The Softwgre
o ,,_. W f .

software professronals They developed Aew software

and were also mvolved in. contlnuous improvement in
the existing software in terms of improvem.ents, speed,
usage, storage and providing enhanced features. The

Assessee had signed revenue sharing agreements
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&/

with mobile service providers like Airtel, Vodafone, efc.

ITA 254 of 2013

4. During the Assessment Year 2003 04 the Assessee

'i'

@

software was’ a regular feature ahd,’sipte the

ohanging teohnologles ; é.n(‘ﬁ;x.td"'"::keep pace, the
Assessee was required to upgrade/irnprove/modify
its product on constant basis. Product improvement

was part and parcel of the business of the Assessee.
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% .
The expenses mcurred by the Assessee for product

improvement dld not result in any new product,

however mod|f|e|d and new features Were added to

i

the e><|st|ng product dependlng on market/techno|ogy

carry out fuf‘ther |m'pro.vse.mentf“|n the seftware~and the
expenses lncurred were to enhance the value of the
‘ . ‘ capital asset re}sulting in endurlng «beneflt The

Assessing Officer thus disallowedi the product
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‘improvement ekpenses, of Rs.90,37,605/- holding

them to be capital in nature.

7. The CIT (Appeals), vide his order dated 02.02.2010,
dismissed the-appeal of the As-'s’esse:,ekand confirmed

the findings -of the Assessing,,Offioer that the

e><r§enses mourred by the spemalrzed team‘

1;",related to product development and

|. - _‘{, ) s {, [ 4‘_‘,

enhanced features over the earller version. The CI}T

AR

(Appeals) oonﬂrmed the ﬂndlngs of the Assessm

Officer that the nature of actlvrty undertaken by the

A (Q;

j!<'
. software development team had resulted in creatgon
. | e ) ﬁﬁf
of new products and asseéts. which weré- having .
en'han(v:‘ed-?-'featur"es of enduring benefit:”

R
‘ ’ v

Yo

8. Aggrreved by the order c‘ated 02 02. 2012 of the CIT
(Appeals), the Assessee flled an aopeal before the
ITAT, who vide the order dated 28.08.2012 have

. agreed with the contention of the Assessee.
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9.

The ITAT noticed that in the immedia:teiy preceding
assessment year, total expenditure irrcgrred by the
Assessee was of.i Rs.10,68,788/-, which was allowed
by the Assessing‘ Officer - and _ in tHe succeeding

assessment"'year expendlture of Rs"’"jl; 25 76,145/-

10.

Assessment Year 2006 O/ thez ITAT“heId that the

K -)

dlsallowance‘made ln the year under conS|derat|on

was not justified.

The ITAT also noticed the fact that the software was

developed in the earlier year and during the year
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under consideration, improvement was done and on
account of which, the Assessee :had incurred
expenditure towards . salary, communication
expenses, hosting charges; equlipmenti hire charges,

office  rent, elec’:tr.’ical‘ expenses

‘i
v

"Jegal and

g b
L e f:‘fl R
W

i

profé'ssionsal expenses and consultancy charges

A nature and set’ aSIde thevflndlng of the /E\s‘,ﬂess‘kM

TN

Offlcer and CIT (App

o
{ '.‘s RERP

capital in nature.

’,_4,_ e g
RN

117 The ITAT relied fn"the deC'S'On of the Delhi H'Q;;,-:

=
',5 ‘{.

o ﬂ

Court vrelylng "on‘ varlous Judgment

decrsrone of the Supreme Court held as (inder:-

“.....the test off‘enduringibeneﬂt is not a certain
or a conclusive test which the courts can apply
almost by rote. What is required to be seen is

' the real intent and purpose of the expenditure
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and ‘ Whetherl“ the " expenditure results in
creation'of fixed capital for the Assessee. It is
important to bear in mind that what is
required to be seen is not whether the

advantage obtained lasts forever but whether

the aexpense ilncurred doe5x away -with a
1{A 5 } ‘vl‘

s currlng expense(s) defrayed towards running

-5

[ Y

a busmess as. against an expense undertaken,.

.
;o

_Awhich enables[ the profit rnaking structure 'to k4

!

\ B . work more effic:iently leavmg the source of the | ikJ
/ e o

' . . . i

i profit—rnaklng structure untouched, would, ‘;,

s : IR

2 b i

e our view, be.: an expense 1n the nature of 4

- ]
expendlture Fine; tunlng busmess L

v;, v

§ b

- effect|ve Iy, effiéien:tly

profitably leavmg the flxed assets untouch d

,u i-" - ;,u.«

Would be an expenditure in ‘the nature of
r,evenue' expenditure even though the
advantage may last for an indefinite ‘period.
The test of enduring benefit or advantage
. would thus collapse in such like cases. It would,

in our view, be only truer in cases which deal
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with technology and software applieation,
which do not in any manner supplant the
source of income or added to the fixed capital

of the Assessee.”

12. The ITAT also relled on:the. Judgment of., the Delhi High

Court in the case of //VDO RAMA SVNTHET/GS /ND/A] Lrp.,

a,

(20”;7) 333 TR 18 ma} wherem the ’Cou’t?ha . held

13. The ITAT held that no capital asset had been acquired
by the Assessee and the major portion of the

expenses on account of salary paid, rent, consultancy -
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M\



14.

15.

...,_..a.

%
i
l
1

1
1

charges, electricity charges, etc. were not for creating
any capital asset used for enduring benefit but were
incurred in the normal course of business and were

thus revenue in nature.

Lt : ;:A_'_ ,
,,,,;. | i

Havrng heard counsel for the revenue and ConSIderlng

‘i‘.:

the grounds of appeal we - flnd no merit: |n the appeal

«««««

Assessee towards* ‘product -lmprovement was of
Rs 10,68,788/-, Whloh Was allowed by the Assessm@
Ofﬂoer and ln the suo(,eedlng assessment year

‘L. ' “

expendlture of Rs ik ?5 76 145/— was also.' vallowed by

the Asse‘s[smg Ofﬂcer I—urther that the Clalm -of the

Assesseew of Rs 2 054 448/- 'towards product

improvement expen”ses-in-the"y‘e"“a'r 2006-07 was also

not disallowed.

The ITAT has held that in view of the fact that
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expenditure in the immediate preceding assessment
year and in the immediate sdsoeeding assessment
year had been allowed and no disallowance had been
made towards product improvement expenses “for the
Assessment Year 2006 07; ‘the. dlsa|lowance made in

the year under cons1derat|on is not Justlfled

Mo P
..;,1 . . : . A

,u ¥

16. The ITAT has held! that the software was developed in
/ | ’

f;?'the',-l'.vearller years and dunng the year

[

Y : o 8 \3‘
‘", consideration, |mprovement was done and on account

3.5

. F
« of which, the Assessee had incurred expend|ture

,e

;r.‘i'v towards salary, corhm"un’ication expenses, hostlng

ConsUIt"aney",charges. These ‘eXpen'ses.-.'fhay'je been

held to be revenué in nature.

b
-

17. The ITAT has found that no capital asset had been
acquired or ‘created by the Assessee. The major

portion of the expenses on account of salary paid,
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18.

rent, consultancy charges, electricity charges, etc.
were not for creating any capital asset used for
enduring benefit but were incurred 'in .the normal

course of business, and were revenue in nature.

L -

The As,sefevsee :is ;eng;ag‘e'd in the«,b'us_finess‘b,fa\{providing

WIreIess solutlon for mob|le consumers and enterpnse

s‘”s,ess;ee relates to moblle phone

IM

communlcatlon/messaglng The technology of mobllei

e !!,'
phonlng is rapidly Changlng and lmprovmg day by day‘

;. " |’l

Updates to the exnstlng software are prowded v1rtually

valy

on day to day basxs ’The’r'e‘qurreme’nt ‘Of,mobile u‘sers

keeps. Changlng rapldly To keep pac:e W|th the rapid

Changlng requ1rement of. moblle users the software

software and providing new updates' and product

features by modifying the existing features and by

adding new features to the existing :product. The
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company which is not able to keep pace with the
increasing demands for newer products and features
is left behind for not being able to keep pace with the

improvements in the imdustry. .Keeping in view the
rapid changlng requ1rements every oompany in the

fleld of software development speolaHy m»t_moblle

phonrng has to keep modlfylng -and enhancmgtgﬁthelr

ke

I
products and provrde updates on regularxbaS|s

(]

_,-r

3= |

‘. S,

Software upgradatlon is requrred to keep and“ensuré
1% A
g |, ‘ii)

\‘ marketability of th'é sa'id’ product. Saleability of- a

i} £
L

-~ x\,

4

software or upgrade lasts only as long as a newer

v
e

«t
“update or upgrade g not avallable ‘The perlod

f

s

e

between one upgrﬂde and the other is not substantlal

. M : g ?'1'
oné: and as such there may be no. endurlng beneflt of

s

amounts spent:on'isoftware imprOveme‘nt.
19. To keep pace with the requirements and ensure
. product saleability, software development companies

have to constantly incur expenditure to upgrade,

the software ThlS s ‘clear and apparent from the

ITA 254/2013 &'313/2013 : Page 13 0f 23




improve and remove problem areas of the software.
They have to employ professionals whose job is to
continuously upgrade the software and provide newer
features and updates on a regular basis. The s.helf life

i

of the software Wlthout oonstantf lmprovement would

W . !

PR S L R

be very small s T

rf;fto Work more efflolently Ieavmg the source of%l',

‘A‘ makmg structure untouohed Would be revenue ifﬁ}

b, n

i 1

¥ nature. i
g

i

21. ‘The facts as noticed -herein above show that th“e
"R_evenue‘»’:._ha‘s, not- -disputed  the fo||owmg faotual

.‘ Lege ,,:J. - 5
position:

Y T “ ) o - . (L i

(A) The“Assessee. Was irvolved in “business: of software

development. ,,

RN

(B) The software developed by the Assessee was used in

mobile phones and instant messaging.
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22\

(C) The original cost for development of software was
‘capitalised. The quantum of the said development

cost was/is not in dispute or under challenge.

(D) The respondent -Assessee incurred product

|mprovement v‘ expenses Whioh‘ _ related to -

upgradatlon lhﬁprovement removal of glltches of

‘he eXIstlng or already developed software{ The

er of

Mgm

quantum of expenses and the nature of charac

nt and :

The question ralsed |s whether expenses incurred o

upgrading, lmprovmg or removmg problem areas in an

revenue expendlture The ﬁndlng of the tnbun;"
these upgradatlons were requlred Constantly and
perpetually The Assessee had to keep pac:e with the

rapidly changlng're u‘lrements of the mobile phone

" users. The Assessee was Competing with other

software providers. Thus, new features, upgrades,

ITA 254/2013 & 313/2013 ' ' Page 15 of 23




i1

f

patches for removing glitches had to be provided, to
keep up with matching needs and requirements of the

mobile phone users.

23. The aforesald expendlture d|d not brlng into existence
R g

a new asset but rectlfled and lmproved the produot

i

belng oOld It is accepted ‘that there has’ to be recurnng

expendlture Whlph h‘as _to be lncurred |n the sald

Thls

H',

busmess to ensure sale of the qoftware,d

o ) x*‘.
; expendxture was mcurred fOr re‘moval of obstructlonS:

o ?'l
restrictions or disabiliti s on the sale and to ensure‘

that there was demand of the sald product. These

M

Were normal day -to- day expenses for runnlng ‘the

or advanta‘g'e or benefit over a long penod tlme~ While

deterrninihg “and 'deciding a que’stion Whether the
expenditure IS 'Ca"}d'ital “or revénue in nature, the
determination should be based upon consideration of
facts and circumstances and by applying principles of

commercial trading and business expediency.
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Enduring benefit test is not a universal test and can
breaks down. We find that the said principles have
been rightly applied by the tribunal in the facts of the

present case toi hold that expenditure. incurred was

S ‘ k L T . . Th -
revenue in‘nature and not capital.

| ’ e .
i .l\

24. In _case "'-the expendlture |s not |nourred on the said

P 's‘.‘

capltal asset the‘l same Would become unsalable\and

xl 5,
1y

’ ex1st|ng repeated and constant icost had to be mourred v
o | réx]

:‘ . r:_ ¥
E; to upgrade and remove" g'lltohes- eto. In suchj

I

cwcumstanoes in ALEMBIC CHEMICAL WORKS CoO. LTl')ﬂ

lndla has held as under

”Th ilmprov15at|on in the process‘ and

g e u L

technology |n somerareas” of the enterpnse
was supplemental to the exlstlng business and
there was no materlal to hold that it
amounted to a new or fresh venture. The
further circumstance that the agreement

' pertained to a product already in the line of

ITA 254/2013 & 313/2013 ‘ ' A Page 17 of 23
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the Assessee's established business and not to
a new product indicates that Wt.at was
stipulated ~was an imprevement, in the
operations of the existing business and its
efficiency an{d,_-p'r‘oﬂtébi'ljity not removed from
the aree of the day—to—day busiheSs of the

Assessee's established enterprise. S

It appears to- us that the’ answer'”to ',:,the

"questions referred should be on the baSIS"tha’t

i the eXIstmg busmess and ohould therefore, be E
g held to be revehue expenditure. Reference {3.';5
may also be made to the: observa‘tions of this |
court !,“ ClT v Clba of Indla Ltd [19b8] 69 ITR i

v i )
- [ N

“x Dy NE

. i . X . . SR 2]

P : S s

692 ’ T w
. - BN - . . Sl *

There is also no single deflmtlve crlterlon
Wthh by ltself is’ determmatlve as to Whether
a partlcular ~out|ay is capltal oF revenue. The
'once for all' payment test is also inconclusive.
What is relevant is the purpose, of the outlay
and its intended object and effect,:c'onsidered

in a common sense way having regard to the

ITA 254/2013 & 313/2013 _ Page 18 of 23




25.

business realities. In a given case, the test of

'enduring benefil' might break down. In CIT v.

Associated Cement Companies Ltd. [1988] 172

ITR 257 (SC) at p. 262, this court said:’

“As observed by the Supreme Court in

' the deusuon in Empire Jute Co. Ltd v. CIT

We may

‘cases , where -~ '.exioendlture, even,..r

thls test What is materlal to conSIdeir S,

-’}the “nature of the advantage . in

[1980] 124 ITR 1 (SC), that there may b

incurred for obtainingl‘ an advanta'g'eg;_'o”f‘

enduring - benefit, may, none.the less,’bes 3

on revenue acl:countr and the test of
enduring benetit may break down. It is
not every. advantaée of enduring nature
acqu1red by an Assessee that brlngs the

‘a'se Wlthln the prnncrples Iald down in

"commercxal 'sense and it s only Where

'the advantage i5 in the capltal fleld that

the expendlture would be disallowable

on an application of this test e

notice that in the immediate preceding

ITA 254/2013 & 313/2013 , - Page 19 of 23




assessment year and in the immediate succeeding

7

assessment year to the year in issue,: expenses have
been allowed. In the Assessment Year 2006-07, the

claim of the Assessee towards product lmprovement

expendlture has not been dlsallowed . The major-

g 4 ' !I“r
§ ;,

B l~

consultancv Charges electr|0|ty charges

‘\ --’.

;\’

pard rent‘

i The finding recorded by the' ITAT are factual. Nothlng :

ﬂ

' has been pomted out for us to hold that the finding are

l

perverse ln V|ew of the factual ﬁndlngs'recordegd by

(3
£4F

the

ConSIderatlon in. the present appeal

T
i
. '

ITA No.313/2013

27. In the Assessment Year 2007-08, revenue expenses

of Rs.6,86,8.7,898./— as claimed has been disallowed by

ITA 254/2013 & 313/2013 ‘ ) : Page 20 0f 23 -




28.

30.

e

(G5

the Assessing Officer vide order dated 07.12.2009 on

the ground that the expenditure is capital in nature.

In an appeal by the Assessee, the CIT (Appeals) vide
order dated 05 01. 2012 held the expendlture to be
revenues; in nature and deleted the dlsallowanoe by the
Assessmg Offlcer The CIT (Appeals) followed the

S

Rule of Consnstency smoe the Assessmg Ofﬂcer had

.1.g

k
*hlmself allowed thls to 'be revenue in the pre edil

i .w.

and suooeedmg asses_s'm_ent-:y“ear.

The ITAT vide order dated 19 10.2012 has notlcegd
‘l‘

‘Qiﬁi,‘that for the Assessment Years 2004 05 to 2006- 07

}

“the Assessmg Offlcer has allowed S|m|lar expendlture
_and for the Assessment Years 2008 09 & 2009 10
also the Assessmg Ofﬁoer has hlmself allowed the

sald expendlt.ure.
A

In the present case, the ITAT had allowed the appeal

- of the Assessee and treated the said expenditure as

, | . .
revenue. The expenses were incurred in the course

ITA 254/2013 & 313/2013 ’ Page 21 of 23
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S

of day to day business operations of the Assessee and
the operations being routine in nature by way of
providing value added services of the eustomers. The
ITAT noticed t?at the mob_‘ile_._. eervAices required
Continuee, "“ijggre;}da'tion' and momtorlng and the

expemditure,.in 'qUestion was incurred a's‘a matter of

%‘l

G . Yy IS
) . . Sy e Ny 1
towards product development were allowed azs

!

i
il
i
\

revenue expenditure. !

PN m"—w— e

Wt
wro e

31. The findings are factual ln VleW of the factual flndlngs
). i ) ’! L A‘

Assessmg”!- Officer has  himself auBWéd;.,."similar

expen°es for the A sessment Year 2004 05 to 2006-
07 and 2008- 09 and 2@09 10; we fmd no lnflrmlty in
the erder of the ITAT and find that no substantial

guestion of law arises in the present ap'peal.
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32. The appeals are accordingly dismissed with no orders

as to costs.

R R

L SANJEEV SACHDEVA, J.
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