(}\
THE HIGH COURT OF DELHI AT NEW DELHI

% | Judgment delivered on: 7™ November, 2013
+  ITA 330/2012, ITA 338/2012 & ITA 339/2012

DIT-I, INTERNATIONAL TAXATION ....... Petitioﬁer [
| : . versus ’ :
ALCATEL LUCENT USA,INC. ... Respondent ,

+ ITA 328/2012, ITA 329/2012 ITA 336/2012 ITA 33772012 &
ITA 340/2012 s

DIT-I, INTERNAT I L Petitioner

ALCATELW UCENT® ERVICES INC . Respondent

For the Petmoner
For the Respondent

CORAM:-

R.V.EASWAR, J

For orders see ITA 327/2012.

‘R.V.EASWAR, J |

p .
BKDA'R DURREZ AHMED, J .

NOVEMBER 7, 2013/hs

ITA Nos.328-330 & 336-340/2012 Page I of 1

Sugnature 0 Verified




+ ITA 328/2012, ITA

THE HIGH COURT OF DELHI AT NEW. DELHI

% | | A Tudgment delivered on: 7‘:11 November, 2013

4 ITA 327/2012, ITA $30/2012, ITA 338{2@]12 & ITA 339/2012

DIT-T, INTERNATIONAL TAXATION® ... Petitioner
Versus
ALCATEL LUCENT USA,INC. . ... Respondent

ITA 340/2012

»9/;_2@12*,*&1[?%-336/2@12,, ITA 337/2012 &

DIT-I, INTERNATI

ALCATEL LUCENT WOI ....Respondent
4 i g .
. 5] I ‘.
Adyocates who appeared in this case: . | 5,
For the Petitioner %, : Mr N.. i, it :

For the Respondentl; ith Mr Mayank Nagi, Ms
: 4 '

hea

CORAM:- v j
HON’BLE MR JUSTICE B,
HON’BLE MR JUSTICE RiVLLAS WAL

JUDGMENT

B.V.EASWAR, J

1. These are nine appeals filed by the Revenue under Section 260A of
the Income Tax Act, 1961 (hereinafter referred to as 'the Act'). They are

directed against the common order passed by the Income Tax Appellate
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years involved are 2004-05 to 2008-09.

31 ITA No 327 of 2012 was taken:as

Y

Tr1buna1 on 21.10.2011 in ITA Nos. 3821 to 3824/de1/2011 and ITA
Nos 3825 to 3829/de1/2011. There are two respondents in these appeals
(1) _Aleatel Lucent- USA, INC. and (ii) Alcatél_‘Lucent World Services

'INCL In respect of the first assessee, the assessment yearS' involved are

2004-05 to 2007-08 and in respect of the second assessee, the assessment

(QQ}}- frar%ned ) thewfollowmg substantial

on 234B of z‘he Income
dt‘

\}

liable fdf pay mteresz‘ in
‘ T'ax Acti? "
|

’X"\

‘under eonsideration, W_hieh is the FYE 31.0_3.'2__006, i'ele{raht to the
asee551nenﬁ-year 2007-08. It weuid appear lthat'the aforesaid group
-'starlte& its ‘ei)erati_ons in India in 1982 in terms 'of an agreement Witll ITI
Limited,j a:‘ public sector undertaking -. which was engaged in the

manufacture of telephones. Thereafter a joint venture was established
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Wiihv»C—DOT at Chennai bvesides establishimg a 1'esearcli céntre at
;-:T b Bein‘galore. On 27.02.2009; a surve’y.under Section 133 A of the Act was
conducted in the premises-of Alcatel Lucent India Ltd.; which is the
Indian subsidiary and Which according to‘ the income tax authorities

constituted the permanent establishment (PE) of the assessee in India.

The Indian subsidiary provided marketing support services to ﬂle C

assessment of the ‘pleoent assesse-e‘issued notices under Section 148 of
p - the Act for the aséessment yéars 2004-05 to 2007-08. l(t may be added
' ¢ o theit similar reassessment notices under Section 14é were also issued to
the other assessee concerned in the present appe;als, i.e. Alcatel Lucent
?E | World Services INC for the very same. assessmerit years; in addition, for -

the assessment year 2008-09, a notice under Section 142 (1) was also-
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issued to that company. Apparently, these notices were issued on the

ground that income chargeable to tax in India had escaped assessment.

4. Iq response, both thé assessees herein ﬁléd-returns of income for all
' the assessment years declaring "nil" income. In the returns, the following
note was appended, explaining why the assessee took the position that 11
‘was not liable to tax in India: |

_— " "
y , a)

b)
i
A | ) same were also ccoivec ouz‘szde of India. In
B
A ' _ view of above, the Company does not have any
; ' taxable presence in India and hence no portion
f; of its business profits is taxable in India.
‘ “ ¢)  The present return of income is being filed
bl under protest and in pursuance to the notice

" issued under section 148 of the Indian Income- B
tax Act, 1961 ("the ;Act") by the Assistant
" Director of Income-tax, Circle -1(1),
International Taxation, Drum Shape Building,
[.P. Estate, New Delhi. The return is being filed

'; ' , ITA Nos.327-330 & 336-340/2012 ' Page 4 of 33




only with a view to comply with the said notice.

The act of such compliance is not an admission

of any sorts that Alcatel Lucent Inc. had any

taxable income in India for the year under

consideration. The return is being filed without

‘prejudice to the Company's contention that the

notice issued to it is without jurisdiction and

_ bad in law. The return is being filed without

.. prejudice to the legal rzghts the Company. has

- under law to contest the above notice, including

the right to challenge the extra territorial

: A applzcatzon of the Act in the present case. The
i, : | : < “ti‘ﬁ complzance to the

cedmg to the yurzsdlcl‘zon of the

assessees. In the re-assessment order, n addition to the aforesaid income,
the assessing officer also directed that interest under Sections 234A,
‘ .+ "934B and 234C shall be charged. Demand notices were accordingly

. .; issued. .
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6.  Appeals were taken. by the assessee in respect of all the

assessment years before the CIT (Appeals). Three grounds were taken in

‘the appeals. The first ground was that the assessing officer erred in

computing the income of the assessee as was done in the re-assessment

. orders; the second ground was that on the facts and in the circumstances

of the case and in law, the assessing officer erred in levying interest

under Section 234B "In.yview /{ z‘he sact z‘hat aeﬁem‘zre consideration in

VRl l\

- eSS
T s
TR

Before the CIT (Appeals);

see did not pless tl e appeals in

dlrected against the levy

' presse’d,_the contention being that it was the liability of the purchasers of

the telecom equipment in India to deduct income tax at the applicable
rates from the remittance made to the assesseé_ under Section 195 of the
Act, that in view of the language employed in Section 209(1)(d) the

assessee was entitled to take credit for the tax which was "deductible" at

ITA Nos.327-330 & 336-340/2012 a Page 6.0/ 33
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source while computing its liability for paying advance tax and if the

\

* amount of tax so "deductible" by the payer in India is givenl credit, there

was Lno‘amount of advance tax payable by the assessee, and if that is so

‘there was no question of the assessee being liable to pay any interest
under Secti’on 234B. Several authorities were cited before the CIT

(Appeals) in support of the above contention including the judgment of

 inyDiFécto

of Fncome Tax vs. Jacabs

At!,L

e,
v"t'.h i,

010) 330 ITR 578.

g
)
. 3y i ; [k .
‘ bl . {7 i bt .
tax at source {at the rates in f he payments made and if the
% & 7
-{'\ i1 .‘H‘

payer has defatilted in deduc ih :

234B from the non-resident assessee. It was further held in this decision

that the non-resident will, no doubt, be liable to pay the income tax on

- the income assessed upon it, but it cannot be held liable for payment of

any advance tax thereon if the tax deductible by the payer in India
exceeds the amount of advance tax payable on the estimated income. It

was further held that the position would be so even if the income tax

ITA Nos.327-330 & 336-340/2012 . Page 7 of 33




can be no lia

. - B .
interest underfgg»S ection 234B.

was nqt in fact dgduc‘ted from the remittatice because Section 209>

f(lj(d) of the Act permitted the non—residén;c assessee to take credit,
while computing its advance tax liability, for the amount Iof income tax
that - was "deductible" from the remittance, though not actually
deducted. It was furthermore held in the judgment fhat once it was

found that the liability was that of the payer under Section 201 of the

inf
o

By eqe, 4
ibility fastened

i
J
|

PO

Wi

"Tn this case, it is undisputed that the tax on the
entire income received by the appellant was
required to be deducted at appropriate rates by the
respective payers u/s 195(2) of the Income-tax Act.
Had the payer made the deduction of tax at the
appropriate rate, the net tax payable by the appellant
would have been Nil. Therefore, it is clear that there
was no liability to pay advance tax by the appellant. 1
-have carefully gone through the various judgments
relied upon by the appellant in this regard. The

- ITA No§.327-330 & 336-340/2012
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jwzsdzctzonal High court i.e. Hon’ble Delhz High Court, in
recent judgment dated 30" August 2010 in the case of
Director of Tncome-tax vs. Jacabs Civil Incorporated/
Mitsubishi Corporation : (2010) 330 ITR 578 (Delhi),
has held that section 195 puts an obligation on the
_payer, i.e., any person responsible for paying any tax
resident, to deduct tax at source at the rates in force
from such payments and if payer ‘has defaulted in
deducting tax at source, the department can, take
action against the payer under the provisions of
section 201. In,szgéh a case, the non-resident is liable -
to pay tax but ﬂfzer‘e 'sx, N e ;ngés‘tz'q'n of payment of

qult of the

‘\ B

:\ments maa’e

9.

i takengn#behalf of the Revenue was

e

Before the Tribunal thé ofite
that at the time of the receipt of monies from Indla the assessee had taken
the plea that it did‘ not have a PE in IndiaAand therefore the payment was
not chargeable to tax in India and consequently the provisions of Section
195 were not applicable, Whereas in the appeals before the CIT (Appeals)

a contradictory‘ stand was taken by the assessee, by accepting the fact that

it had a PE in India and admitting that the income earned in India was '

ITA Nos.327-330 & 336-340/2012 Page 9 of 33
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chaf_geable to tax. Nevertheless, it was pointed out by the revehue, the
assessee still contended that no interest under .‘Séction 234 B cﬁn be 1evied
because if the entire income was subject to tax in India the cdnée_quence
would Be that it was the responsibility of the péyer to deduct tax é.nd if he
has not donei so, the remedy of the Income Tax Department lies. against

him in terms of Section 201 and not against the assessee under Section

R

ntested-this

A

the.CIT (Appeals)rand submitte
P

1y,
L,

it

Yo

2
o

ifgha.t consistent

I

pointed out

o the notice under 5

i
have any PE in India

ection 148,

- purchase price of the equipménts without any deduction of tax in terms

of Section 195, it is now not open to the assessee, merely because at the
first appelléte stage it did not choose to contest the assessment of the
income attributable to the Indian PE, to turn around and say that now

that it has accepted the liability to pay tax on its Indian income, it was

ITA Nos.327-330 & 336—34(2/2012 Page 10 of 33
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- for the I[gdia_m payei"s o ha\'/e ldeducted the té}é and if they had not ddn_e
so; the ass‘eiss_‘ee cannot be held liable for the interest. It was fuﬁher

- pointe;d out by the ‘Revenue that coﬁsequént to the amendment made to
E Se;ctio'n 201 by the Finance Act, 2012 with effect from 01.04.2012,

L -+ time limit of four years was set for taking action under Section 201 and

therefore ho action can be taken against the payers for the years under

——

Lg? 2,
limit for taking action against:

s w‘. .
iy Now that the ac';‘c;gon against

i

f‘ -'Y!é. é‘ :{" }‘f '

i - . 40y iy

become time barred,utl ent has been
: - o

el
liable' for payment
Ny,

0,

7

- ) J&.
Re

VL1

Tribunal. It“held that undisputedly the tax omn .the irllcome' received by
the assessee was required to be deducted at source at the applicable
. rates by the respective.payers under Section 195 of the Act. In terms i

, .5 - of Section 209(1)(d), the income tax calculated on the estimated

4 income of the assessee is to be reduced by the amount of tax which would

-
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e e e

Lt 1t &
: PR




"17

be deductible at source. Mo tax was deducted by the payei‘s, for Which the

aésdssees cannot be faulted. However, the assessee can take credit for the
tax which ought to have been deducted by the payers ‘because the
requirement of Section 209(1)(d) was that the tax "deductible" could be

taken credit for and it was not necessary that the tax should have been

actddlly deducted. In addition to this reasoning based on the language o.f.

,{

that "no such maz‘erzal in suppo

&

J
;,‘ ¢ ok
¥

nor any such facts and circy

i ‘11
'emerged from fh;e impugned

from 01.04.2010 was that in terms of Section 40(a)(i), inserted with effect

from’ 01.04.1989, certain types of payments which are claimed as a
deduction by the payer would not get the benefit of deduction if the tax
was not deducted at source, if such payments were made outside India.

Accordmg to the Tribunal this provision ensur Pd effective compliance of

ITA Nos.327-330 & 336-340/2012 ; Page 12 of 33
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Section 195 of the Act relating to tax deduction at source. The Tribunal
eventually found that the controversy was co“iv'ered by the judgment of
this -court in Jacabs Civil Incorporated. (supra) and accordingly
confirmed the decision of the CIT (Appeals) that the assessee was not
hable to pay any interest under Section 234B of the Act.

12.  According to the learned standing counsel for the income tax

reassessments; but before the CIT (Appeals) it gave up the claim that it

was not liable to tax in India and pressed its claim only to the extent of its

hablht'y to pay interest under Section 234B It is submitted that this

factual position is in complete contrast to the facts before thls Court 1n

Jacabs (supra) where the asséssee admitted its liability to pay tax on the

ITA Nos.327-330 & 336-340/2012 g . Pagel3of33
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Indian income in the return filed by it and the payer was, therefore, found

clearly liable to deduct tax. It was in those circumstances that this Court

held that the tax was "deductible" and the non-resident assessee can

‘rightly take credit for the same, even though the tax was not actually

deducted, while computing its advance tax liability, According to the

learned standing counsel, it is not open to the non-resident assessee in the

122
£ E"S

13. The leé%ed*coﬁnsel for I
@
deduct tax from theé*pa;
does not -depend on the stand taken by the non-resident assessee
Vx‘fiﬂ’l régafd to the question whether br“not the amount remitted
gives rise to tax Iiabﬂity under the Act in India. In case the payer
has any doubt about the taxability of the' sum remitted by him in

!

the hands of the non-resident assessee, it is open to him to make an

-

ITA Nos.327-330 & 336-340/2012 S - Page 14 of 33
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application under Section 195(2) to the appropriate authority to

have the income portion of the sum determined for the purpose of

deduction of tax;

(b)  If the payer fails to deduct the tax, his liability to make good.

-the payment along with interest is governed by Section 201(1) and

(1A). This liability is absolute and exhaustive of the re1ﬁedy

G0

ty, upon the payér

ought to hagfg df,%ducted from
iy W ‘\\,

PouLs

E!"l . . .
1id Section 234B which levies

the sum paid to the non=Ee:
5 EER

B Pl

interest'on the non-resident essee for non—paymen;ié? of advance
i h i
i»%x lf\(?

tax are m ifferent fact-situations.

(d)  There isno concession given by Section 201 in the sense that
no plea of reasonable cause for the failure to deduct the tax can be

‘entertained under that Section;

| (e) The Proviso to Section 209(1) insertéd by the Finance Act,

2012 amending the sub-section to provide that the non-resident

ITA Nos.327-330 & 336-340/2012 .  Pagel5of33
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assessee can take credit only for the amount of tax actually

deducted by the payer while computing his advance tax liability

was inserted only‘“w. e. . 01.04.2012 and Would.apply only from-

the assessment year 2012-13. The amendment is not clarificatory or

explanatory and has been made expressly prbspectiVe.

In his rejoinder, the learned standing counsel for the income tax

EE

R © e &Y . ’ . 54 5'\\, ' .
expression appeatng in Expl; clow Sectioh*234B and this
: ) : & . F ) ) )

1

i

¥

makes a crucziig;%tl difference in

W

gessce's case. He pomﬁed out that
Y e B , i
{ . ki

'.'.H
od both before be};‘ilg amended

1
i

g .
under the afor,ggsald Explanation

)
w

r, only the tax

is deducted at source, no such adjustment from the tax on the total

income assessed is permissible. In other words, his contention was that
‘the Explanation below Section 234B overrides the provisions of Section

 209(1)(d) and, therefore, the benefit of reducing the tax on the estimated

income by the tax which was "deductible", J;I'Jut not actually deducted,

was not available to the non-resident assessee. , He further pointed out .

ITA Nos.327-330 & 336-340/2012 - Page 16 of 33




that in the present case the payer knew that no income was chargeable to
tax in the hands of the non-resident assessee as the sum remitted
répresented the purchase price of the telecom equipments and, therefore,

advisedly did not deduct any tax from the remittance.. When the assessee

accepted itsi:éx Jiability in India, it follows that it would also be liable to

i

ted the taxable in

‘assessee admit

it

1\;% !

i |
to deduct tax. A

to him, the presenj{’%' case stands

A

f
i F

SRR

4

also found lia

e
o

ona complétely‘differq t"foot
15. Both‘the s desufl éhihave also been
A | 16. - In the light of the ledg111€iltiﬁof ‘:h15 Court. in Jacabs (supra), the
inte_lpretation to be placed on Section 209(1)((1) in juxtaposition with
/. o Section 195(1) is that wlﬁch is canvassed before us on behalf of the
| assessee. How?ver, we find merit m the submission of the learned
standing counsel for the income tax department that on the facts of the

present case, the afqresaid legal position cannot-be applied. As pointed 3

ITA Nos.327-330 & 336-340/2012 Page 17 of 33
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. paid by the I

ﬂy

out by him, in the case of Jacabs (supra) the assessee filed its return of
vincome admitting tax liability on income of ?296,83,278/—. On this
iﬁc;ome it did not pay advance fax .on the due d%ttes. The assessing officer
proéeeded to charge interest under Section 23 4B, overruling the assessees
obj eqtion that tax was "deduc‘;ible" by the National Highway Authority of

India for whom the assessee was executing the projects. The plea was,

ncome Tax Appellate

k=0
k !‘{‘7,‘1‘ }

l.thatigince it was the

4

[
1, the assessee

ﬂ itled to take creclijt.}f}=i for the tax
U i

L _
which was "deductible}

W

§'advance tax

note appended to the return (which we have extraéte“d earlier) the
assossee denied its liability to be taxed in India on the ground that it
had no PE in India. The assessee also pointed out that no income from
the supply of telecom equipment to the Indian dealers arose in India

since all sales were made from outside India (in the USA). The

assessing officer did not accept the claim made in the note and

. ITA Nos.327-330 & 336-340/2012 - ‘ Page 18 of 33
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proceeded to assesé the assessee in respect of the income arising in India
from the- suppiy of the telecom equipment én estimate basis. The |
assessment ‘was not aécépted and ap‘peais were ﬁled but in the appeals"'
the assessee did not press the ground of appeal agamst the computat1on
of the income, but pressed the appeals only apamst the levy of interest

under Section 234B. Thus 1t was at the stage of the CIT (Appeals) that

:

also not hableito deduct tax und
i*k

bisneﬁt of the decision of this Court inJazéazbS (supra) cannot be extended
to the assessee.

17. .The learned counsel fbr the assessee, however, put fch“th two
argurhents in rebuttal. . The first is that this Court also decided thé case of
Mitsubishi Corporation in the same judgment dated 30" August, 2010 by

which Jacabs’ (supra) wéé decided. In this behalf, he drew our attention

ITA Nos.327-330 & 336-340/2012 : Page 19 of 33
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to the first paragraph of the judgment in which this Court observed that |

except in lITA’ No0.491/2008, in all other appeals, M/s. Mitsubishi
Corporation was the assessee-respondent. However, the issue in all the
cases was the same i.e. chargeability of interest under Section 234B.

While narrating the facts, this Court took note of the facts appearing in

ITA No.491/2008 which related to Jacabs (supra). The Court proceeded

Corpomfzon mtere t"charge

‘n‘

!I

deleted by tha{;fT vibunal". Oh 1l

hese observatlons )the learned
i

faats of Jacabs ané Mltsublshl

u%moned the ﬁle of

_Mitsubishi

Corporation. The order of the Tribunal is datec_;l 23 .06.2009.

Paragraph 2 of the said order reads as under: - -

"2.  The appellant Mitsubishi Corporation is a Japanese -
non-resident company and it had been carrying on its
activities through its liaison office in New Delhi and offices
in other cities called "divisions". It claimed that it has no
income taxable in India. The department, however, carried
survey and recorded statement of General Managers in
India and, on the basis of documents recovered in survey,

N\
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held that a portion of income of the assessee attributable to
Indian activities was liable. to be taxed in India under .
Article 4, 5 and 6 of DTAA between India and Japan and
under provisions of the Indian Income Tax Act. Initially, the
~assessee resisted such_assessment but ultimately accepted
that income taken by the AO was rightly taxed. The
quantum _of assessments was not challenged before the Id
CIT(A). The challenge was restricted to the levy of interest
ws 2348 of the Act. Before the ld. CIT(A), assessee placed
reliance on decision of ITAT in assessee's own case for AY
2005-06 wherein similar interest w/s 234B imposed on the
assessee ‘was deiez‘ed vzde.ordemm[TA No. 848/D/08 dated

e |

b’lfé’ Jw’zsdzctzonal Hzgh

19. It is thus noticed that the facts of Mitsubishi Corporation are
different from the facts of Jacabs and are akin to the facts of the present
case. Therefore, the observation of this Court in Jacabs case (supra)

that in the case of Mitsubishi Corporation, interest was charged under

Section 234B under circumstances similar to those obtaining in Jacabs

case éppears, with respect, to be inaccurate. The facts Qf the present

ITA Nos.327-330 & 336-340/2012 | Page 21 of 33
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case being similar to those of Mitsubishi Corporation, have to be,

therefore, dealt with separately. This Court would appear to have

proceeded on the assumption that the facts of Missubishi Corporation

were similar to those of Jacabs (supra). Since it is not so, different

-considerations will have to be applied and the legal position laid down

in Jacabs case cannot automatically be invoked and applied to the

present case.

20.". The other

the payer under Seetion 201 i
{‘,’S{ Yk,

. ‘
the non-residént assessee under

<ty

i
for the purposg of the present ¢
aL - 4

account of the peculiar

234B need not be e>§amined and

i
\ _'l%
ild not make any ditference, on
iy i
g : g
$

’«‘:m%y & recalled that

Rl

assessee took the p_lea that it did not halve. émy PE in India and,
therefore, the payment was nbt chargeable to tax in India, with the
coﬁsequenoe that Section 195(1) was not applicable, whereas in the
appeals before the CIT (Aijpeals), a contradictory stand was adopted by

the assessee, by accepting the fact that it had a PE in India and by

ITA Nos.327-330 & 336-340/2012 . ) Page 22 of 33
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A

‘admitting that the income earned in India was chargeable to tax. It was

further a_rgued by the revenue that such a contradictory plea cannot be
permitted to be taken by the assessee. It was pointed out that consistent

with the stand taken in the return, the assessee would have told the

Indian payer that no tax should be deducted from the remiftance and it .

B

was, therefore, not open to the assessee, merely because at the first

now accepted its 1rability to pa

e
{
e

1d if they had noti§:§01le so the

‘-*'4
ufnent of the

&

from the impugned orders.

21.  We are unable to uphold this part of the decision of the Tribunal.
Tt must be remembered that in the note appended to the return the
assessee was quite categorical in denying its liability to be assessed in

India. Tt relied on the double taxation avoidance agreement between

ITA Nos.327-330 & 336-340/2012 - Page 23 of 33
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India- and’ USA and pointed out. that there was no permanent

‘establishment in India. It further stated that the telecom equipments were

sold outside I ndla and the payments were also received outside India and
thus the assessee did not have any taxable plesence in India so as to be

liable for tax on its Indian income. If this was the stand of the assessee, it

is not impermissible or unreasonable to visualise a situation Where, the

assessee Would have r presented "L_c% “};cs Ind1an‘“"?’telecom dealels not to
¢ b “1‘ s
' ! g‘&%

o it. On the,contrary it would be

‘surprlsmg if the" ags€ss

.i 'e“

aﬁy positive or direct evidence to show that‘the' assessee did.make a
reereeentation to its Indian telecom dealers net to deduct tax from the
remittanees, such a representatien or informal ce1n1nu11ication of the
request can ’ee reasonably inferred or presumed. The. Tribunal ought to
have accorded due weightage to the strong poesibility or p1‘0babilify of

such a requeet having been made by the assessee to the Indian payers

ITA Nos.327-330 & 336-340/2012 - Page 24 of 33




since otherwise the denial of its tax liability on its Indian income would

have served little purpose for the assessee.

22. In Esthuri Aswmﬁﬂmh vs. CIT, Mysore : (1967) 66 ITR 478, a
three Judge B¢110h of the Supreme Court, while expounding on the
functions of the Tribunal and its duties while disposing of the appeals,

had this to say:

jectyres,

judgment
Between the
| , ‘taxpayers, the
b balance.".

N ; L (underlining ours).

surmise
‘ ( _, fd’hd of the

a judicial

co 23.  The Tribunal, keeping in mind the above observations, underlined
‘ by us, ought to have drawn the inference that the Indian payers did not

deduct the tax under Section 195(1) because of the request made by the
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SR

ought not to %;ay;

assessee, cqusistent with its stand that it was not liable to be taxed in

India.

24. The learned counsel for the assessee submitted in the course of his

)

‘ argli\;henﬁ that the assessee and the Indian telecom equipment dealers

cannot contract out of the statute and, therefore, even if such an

it cannot be given effect to

Nt
.

‘ lr@é_,_‘(“l) has to be strictly

g
",

at th

.
4
gl

4
}'-'5\

:-,...iilndian | payers
ctéd strictly in
uming, but not a%nitting that
: Taking a practic?%f\ view of the

|

1d h V}e resisted the

accordance with Sections 195(1

XeleT:
o ;gyﬁ"j

o

them not to deduct tax frofii=th
keep in mind the future business prospects aﬁd it was necessary for them
to keep the assessee in good humour so that -the.business relationship
rerln%iihs profitable for them. They | Would have been in no position to

resist the request. Moreover, since the sales were claimed to have been

" concluded outside India, again it would be a fair and reasonable inference

:to be drawn that the Indian dealers would have had an interface With the

t
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assessee in USA while concluding the sale lcoﬁtrqcts and on such an
occasion it is normal for the parties to ﬁnalise all aspects touching on
their relationship including the tax compliances. It should also be
remembered that no reason whatsoever has bqeﬁ given by the assessee as

to why it did not press its appeals before the CIT (Appeals) on the

question of liability to tax on its Indian income.

‘;(:iu W ‘,

cited by both {

aspect of thne? matter. This wa
«‘;11

i

. ,V
7

to change its stand at the first appellate stage and submit to the

i

assessment of the income. When it does so, all consequences under the
Act follow, including its liability to pay interest under Section 234B
SinCe it would not have paid any advance tax. Such liabilities would

arise right from the time when the income was earned. Advance tax was

" introduced as a PAYE Scheme — “pay as you earn”. It is not open to

Cessary to just Q}ghllgllt one’

o 1ng demed its tax
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i

the assessée, aftef‘ accepfing the assessment at the first appellate stage
to claim that the Indian payers ought to have dedudted the tax
irrespective of the fact that the assessee itself claimed the Indian
income to be not taxablé. We can understzind an assessee who admits its
tax hablhty right from the beginning to (uontend that it was the
respon31b111ty of the payers to deduct the tax and if they did not, even

> beetivd
B8

snmlar to the Xcase of the

" Jacabs case proceeded on the assumption that the facts in Mitsubishi

Corporation were similar to those in Jacabs. That assumption, as we

have earlier demonstrated, with respect, is not borne out by the facts.

'26. Tt further seems to us inequitable that the assessee, who accepted

the tax liabil‘ity after initially denying it, should be permitted to shift the

responsibility to the Indian payers for not deducting the tax at source
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P T

ffom the remittan.ces, after leading them to believe that no tax was .
deduictible. The assessee must take responsibility for its volte face. Once
liability to taxis accepted, all consequences follow; they cannot be
avoided. After haVing a;cépted the liability to tax at the first éppellate
stage, it is unfair on the. part of the assessee to invoke section 201 and -

pom’c ﬁngers at the Indian payers. The argument advanced by the leamed

T R ey

the interpretation ojf tax laws. Tax laws and equity need not be sworn

enemies at all times. The rule of strict intefpre‘ga@ion may be relaxed
6 j where miSchief can resﬁlﬁ because of the inconsistent or contradictory
stands taken by the assessee or even the r.eVr‘anue. Moreover, interest is,
inter alia, compensation for the use of the money. The 'assessee has had:

the use of the money, which would otherwise have been paid as advance -
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et o e g AT

,5\

tax, u@tﬂ it accepted the asseésmehts at the first appellate stage. Where
the re\}enue has been deprived of thé use of th:e :1.nonies and thereby put to
loss for no fault on its part -and where the loss arose as a result of
Vaqillating stands taken by the ass’essee, it is not éxpected of the assessee
to shift the responsibility to the Indian payers. We are not to be

understood as passing a value-judgment on the assessee’s conduct. We

ALy

hoy ditak ;}A‘é‘slp@nfbility for its actions.

SCIT : (1971)

ATt
i

W )':( .
us: “It is true thyt equitable
|
Butithose laws,

&

7 .v
s ate

i

like all other Zdzws, hav

nably and in consonance
ey, '

i

X,

strangers, . attempts should be made (to ensure) that they do not always

_remain so and if a construction results in equity rather than injustice, that
i

should be preferred to the literal or strict construction. In Calcutta Jute

Mdnufacturing Co. v. Commercial Tax Officer . (AIR ]1997 SC 292@)' |

the Supreme Court held that if there isa provision in a taxing statute to -

compensate the state by charging interest, that provision need not be
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[T S—

strictly construed but may be so construed as to effectuate its purpose.

The Court held:

“10. The State is empowered by the legislature to raise
revenue through the mode prescribed in the Act so the State
should not be the sufferer on account of the delay caused by
the taxpayev in payment of the tax due. The 'provisz'on for

- charging interest would have been introduced in order. to

compensate the State (or th

ue) for the loss occasioned
HET
due to delay in paymg z‘he ta_x (vzde C@mmr mf Income-tax

is clearly said. “Th o room for any
intendment. There is no equity about a tax.
There is.no presumption as to a tax. Nothing is
to be read in, nothing is to be implied. One can

only look fairly at the language used."

The above observation has been quoted with approval
by a Bench of three Judges of this Court in Commissioner of
Income-tax Madras v. Ajax Products Ltd. : 55 ITR 741:
(AIR 1965 SC 1358). In another decision rendered by a

4

1
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" Bench of three Judges of this. Court in State of Tamil Nadu v.

M. K. Kamdaswamz : 36 STC 191 : (AIR 1975 SC 18717) It
has been observe’d thus:

"In interpréel'ing such a provision, a construction
which woyld defeat its purpose and, in effect,
obliterate it frdm the statute book should be
eschewed.  If more than one construction is
possible, that which preserves its workability
and efficacy is to be preferred to the one whzch

" intioducing
T': )—;’1“ \x\

e f led by z‘hq dealer is

merely result in injustice but the purpose of the provision would not have

been achieved. In any case, the facts of the present case are different, as

we have earlier pointed out, from the facts obtaining in Jacabs (supra)

and therefore the said decision cannot be applied.
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| i 29.  For the aforesaid reasons we answer the substantial question of law
7 _ framed by us in the affirmative, against the assessee and in favour of the

: revenue. The appeals are allowed. '

| R.V.EASWAR, J

ADAR DURREZ AHMED, J

: 4 "y
i
i |
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