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CORAM:
HON'BLE MR. JUSTICE V.K.JAIN

JUDGMENT

V.K.JAIN, J. (ORAL)

1. The petitioner before this Court got himself registered under New Pattern
Registration Scheme (NPRS), 1979 of the respondent-DDA for allotment of a
residential flat to him. On the request of the petitioner, the aforesaid registration
was transferred in the name of his father on 12.05.1987, before his turn for
allotment of a residential flat could mature. In the meantime, DDA came out with
a scheme for allotment of residential plots in Delhi known as Rohini Residential
Scheme, 1981. The petitioner got himself registered under Rohini Residential
Scheme also and he was assigned Priority Number 10688. In the draw of lots held
on 29.03.1988, the father of the petitioner was allotted a residential flat by DDA

bearing Flat No.27, Second Floor, Pocket-B, Phase IV, Ashok Vihar and the
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possession of the aforesaid flat was handed over to him. The father of the
petitioner expired on 14.05.1988 and on his death, the aforesaid flat was mutated in
the name of Smt. Premi Devi, mother of the petitioner, on 19.06.2000. This was
followed by execution of a Conveyance Deed in favour of Smt. Premi Devi on
18.10.2000.

2. On the turn of the petitioner for allotment of a plot under Rohini Residential
Scheme of DDA maturing, DDA wrote a letter to him on 13.01.2009 seeking
certain clarifications. The said letter was replied by the petitioner vide his letter
dated 14.05.2010. Vide show cause notice dated 07.06.2012, DDA informed the
petitioner that it had been noticed that he was registered under its New Pattern
Registration Scheme, 1979 for allotment of a flat. It was further stated in the letter
that despite an earlier show cause notice issued to him, the petitioner had not given
any clarification with respect to the aforesaid registration. The petitioner was
directed to give reply within 15 days and was informed that in case no reply was
furnished, it would be presumed that he had got an allotment of plot under New
Pattern Registration Scheme, 1979 and his registration under Rohini Registration
Scheme, 1981 would be treated as ceased and no claim for allotment under the
Rohini Registration Scheme, 1981 would be entertained thereafter. Being

aggrieved from the failure of the respondent-DDA to allot any plot to him under its
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Rohini Residential Scheme, the petitioner is before this Court by way of this writ
petition.

3. The submission of the learned counsel appearing for DDA on advance notice
1s that as per the terms and conditions stipulated in Rohini Residential Scheme of
DDA, a person, who or whose spouse or any minor child, owned in full or in part
on leasehold or freehold basis, any residential plot of land or a house or who had
been allotted on hire purchase basis a residential flat in Delhi/New Delhi or Delhi
Cantonment, is not eligible for allotment of a plot under the said Scheme. In case,
the individual share of the applicant in the jointly owned plot or land under the
residential scheme is less than 65 sq. metres, he could be allotted a plot under the
said scheme, but this relaxation shall be applicable only in respect of private
properties and the person who owns a house or a plot allotted by DDA on an area
of even less than 65 square metres shall not eligible for allotment.

4. The learned counsel for the petitioner, on the other hand, submits that the
turn of the petitioner for allotment of a residential plot under Rohini Residential
Scheme having matured only after DDA (Disposal of Developed Nazul Land)
Rules, 1981 had coming into force, the eligibility of the petitioner thereafter is to
be determined only in terms of statutory rules and not in terms of the conditions
stipulated in the brochure issued under Rohini Residential Scheme of DDA. He

further submits that Nazul Rules do not make any distinction in respect of the
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house which are acquired privately or the house which are allotted by a land
owning agency such as DDA and if the area of such a house is less than 67 square
metres, the applicant under Rohini Residential Scheme, whose turn for allotment
matures after coming into force of Nazul Rules, is eligible for allotment of a plot.

5. The issue involved in this petition came up for consideration before a
Division Bench of this Court, to which I was a party in LPA No. 670/2012 and
709/2012, decided on 05.03.2013. The facts as stated in the aforesaid appeals were
as under:-

“l. The respondent in LPA No0.670/2012 got
himself registered with the appellant - DDA in the
year 1976 for allotment of a residential flat. The
appellant allotted an LIG flat to him at Motia
Khan, vide allotment letter dated 16" August,
1998. The said flat was built on area measuring
less than 65 sq.m. In the meanwhile, the
appellant had come out with a Scheme known as
Rohini Residential Scheme, 1981, for allotment of
plots of land. The respondent also applied for
allotment of a plot under the aforesaid Scheme
and a plot measuring 60 sq.m. was allotted to him
vide demand-cum-allotment letter dated 6"
August, 2004. However, possession of the
aforesaid plot was refused to him on the ground
that he had already been allotted a residential flat
in Motia Khan and, therefore, was not entitled to
any further allotment from DDA. Since the
appellant cancelled the allotment of plot to the
respondent, he filed a writ petition questioning the
aforesaid cancellation. The learned Single Judge,
vide impugned order dated 26™ May, 2011,
directed the appellant to hand over possession of
the aforesaid plot to the respondent if full
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payment in terms of the Scheme has been
received by it.  Being aggrieved from the
aforesaid order, the appellant is before us by way
of this appeal.

2. In LPA No.709/2012, the respondent before
us was allotted a plot of land under the Rohini
Residential Scheme of the appellant and a
demand-cum-allotment letter dated October 35,
2005 was issued to him. The respondent,
however, did not deposit land premium with the
appellant in terms of the allotment letter on the
ground that one condition added in the allotment
letter was to the effect that the allotment was
subject to non-allotment of Janta flats. The
respondent sought deletion of the aforesaid
condition from the allotment letter issued to him
and finding no positive response from DDA filed
a writ petition seeking an order restraining the
appellant from cancelling the aforesaid allotment
and directing it to handover possession of the
aforesaid plot to him. It would be pertinent to
note here that the respondent in this case has been
allotted a Janta flat constructed on an area
measuring less than 67 sq. metres.  The learned
Single Judge, vide impugned order dated
28.10.2010 held that irrespective of allotment of a
Janta flat to him by DDA, the respondent was
entitled to allotment of a plot under the Rohini
Residential Scheme, 1981.”

6. After noticing the terms and conditions stipulated in Rohini Residential
Scheme, 1981, relied upon by the learned counsel for the respondent and Rule 17
of DDA (Disposal of Developed Nazul Land) Rules, 1981, the Division Bench,

inter alia, held as under:-
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“S. It is not in dispute that since the flat allotted
by DDA to the respondent in these appeals have
been constructed on land measuring less than 67
square metres, they would be entitled to allotment
of a plot of Nazul land from DDA, if the matter is
to be governed by the aforesaid Rules. Since the
terms and conditions stipulated in the Rohini
Residential Scheme, 1981 debar any allottee from
DDA from allotment of a plot under the said
scheme, even if the area of the house/plot allotted
to them by DDA is an area less than 65 square
metres, the question which comes up for
consideration in this case is as to whether the
allotments made by DDA wunder the Rohini
Residential Scheme, 1981, after coming into force
of Nazul Land Rules, would be governed by the
terms of the Scheme or by the provisions of the

Rules.
X X X X
7. The first question to be examined by us in

this regard is as to what would be the relevant date
to determine the eligibility of the applicant under
the Scheme, whether it would be the date on which
the application is submitted or it would be the date
on which the allotment is made. Indisputably,
mere submission of application to DDA for
allotment of a plot under its Rohini Residential
Scheme, 1981 does not constitute a binding
contract between the parties for allotment of a plot
to the applicant under the aforesaid Scheme. A
binding contact would come into force only when
a specific plot is offered and such an offer is
accepted by the applicant under the Scheme. If no
binding contract between the parties came into
force merely on submission of an application
under the aforesaid Scheme, it would be difficult
for us to say that the date of submitting an
application would be the crucial date to determine
the eligibility of the applicant for allotment of a
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plot. In our opinion, the crucial date on which the
eligibility of the applicant is to be examined is the
date on which the allotment of a plot is made by
DDA. Since Nazul Land Rules came into force
before allotment of plots under the aforesaid
Scheme came to be made to the respondents, it
would be difficult for us to say that the eligibility
of the applicants for allotment of a plot under the
aforesaid Scheme was to be examined de hors the
provisions of the statutory Rules. Section 22(3) of
Delhi Development Act contains a statutory
mandate to the appellant to make allotment of
Nazul Land developed by it or under its control
and supervision only in accordance with the
aforesaid Rules, which could be supplemented
only by the directions, if any, given by the Central
Government with respect to disposal of such Nazul
Land. In our opinion, on coming into force of the
Nazul Land Rules, the eligibility of the applicants
for allotment of the plots is to be considered in
terms of Rule 17 of the aforesaid Rules and the
terms and conditions contained in the Scheme, to
the extent they are repugnant to the provisions
contained in the aforesaid rules, cannot be resorted
to.

8. In Delhi _Development Authority Etc. v.
Ambitious Enterprises & Anr. 67(1997) DLT 774,
the argument taken by the respondent before
Supreme Court was that the Nazul Land Rules
having been came into force only on 26"
September, 1981 and the public advertisements for
allotment of plots having been issued much earlier,
the said Rules would not be applicable. The
argument did not find favour with the Supreme
Court. Noticing that no plots had been allotted
prior to coming into force Nazul Land Rules, the
Apex Court held that once these Rules, which are
statutory, came into force, no allotment could have
been made outside or in contravention of those
Rules. In view of the authoritative pronouncement
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of Supreme Court in the above-referred case, there
seems to be no scope for a contention that the
allotments of plots under the Rohini Residential
Scheme of DDA will not be governed by Rule 17
of Nazul Land Rules.

9. The issue involved in these appeals came to
be considered by a learned Single Judge of this
Court in M.L. Aggarwal v DDA 2004 Rajdhani
Law Reporter 21. 1In the aforesaid case, the
petitioner before this Court applied for allotment
of a plot in MIG category on 24.04.1981 and
allotment was made to him on 29.11.1983. The
allotment having been cancelled by DDA, on the
ground that wife was holding a plot about 30
square metres, the said writ petition was filed by
him questioning the cancellation of allotment. In
reply to the writ petition, DDA relied upon the
terms and conditions of allotment and contended
that Nazul Land Rules having come into operation
in September, 1981 and the Rohini Residential
Scheme having been launched in February, 1981,
the aforesaid Rules did not apply. Rejecting the
contention, the learned Single Judge, infer alia,
held as under:-

“16. In order to appreciate the issue at hand, it
has to be considered as to what would be the
relevant dates — is it the date of registration under
the scheme relevant or the date of allotment? The
Supreme Court in DDA vs. Pushpendra Kumar
Jain, JT. 1994 (6) SC 292 has held that the rights
of a party come into existence only on the issuance
of the allotment letter. There can be no dispute
that the registration can take place by both the
persons but there would not be entitlement to two
allotments. The Nazul Rules came into force prior
to the allotment being made.

17. In my considered view, the prospective
application of the Nazul Rules cannot imply that
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the same would not be applicable to the present
case in view of the fact that the rules did not exist
when the scheme was propounded since these
came into force about six months later. The Nazul
Rules are statutory and the relevant date is the date
of allotment. Thus, the Nazul Rules would be
applicable even in the present case.”

Being aggrieved from the above-referred
order passed by the learned Single Judge, DDA
filed an appeal being LPA No. 191/2004 which
was dismissed by a Division Bench of this Court
on 02.02.2006 with the following order:-

“4.  The petitioner applied for allotment of a plot
in Rohini Residential Scheme and he was issued an
allotment letter dated 29.11.1983 against which he
deposited the amount of the said plot.

5. The question in this case is that whether the
petitioner was disentitled from getting the
allotment in view of the fact that his wife had
already been allotted a plot.

6. In this connection Rule 17 of the DDA
(Disposal of Developed Nazul Land) Rules, 1981
states:

X X X X X

Admittedly, the wife of the petitioner has a plot of
area 31.28 sq. metres which is less than 67 sq.
metres. In our opinion, the proviso to Rule 17
means that if the wife has a plot of more than 67
sq. metres then the husband cannot be allotted a
plot. However, if the wife has been allotted a plot
which is less than 67 sq. metres, the prohibition
contained in the main part of Rule 17 does not
apply. In our opinion, this is the simple and plain
meaning of Rule 17 and we cannot twist its
language.”
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The order passed by the Division Bench was
further challenged by DDA before Supreme Court
by way of Civil Appeal No. 4362/2007.
Dismissing the appeal vide order dated
26.11.2009, the Apex Court, inter alia, held as
under:-

“We are of the opinion that the finding of the High
Court that the allotment would be covered by Rule
17 of the Delhi Development Authority (Disposal
Developed Nazul Land) Rules, 1981, appears to be
correct as on the date of draw of lots the aforesaid
rules had become operative.”

10. It would thus be seen that in view of the
above-referred decision of this Court, the issue
involved in these appeals is no more res integra.
The learned counsel for the appellant, however,
contended that in none of these cases, the existing
allotment was made by DDA, whereas in the case
before this Court the existing allotments were
made by DDA and if the terms and conditions
contained in Rohini Residential Scheme, 1981 are
not applied, it would result in a person getting
allotment of more than one plot/flat from DDA. In
our view, the contention is misconceived in law.
The issue involved in this case is as to whether the
allotments made under Rohini Residential Scheme,
after coming into force of Nazul Land Rules would
be governed by the provisions of the Scheme or by
the provisions of the statutory Rules and the view
taken in the above-referred case was that it is
Nazul Land Rules which would govern such
allotments. Once it is accepted that the eligibility
of the registrants under the Rohini Residential
Scheme, would be governed by the provisions of
Nazul Land Rules and not the provisions of the
Scheme to the extent the provisions of the Scheme
are contrary to the statutory provisions contained
in the Rules, it would be immaterial whether the
existing allotment was made to DDA or by some
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other agency or it was free hold property
purchased by the allottee from the open market.
Rule 17 of the Nazul Land Rules admittedly does
not debar the allottee from DDA from allotment of
land by DDA, in a case where the area of the
land/plot already owned by or allotted to him does
not exceed 67 square metres.”

7. In view of the above-referred decision of the Division Bench, which is
binding on me, the petitioner must succeed in the writ petition filed by him and
DDA is required to allot a residential plot under its Rohini Residential Scheme to
him, in case his turn for such an allotment has already matured.
8. For the reasons stated hereinabove, the writ petition is disposed of with a
direction to DDA to allot a residential plot in its Rohini Residential Scheme to the
petitioner provided his turn for such an allotment has matured and all necessary
formalities in this regard are completed by him. Such allotment shall be made by
holding a mini draw for this purpose within a period of four weeks of the petitioner
completing the requisite formalities. The allotment would be made at the rate
prevailing on the date of the filing of this writ petition.

The writ petition stands disposed of accordingly. There shall be no order as

to costs.

V.K. JAIN, J

APRIL 23, 2013
BG
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