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IN THE HIGH COURT OF DELHI AT NEW DELHI

+  W.P.(C)3650/2007

BHARAT SANCHAR NIGAMLTD ... Petitioner
Through:  Mr. Raj Birbal, Sr. Advocate with
Ms. Raavi Birbal, Advocate

Versus

BHARAT SINGH & ORS. e Respondent
Through:  Mr. Vikram Nandrajog, Advocate
with Mr. Bijender Singh, Advocate

CORAM:
HON'BLE MR. JUSTICE VIPIN SANGHI
ORDER
Y% 20.03.2013

C.M.Appln. No. 12604/2007(u/s 17-B of the L.D. Act)
I have dismissed the application preferred by Shri Charat Singh,

the workman in WP(C) No. 3152/2007 which is on the same lines as the
present application.

For the same reasons, I find no merit in the application and dismiss
the same.

The application stands disposed of.
Writ Petition (C) No. 3650/2007

In view of the orders passed today in Writ Petition (C)

No. 3150/2007, this writ petition also stands disposed of.
All the pending applications, if any, also stand disposed of.

W

VIPIN SANGHIL, J

MARCH 20, 2013
sl
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. Date of Decision: 20.03.2013

By : : Co
. f B S NI, ' P Petitioners
, C o Y 7 ‘ Through:  Mr. Raj Birbal, Sr. Adv. with

e T _ Ms. Raavi Birbal, Advocate

T YCIsus ' : ‘

1 'jéj_jj:_s‘f e "APAR SINGH & ORS.. - ... Respondenis
g ik S Through: Mr. Vikram Nandrajog, Mr. Amit
' - .. Singh, M. Sheetesh Khanna and M.

v E Sushil Jaswal, Advocates

A A e
pPAC SRR I B CORAM
S ﬂl()N’BLF MR. JUSTICE VIPIN SANGHI
. 'fE“ = . 'a‘i ’

S VIPIN %ANGH][ J. (ORAL)

©oppe miouy, T

e o e | +This b;uc,h of writ petitions undet Article 226 ot the Consmutmn of

1‘ ‘:;.: ;;i,v-‘-i,lnd ia Imve becn preferred by Bharat Sanchar Nagam Limited (\BSNL,,
& sqall le gommon award passed by the Central- Govemmcm Industrial
li "l‘nbunql oum Labour Court II, Rajendra Place Rajendra [hawan New
el el

M ’ '," "Dolhi’ ((‘(Jll) in several references made in respect of the 1'cspondc,m

U Iy\lQl”lelﬂl'].

, - 2. - “I'he reference in respect of each of- 1hc workman is more ot lc ,
.. f o ;",dcmj@ ’h(, samc issues arise from the 1efelcnccs and; conscqx'cmly, hwe
o i : ; hu,n dealt with in the common awald pa%sed by the CGIf Asan CX'unplc I

L L
e am u,pu)du(,mg hc1cm below the 1efelence made n 1espcct of Sh. B-qlbu"
. ' ! |
fifi LT (1) s 2150-56/2007 & other connected maters Puge 1 of 20
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r‘gi) li = Lhe 163pondcm in' W, P (C) No 3649/2007 which 1eads as follows':

1

S “‘Hf/?(,lhe/" the action of the management of G.MTD BSNL, . -
' " Wapidabad in terminating/disengaging the services of Sh.
" Balbir Singh So Sh. Khajan Singh w.e.f 01.09.2002 without
complying with the provisions. of the ID Act, 1947 and non-
. conferring of temporary status on him in accordance with the

L - IDOPTS Scheme of September 1993 and thereby non

A .+ regularizing his services in terms of provisions of CL(R&A)

Act, 1970 employed through security contractors viz. M/s

E . Luxman Security Agency, M/s. Keshav Security Services, M/s.
Anuradha Security Services was just, Sair and legal? If nol,
what relief he is entitled to and from which date?”.

iy )

“The CGIT by the‘impugnéd award has answered the .reference in

'lnvour" [ ‘the ' workmen by holding that the action of the ﬁctitioner

mdmgcmcnt in tcrminating/disengaging services of the workman without

c,omplymg, with the provisions of Industrial Disputes Act 1947 (1he Act),

X ':‘f.zmd m noi confcumg temporary status on therh in accordance with the

Dcpdltm(,nt of Personnel Training (DoPT) Scheme of Septcmbm 1993 and

Lhmeby not mgulau/mg their services in terms of the provmons of the -

C’ontr 1c,L I,abour. (Regulauon and Abolition) Act, 1970 (the LLRA Act)

Cmployccl lhl -ough secumy contractors namely, I\/I/s Luxman Security

R /\Bcn(,y M/s Keshav Secunty Services, M/s. Anuradha SeCuuty Services is

Pl

LT
S

not ;ust or

vy
1

1

S

x'gW c

fair or legal. T he management has béen dnectcd to reinstate all -

Lhc lCS[’J()I‘ldCl’ll workmen, Some of the workman 1n rcspecL of whom *

o ro[‘éfcnces were made had not led their evidence and, conscquently, no such

duc,cuon has been 1ssued in respect of them. ‘They are not bcfom this Court. '

. '| hc, Q(;I’]‘ has also awarded 50% back wages to the 1espondcnt woﬂcman

!

0] ()9 2002

P

'E

11 P(C) Nos, 3150-36/2007 & other connected matters Puge 2 of 20)
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[\/[s Bubal learned counsel for the pemloner has Sl.lbl’lfllﬁf’d that the -

st

y th] co 1s.sues whlch were 1efelred for detehhmahon by the CGIT were in

|

11
l'}ugmko, i

.y

.
1

The termination/disengagement of . the services of

the
- l '
workman with effect from 01.09.2002 - whether the same

was 1llegal on account of rion comphance of the pl owsmns of "

.

Rt Act

Whether the non conferring of temporary status on the

: it)
workman in accordance with DoPT Scheme of Septeinber
A 1993 was fair just and legal, and; e
! iii)  Whether the non 1egulauzat1on of' the selvmes ‘of ‘the

workman in terms of the pr0v151ons of the CLRA Act —

cmployed through secuuty contractors, Wwas. JusL fau 'md

legal.
P E Y
: | 5, Learned counsel subm,lts that the terms of 1efe1encc d.d not ncfcr
ftlie_ ssue wuh 1'egald to the contlacts between the pet111011f’r and 1he
c(,)t}tractors namely, the three service _security agencies menhoned in the

'
, ot

(erms of refe

'CGII

rence, being sham or a camouflage, for ad_]udICcU.lOl'l by the .

3
o, ~

L amed counsel for the petitioner submlts that in the DSNL thelc

waq a practlcc of appointing labour cont1acto1s for prov1d1ng of secnnty

b
. gervices, ' She submits ‘that such contracts were legal, as there: was no
SRS Sl il £ .~
El ’pl‘Ohlb‘IL )1'1,2,1g&11,nst the employment of contract Jabour for provision of
’,‘,‘i s R . . N L . . .
. q . 4y ,
EAETI A s
o ! : -
L ‘ v - .
IR 4;; s

T (C.) Yos 313 (=56/2007 & other connected marters ’ Puge 3 Of 20
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security séryvices — as no notification under section 10 of the CLRA Act had -

\

beon lssued by the Central Government. She submits that eariier private

socumy ‘agencies — such as those mentioned in the terms of 1efe1 ence, were
T

: ‘ ;‘f.f j , . also. bemg erigaged. I—Ioweve1 an office 1ne1n01andu1n dated’ Ol 02. 1999 .

PR
by ,

N Was issued by the Depeutmont of Public Lnterpusos Whloh was later -

'1,:;‘ Y !Q]]owocl by the Delence Ministry’s circular dated 26.04.2001. They

L - r(,qulred that all BSNL establishments should engage 1he security personnel

Llom the I)weotol (Jene1 al Resettlement (DGR) sponsored agenoles only.

?, ‘ %he submns that in the light of the afolesa1d 1nsuuct10ns ‘BSNIL

*
L ! s ' '
1

ésu‘ed a momomndum dated 03.04.2002 ‘incorporating the said condl‘non‘

(‘onsoquently the contracts with private security agencies wlnch were not .-

é

. wns b gpONSQrEd DY - the DGR had to be dlscontlnued Learned counsel subm1ts_

t all the 1ospondents were employed th1ough the sald security agencies.

[y

L ;t”‘;“ ey i'l [ 1.h§l

“!5 *s L . :
“ . fa_i T '1 & Leamed counsel for the peutloner has drawn the auCann of the °
s '3 - 1(‘oult to the Judgment of the Division Bench -of this Coult 111 Kesha
A ‘ Securlty Serwces‘ Litd. v. Umon of India & Ors., 2004 11 A. D /Delhl) 469.
‘ L 1!‘lhe peutlonor Keshay Secuuty Services Ltd. had sought 10 asseul 1he
. I| ‘5‘ RS
S 1 p1esenpt1on laid down by the Department of Enterprises, as afoiesald 1hat
» 7 only DGR sponsmed agency be engaged for prov1d1ng securnv se1V1fccs to
- 47 <L e petitioner, |
_ ‘ 9, . B The Division Bench rejected the sald ohallenge by hoirhng that 11
‘ P
L was not necessary for the BSNL to adOpt open tender system - for
ﬂf’;" t ! .} '
- AR ; mgagemeni of "security services, and the petitioners action of d1aW1ng
rdie a
R soeurlty personnol thlough a DGR sponsored agency . was neither 'nbltreuy
ot . .
FICEEEN :
R ,
'J ,‘l' :’ 1 Sy
TE . e ' : 1 "‘
- \;3«:: s o .s ' | . |
ok Gl v “":.3 - % : . . 3 ) .
) :7";35 ;’gf‘. : i'iéﬁl’,%(a) {Vm-,,;zzga=§é./z.007& other connected matfers - = Puge 40/ 20.
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A R ,
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f:?j&”, 2 -;’;=mor;gll.s_csn_lnl,n_atgl.’y? and the same was held as not being violativé of Article «
e e e _ : oo
Sk 4ol the Constitution of India.
i ,3; ’ + ; : g
. .110. . lLearned counsel for the petitioner has -submittéd that a perusal of
* P ’ . . . . “ o ‘
o -the award shows that the same is primarily premised on a finding that the
R .+-gontracts between the petitioner and the security agencies were sham and a
wi -+ "'camouflage, She submits that the said issue did not arise for censideration
., - ty " - P . ' . ’ - "W - P
K before the CGIT — either from the terms of reference, or cven from the
pleadings of the parties. She has referred to the following extract from the
Lo . . y & .
ROTR ! ‘impugned award to submit that the discussion and finding of the CGIT to the -
S R R A A R , - L
oy i gffectthat the contract between the petitioner and the security agchcics are
;‘L N ”'_ J ;‘ 3 : . ‘ i v . .
2+ sham and a camouflage has swung the decision of the-tribunal in favour of
T : . ' ' , .
S rUG workman, The relevant extract in the award reads as follows: *
Ly DA T SRR T Tsge - : - ) "“:
N T ‘ :
- «]t became quite obvious that the management has not filed
; copy of even conlract agreement with the contractor and .
AU documents regarding payment 1o the contractors. The
o :;.glggg,;;;}l,l,;},,,,,,,»‘! worlkmen have filed attendance -sheets to - show . their
1o | presence. The management has not dénied the photocopies, -
: 1 U of attendance sheets filed by the workmen. There :is no
. endorsement of denial. The management witness has not
stated in his cross examination that photocopies are not lrue
' ¢opies of the original attendance sheets. ‘The original
-t . ailendance sheets are in the possession of the management.
i SRR 1 , L Co
A AR I So the workmen cannot be expected to file the same. The
i‘ ey wi e " yworkmen have filed atiendance sheet from January, 1996 1o ‘
: at sbnon i Py January, 1998. These attendance sheets are admissible in.. A
el B eyidence as the originals are the possession of the

;: : "" - " management. This proves the fact that the workinen have
S  worked in the premises of the management ds Security
et Guards continuously from January, 1996 to January, 1998." . .

Lot :
5’%17: 1 ‘ . ;‘, I 5 . -
Lo A T ! - . .o -0 - .
T -ta.d o The case of the workmen is that they were engaged in 994,
SR O S I '
ot .
T A .
S kPG Nog, 3150-56/2007 & other connected matters Page 5 0f 20
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:'"]99,5', 1996, 1997, 1998 and they have work&é éonz‘inuously
1 1ill- 01.09.2002, The chart of the duration of work of. the
.| worlemen has been given. ‘

>

~ .
-

‘The workmen have deposed that they worked under the
© oy Supervision and control of the management. Duty was
assigned to the workmen by the Junior Engineer of the
management. It was the burden of the management to prove
that the contractors have macde payment to the workmen. No

contraclors to the workmen has been filed by the
" management. +

" Ii was further submitted that there was no contract
. agreement between the contractors and the management.

The workmen were taken directly by the management. The

" contractors were mere name lender. They got- some

i commission. ‘ : C
2 ? |

In case of real contract there is agreement between the

management and the .contractor for supply of workmen on

certain terms and conditions. Wages are to be paid by the’

. contractor. EPF is z‘o‘bé deposited by. the contractor. - The
workmen are enrolled in ESIC. The management has not
filed any paper to prove that EPF. was deducted from the

" wages of the workmen and their names were registered by .
' the contractors under the ESIC Scheme. No such document

has been filed, This proves that there was no contract in
. existence and the workmen worked directly under ‘the control

such paper in proof of the payménz‘ being made by the -

-

" and supervision of the management. The workmen cannot be .

, ’ j ,_e,x;pe_cted fo file slips of EPF and the Registration Card under
e yaQrC These are material documents for a valid contract but
- no such document has been filed by the management. The

TR g

Junior Engineer and these
1 by the management. S50 it stands proved that the workmen
" have worked from 1994 onwards as has been specified

S ~ . \

Ty

or
’

»
e

in the

worlimen have  filed photocopies of attendance _sheets
‘vedrified by the: Sub-Divisional Engineer, SDE and the .
' documents have not beeri denied

Puge 6 of 20



IS A L ]m/"{ of tenure of work: of the workmen. It also. Sz‘ands proved

: ' " that the management has been making payment directly.
Coa P There is no contractor.even as name lender. No EPFE -has

' ibeen deposited. The workmen have not been registered under

v SIC Scheme. The managemem‘ has committed grave
‘,,]Wo/qnon of the provisions of the ID Act, 1947, PF "Act and -+ -
Lieven ]LSIC Such practice has been ‘held as. unfair labour -
pragctice under ID Act, 1947. :

- , . ,
“55'15-5'.‘ 5ot

L, camed counsel for the petitioner submits that the sLatement of

T SIS T T
- T - - bl v
p — LI e
N ‘ T PO S .
. et . PO T
- - -

DL
3 S ‘;jdum hled by the 1espondent workmen 18 1dent1ca1 In the said statcmcm of
lfclmm Lhue is not a whlspel to suggest 1hat the security conu'\cts entr—*red

Z:F’;”l““ oy sinto betwcen the petitioner and the cont1aotors were shﬂm or camouﬂage

' ‘

;f " w! ; Ihe smd statement of Claun is rather short and cryptic. The relevmt part of

“
SR
i

? !

i

P!
o, ’]’/ml the Claimant/Workman was.employed by the above
: " . management since [eb. 999 and at the relevant period was
e Lworking as a S, Guard and was drczwmg a monz‘hly wages of |
I RS 2650/ - o

~

- i
IR Bl
y R .

. i
m i i
edh s LS

Y N

) ’i
AR
ot

“athg sam$= reads as follows ' C -‘

|

’ . 2 That the work and conduct of the wor/cman was quzz‘e

; ; RN Sal/sfacml y during the period of employmenz ' S

Fapagtro v} G i T ".
Lt T 13 That the DEMAND NOTICE of claimant/workman may

“also be read as part of this claim statement. The photocopy of

"the Demand Notice is enclosed as Annex.A with this claim

‘ ' Smlemem‘,

N AR T o : :

SO 4 That the aforesaid management z‘ermmaz‘ed the serwces of

oL """ the above named workman with effect from 01.09. 2002 by
e - ’i -1 verbal order. This is a case of refusal of duty and amounts to
iR Coa sy | fepmination of services and retrenchment avid that too wzthouz‘
Ll A compliance of the mandatory pre-requisites of. Secticn 25-
L N&23-G of the Induslrzal Disputes Act, 1947. Iz‘ is also a.case
;

-

o ..
. M

L
+ -

SRl T : .

f Lol . .
i RN . - L. y LY
PG (lj;g;‘: j (J ‘5 /7()()7A. ()ﬂlé'l connected muatlers ' . o Puge 7 of 20
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e . of unfair labour practice. Afz‘er termination my sérvices z‘he '
S . ‘ aforesazd Management appointed new other employee. In my
place which is vzolatzon of the I.D. Act, 1947.

o ‘ 5. That the termznaz‘zon of services in the instant case is
Lo '  wrongful, illegal, against the principles of natural justice,

o I -mala-fide and a case of vindictiveness and also unfair labour
S T '+ practice, the workman is, therefore, entitled to re-instatement-
! 1 o with “all consequential benefits including ‘wages for' the

RS .- intervening period

b : . It s, z‘herefore prayed that the Hon'ble Court be pleased to

s © pass an award in directing the Respondent/Management to re-
" instate the workman in their services with full back wages,
and with continuity of services and with all benefits”.

v , ;l | ‘; ( . ,, . ! . . ) . ' - ‘: »
e o 12 . She submlts that a perusal of the demand notice which was annexed
i o as Annexure-A to the statement of claim, also placed on record, shows that
e the 1espondent work_men did not allege the contracts between the petluoner

3 (5 - e
s |
JadE et and the secur 1ty ageneles to be sham ora camouﬂage

AR wi

AR PR LI ﬁ

: ';’,Af.' w8, Learned counsel for the petitioner subm1ts that the CG{I‘ had no . -
e e jur-isdiotion to go into the issue as to whether or not thelcontracts entered

a4 into between the petitioner and the security agene1es were sham Or a
I

r‘:g" 0~ ‘

';,;,,e, i ,Heamouﬂage since no such dispute was ralsed by, the reSpondents 1o

reference was made by the appropriate government in that respect, 'md;

“:."‘ .1,: o R
;i P uthme .we1e no pleadings made to that effect by the respondent/el'umants
H 1?: e i. Y | t ;
KL G { l She plaees reliance on the decision of this Court in Ashok Kumai & Ors. v
j The State & Anr,.in W.P.(C.) Nos.9438- 42/2004 decided on 20.12. 2005
l ‘ ) MANU/Dh/9807/2006. In this case, the learned Single Judge observed that
‘ i‘ ‘ “no dispute had been raised about the contract being sham or a camouflage.
- * ,;3 T 1 L 1‘ b )
sv!_':“:: ) 1 -;_' .:'
T ?
T }, ! : N
WS
¥ '}' W.P,(C,) Naos 3150—56/.2007 & other connected matters . Puge 8 of éo
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T he cla1m of the wmkmen was that they vve1e direct employees of the

TR N e

"’i ] .' 45»
1t

~§H‘3 ¥ M'F *t;rﬂv}hffﬂig? Jrgarerk oty

.|._._

nand,t__,cmenl arid did not claim that they were employees of the pontractor.. )

ot

*lhe Cpult ObSGlVCd

M . . ) ,

Yy is now setiled law that where the worlmen claim that the

‘ .contract between principle employer and. contractor was
‘5‘/7017’1 and camouflage, they have to raise an industrial
lispute to that effect and it is industrial ad]ua’zcalor who,
‘after going through the evidence and the terms and
‘conditions of the conlmcz‘ and other circumstances has to
decide whether the contract between principal employer and
//7e contractor was sham and camouﬂage !

14, In para 7 of the judgment, this Court further observed as follows:.
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. Ww.P.(C) an, 3150-56/2007 & other connected matiers

‘11 is obvious that the workmen in this case did not raise’
correct dispute and did mot approach. the appropriale’
l Government with the contentions that the contract was sham
and camozzﬂage or that the contract labour system should be
abolished, " They got referred a- dispute that they . were the
“employées of the. management and were not " being -
regulamzed This claim was found false. The Labour Court
! “had no alternative bul to' dismiss the claim. It is settled Zaw.
that the Labour Court/Tribunals cannol travel beyond the
v.,/e/xms of reference If no reference had. been iade to the
e abour Court for determining whether the contract was sham
and camouflage, the Labour Court could not have en rered
=t | into. this issue and decided whether z‘he contract was sham

\ cma’ camouflage”.
S

t

. ‘Lcamed counsel for the petmoner has drawn the attention, of the

PP 1 -

P
~, Yo
1 -

v Y - 1 .
Comt to the wr men statement filed by the petitioner before the CGIT. Itis

n v'r ERCY

(cl that in its written stateme,nt, ‘the petitioner haqi stated that there’ |

" C‘&'l‘ ,,::T #'1 "

V\/El‘; 10
i :1' ) . R 5-

:

‘relationship of employer-employee between the- parties: The
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U pesponden'(' w’orkman had neither been engaged nor recruited by the

N V.Q

" ; peuuonel’ management and that the respondents were not membels of the )

i

i
o
(R eiaye H,;LlVlLC No appomunem letters have beeh issued to them, nor were then

,.‘Yn 3

[SE .
[N

'q#; 4 selvi vt 11nlnated by the peutloner management. Reference had also been -

i
“w

hnade 10 he aforesaid Judgment of the Division Bench ir the case of Keshav -
Secumty Services Ltd (supra). It was pleaded by the petitioner that the
Tagere seeumty‘ personncl provided by the security agenc;les are in. no way.-

t""": ,z,'.*eonnqucl Wlt’l the recruitment procedure of the petitioner management .
53‘*’%&' ther ,,they a1e employees of the agency under the terms of the employment--‘

v seuled between the workmen and the agency concerned.

i

: N '16 N ecuned counsel for the petmoner has also referred to the affidavit
| .'“f';flf‘; o by way 'of evidence filed by the petitioner management of Sh. Neha Pal
’ i; »43111@, ACJM Legal- working in the office of the General M'1na00r
X . Administrative  Complex, Paridabad, wherein he had stated that the
-~ workmen were neither employed by the management nor yvere theyv

’* ‘1 " {crminated/retrenched and that there was no empioyer—employee ]TGlﬂtiOl’lSl”lip
v h o between the workman and the 1nanagement Ii was also affirmed that .in
:‘;" S view. of the Judglnent in Keshav Secumty Serwces (supra), all the BSNL:
, ‘ " " establishments engage the workman from DGR sponsor ed agency only.
oy : ’ . ' - <
RIIET M ﬁearned counsel for the petitioner has pldced. reliance on: the
Gl cleemon of 1he ?Llplelne Court in Indian Drugs and Pharmaceiticals Lid.

R

e ‘: ;! T‘he W()rkman Indmn Drugs and Pharmaceutzcals Lid., (2007) 1 SCC
“-_:‘g«’;ri‘.,v nu ; "“ ’[

S ‘” 4 4()8 i he bupxeme Comt after 1ef01r1ng to the Judgment of-the constltunon '
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e ;7 _;';"i“:} § sight ol ‘No doubt, Article 41 provides for thé right to work, 'but'this h'as’

;‘, " been deliberately kept by the founding fathers of the consututlon in the

r 1 . ,cluccuve 1‘)111’101]3108 and hence made unenforceablc n v1ew of Ar'1cle 37 of
SP l ’ Lho Con&htuhon because the foundmg fathers in their wisdom realized- that

'1’ ‘ while . it was their wish that eve1yone should be given employment, the o
’ i?f } 510L11’1Cl 1ealmes of our country did not penmt the same. The Supr eme COLllt '

'
!(,:» tw~

obsewed that Article 21 of the Constitution cannot be stretched so far as to

mcan ‘that everyone must be gwen a job. The number of available jobs is

H",; C % limited 'mcl hence the Couﬂs must take a realistic view of the mattet and
SR A ,‘jaf"' ‘ - }
kR must xgl cise self 1est1a1nt
A ;i S
S ‘
i o ] 8,_ On the other hand Mr. Nandrajog, learned counscl for the
- " 'mspondmt workman has submitted that in the plesem case, the peutloner

. = had failed to lead fany evidence before the CGIT to establish that 1he

......

i

r
,,w,g mum»ﬁ—m[ 4nymcloeumcnhor other evidence {o show that the1e were any c;onu acts
ontel ed into between the petmone1 and 1he conuactms/secuutv 1gcnc1es,

P
o thqt the security agenmes had, in turn, posted the workman at the facﬂmes of

e 1hc pctlllonm ‘that the salaries of the wo1kman have been paid by. the

’ . ” S gontmctms and not by the petltloner directly. It was not ever disclosed as to
.;‘f" | Wthh of the workman had been deployed th1ough which of the contractors.
‘ i i /\l')cllt from [iling the alfidavit by way of evidence, as afmesald

:'. '§ a dooumcmmy cwdencc was placed on record by the petitioner manageiment.

e submits that the case of the 1espondent Woﬂc.man was that they wcr

o . u ‘ )
o ?Eﬁ’% ; ‘r hpeot appomtees/employees of the BSNL .
N ,
RSPl Tl ] L B
‘;“f'l SE g[’ 19, | T qmcd counsel. for the 1espondent submits that the dem'tnd lctte1s
vecfr b : B
RRRE % b, "
LS ;3 PR : .
A TR ’
j ,; t A HEP,(C) Nas. 3 150-56/2007 & other connected mutters . Puge 17 0f 20
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nsqued by the respondent workman categorically stated that the pet1t1one1

t on/y /ma’ czppolm‘ed me in this institution but had not given me -any-
A},fxiggl:f !' | !appolnlmeni [eiter nor any atlendance card nor even any wages Slzp were
tguven. 7/’28 amoum‘ towards ESI and PF were . being deducted from my
‘ S t g 7 ’Vnont/zly sczlary from the very beginning but neither I was given ESI card or
Cane PIF .s'/zp And on the pretext of pension scheme had got szgnecl by me on

T b s/?/nn/c pqpem blank vouchers and blan/c vouchers”.

. ~20, IIe submlts that in their written statement the management d1d not
~ gpecifically disclose as to by which security agency, each of these_wmkmen
were dehloyed through, The said position was‘not elaborated cven in their,

; ‘1 . T b : : f
S0 e gffidavit by way of evidence, ' :

. tfi'r‘ s‘ i ,‘ . R .

SR ' 5 ' 21, - Learned counsel for the respondent has also referred to the cross
I :,"t"

ST xammcttton of the management Wltl‘lGSS Sh. Netrapal Singh conducted on

B i k ':' ()7 08, 7()06 The management witness had stated that they had not filed any'

fzi e record. other than the written statement and afﬁdav1t Le'uned counsei

W %ﬁhubmlij ;that the work of security guards is of a pe1enn1a1 nattue .The .

potttlonu 1equued security guards at all its 1nsta11atlon The pctlttoner haé
- . not chseloscd as to what is the requisite qualification under the 1ec1u1tmcnt

o "~§ < rules 1 or the posts ol security gua1ds Consequently, it cannot be said, that
o mwrwi# sthe ctppomtm ent of the 1espondent workman was illegal or 1rregular

£} Y ‘ -t

P
122, Haymg ‘heard learned counsel for the partles peruscd thc nnpucrne(!

"“;"4 *é!'q‘ﬂmiutiwnrm&mw P ereiat

{
1

. DR aw_arcl as well as the record 1el1ed upon by the parties, con31derec the various

..4‘:“5 T ’ decisions uted before me and the 1espect1ve submlssmns of the partles -1 am
hot ! iy 3 ; o[‘ the YlCW that the impugned award cannot be sustamed and 1s hable to be
it 1l
N ST LR e ! ‘
3 ,‘“‘5;:‘2 ' .;: :"%i R - ™ o
";' r“ V". l' ' : N . : -
’f. ‘; ‘ it, ) ! . . ‘ . . . . ';
} | 1,.P,(C,) Nos. 31 50-56/2007 & other connected muatfers Puge 12 of %0
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l=23 h have already set out hereln above the terms of reference made o *

Lhe CGI"]‘ The said terms of reference, which we1e made at the 1nstancr= of

R 3 ‘Lhe Wor ll tinen do not contain any refelence for examination of the 1s§ue
O ’W JvheLhemhe “gonitracts between the peuuoner and the security agencies were
"'slmm or 1"e'amouﬂage . On the contrary, the terms of reference themselves o
. i - ch;,elosc that thc workmen were employed through' security contractors

: '.";' i '; “mmely M/s. Luxman Security Agency, M/s Keshav Security Services, MJs. -
z l% (\1’11.11“:\(?”‘\.:1 Secm ity- Se1V1ces Had the case of the respondent wor kmen. bemg
* " ithat the- comracts beiween the petitioner and the aforesaid secur lty agency

‘were a sham or a camouﬂage they would have sought a spemﬁc reference in

b (mt rcqpeet and, if not made, they would have either souoht amendment of

- T
C- .
-
o ——

Lhe reference.as made, or assailed the same. IIowever no such steps in thlq
. ;'A 'l " - '
TR -regard were taken, . Even in their statement of clann, the respondent

o workman did not raise any issue to assail the contracts entercd into between

_ the petitioner and the security agencies.

.t 1= 24, i :Pertinently, in the notices of demand — which are also more or less

T iclgnt cally worded in respect of all the wdrkmen, the workmen had-stated in

I TR x .

T . "‘ '
Wiy T T para 4

'* “4, 7/761/ you terminated my services w.ef 0] 09.2000
e withoul any written order or without any ‘reason " and
o e pegpuited other new workers -at my place. Only previous .
ff|,wpervzsor has remained, on being asked you told that

! contract has been given to Anuradha Security Services.
| You have reither give me any charge sheet nor any show-
L oquse notice nor has got any inquiry done nor has issued any
ter mznaz‘/on letter nor, has sez‘tlea’ my accounts. This type of

R '

\ ipdar ye e o - . N . .

J&; ;ém’ vfukrwf(i o ‘4" N ’i e ' ' ' A
A1 C AR ! ‘. e P . -
B s b e ' o 4

;;”%”;(T}VW‘W"* “*f‘w'ﬂ“"'r"r gremi-rret gho "rv-.
i LT R, (C) N()s 515{)—56/7007& oiher connected nmite:s
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Coink * .
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gyt o
;:"%-\;i T acllwly is wrong, illegal acz‘zvzty vindictive, unjust labour®
e b 0 practice, and anti labour policy and side by side you have .
SR L : “openly violated Section 25N and 25F of ID. Act, 1947. As
oo ’ such I am entitled to reinstatement in my service alonowzth
S Lo full salary of my past and continuous and break up, servzce
‘?‘M ik wzlh ofher benef 1s”. (Empha31s supplied)
A Rt el !
\ fedyobadl ol g
A ( -":.ifg?‘ R RSTE aix
C 25, Therefore, the case of the respondent workmen was that they were

1

:g,i,g:.,,.,,;;,}Mcngflged thgugh security agencies. Since no such dispute was raised or
R NN P
E alclelred‘ the gccasion for the petitioner to either plead or plO\'e that the

k,ontlaots were not sham or camouflage did not arise. Thc fallu,e of the

*xgﬁriw o petluoner to p1oduce the contracts and the other 1nf01mauon n 1clauon 10 -

B a

: «c,~;;yﬁg1;, R Tt ,11 ese coptracts could not have led to the conclusmn that the contracts did not 3

Y '

(

: ,,‘;,,,,,m,,mw - exist, 01 they were sham or camouﬂage The fact that they were not sham or

vn‘

Lo camoud ff lage is evident from the fact that Keshav Securlty Services h’ld cven

i

!

u*‘ép ‘)10L1(,l1cd thls Court to assail the termination of their contract by thc
l

peutlonel and the impositiqn of the condmon that only DGR spon501ed

Ny ‘ ' "fagcnmcs could be engaged for p1'0V1d1ng secuuty services. It is also

R notcwm thy that the petitioner is a government corporation. The pl ovision of

;’ . _sccurity services mvolves appomtmeni of responmble and 01ed1ble persons,
¥} " ‘ 3 ’
I PR ;q ince. it has an element of trust and faith. Security services.are avalled of by
-y n': ' i
Yo %' et
, R ‘thc pcutloner to safeguard its assets and pr0pertles For such enloagemem

. the pctmoncr was contracting with security agencms who' were p1ov1d1ng

b

i 4 ‘ ' pc,rsonncl at their rcsponSbehty The pcutmner obviously, Could not havc'
SR

Lo

‘:‘f}‘.;z‘; iy enga;:,c,d "casual workers on individual ba51s for purpose of providing.

SR TREENIE .
A scoumty services. , : _ o , ;

B R ] L :

e 426, + 1 may also refer to the cross examination of the .r,nanagement

Lo s . i 1

s

l i g ”4 1) (C ) N(J& 3 [3(%56/2007 & other connected matters Puge 14 of 20
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S I letness Qh Netrapal Singh. The said cross examination, in fact, supports

S “the case of the petitioner as it clearly shows that the case of the, _respondent
, E.i i
A R woﬂqnan also was that ‘they were engaged by the petluonpr through

contractors. In 1csponse .to one  question, the answer gr\mn by’ the
management witness is: */ am not aware whether the work done by the

- contractor have been accomplzshed by the workman in Z‘hzs case(s) or roz‘”

ol
Te - e

Hn 1espons<, to another query, the answer given by the w1tncss 1s: 1t is

e
L' incorrect 10 suggest that there is any tripartite agreemenl between rhe
- management, contractor and the worker”. Thé witness further states “/ do”
. not lknow whez‘her these workman have worked under the aforesazd
. . eontragtor: or mol”. |
L "" S '
;ffﬁ;é%;;,-_ ’77 I'hé aferesaid answers cleally suggest that the . sicnd of the

lcspondcnt workman was that there were - contlactms engaoed by. the
pchhonm and the wo1kmen had pe1formed the contracts by 1ende11ng 1hen"

;cr 1ccs 1heleundel It is also pertinent to note that in the entire Cross

cxammahon of the managemem witness, not a single suggesﬂon has bcen

Ewen io the Wltness that 1he contracts between the petitioner and the secur tty

e S e .
x5 ﬂ"'m"?’ ,l.p agencicy 'were sham or camouﬂage._ s S -
R '<,fru; ;; ‘vi ,

' 28, Since no reference was made by the appropriate government on thcA

[-; EERA mu(, ol the vahdﬂy of the contracts between the petitioner and the secur ity
340
rr, } i 'I"

*
4

cujcnucs 1he CGI’] had no jurisdiction to examme the same. f he. dec131on

P

‘ N | ln As‘hok K umar (supra) is clearly apphcable in the facts of the ptcseni case.
A T hc appl oat,h of the CGIT, in the light of the aforesaid dlscussmn in
1. declaring that the contracts between the peuuoner and the security ‘agencies

“were a sham or a camouflage is completely erroneous, The said ‘issue did

\
AN

3

i

1T g “ . ~ N
I B H . . v

t . : . "
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o

- not ar ise for consmlel atlon of the CGIT. The non filing of documents or any .
s IR |
*  gyidence in this respect by the pet1t1oner was clearly on account of the fact
y p T -n‘%;nh-:- ;-a[,pguw ﬂ"" R 18 vuh.‘nu [

i it Lhdt the salcl issue was not even raised by the 1‘espondents On the contrary,

x -

:j“ AT
3 ‘Lhey had ¢ admﬂ“ted the position, and it was their own case that 1he y had been
: ,L ‘g;q_ga_gegl’1hrough.Gontractors. . : - ,\ ‘

E4
t

29, Tt is also inter esung to note that on the one hand the CGJ.T has held

~Lh(* Conu acts to be sham and camouﬂage while on the other hand while

! anbwcung the reference- it has been held that.the action of thc p|ctmoner

RRE managcmcnt in terminating/disengaging the services of the workman .
wzl/qouf complymgf with the provisions of ID Acz‘ 1947 and non conferrmg

| 0/ fempomry status on them in accordance wzz‘h the DOPTS Scheme of

| September 1993 and thereby non regularlzmg their services i terims of i

- N i prowsmns of CL (R&A) Act, 1970, employed through Secumfy ‘«_,OHI’I’(ECZOI‘S

W _. , " viz, M/v Luxman Securtty Agency, M/s Keshtzv Securn’y Se"*wces, M/s

' Anuradha Security Services' Is " neither ]ust nor fair nor zegtu' 1 he‘.-

. management - is directed to reinstate all the above named workmen
qpp]mcm{s excepl S/ Shri Mahesh (ID No. 53/2004) Mukesh (ID No.5 6/ 2004)

A',»l‘i - f and Shm Amar Singh (]D No.90/2004) because these three workmen have -

;N ‘l " not /;]ed their aﬂdavzfs along with 50% back wages w.ef Ol 09 2002 and
L ma/ce paymem‘ of the entire arrears within two months from the date of .

. .
S Mg g s ..i. ,'
.

a1l " i

u(:

/?ublwalmn Of the award”, (Emphasis supplied)

I o .
s §3() 1110m the aforesalcl it would be seen that the CGH has itself
‘ .
obqewed that these wmkmen ‘were employed through secullty contractors, -

N i
, m"‘i"w %

)

i

s e i}
" T =
* ;;t«nanv g

’~0

e ndmely M/s. Luxman Secunty Agency, M/s Keshav Secunty Services, Ms.

R /\nuradhd Security Sewlces The question of invoking the pr o“v1s1ons of

\
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R

Cl RA Act would arise only if the servmes of the work.men were talcen

Lh1ough labour contractors. The afo1esa1d declaration by the CGIT has

omboddod in it the declarahon that the respondent WOlkmer had been

engaged th1 ough contractors. Therefore, there 1s no merit in 1he submlssmn

o( the 1ospondents that their case was that they had been directly engaged by
I 3

Lho PCUUOHCI management or that they had, in fact, been engagcd dlrectly by

.....

‘the . petmonel management. It was neither their case that thoy»had bccn '

directly engaged by the peutloner management, nor ‘was it 50 estftbhshed, by .

n- Ll_ e .record, Pertinently, they had not produced any letters of

ik

qppomtment 1ssued by the petitioner appointing them as security guards. As

hom Q

al foms"ud the peutloner is a government corporat1on and it is absolutely
umcceptable and unbelievable that persons to such vital posmons — which

mvolvc tryst and faith, would be appomted casually without even issuance

ol appointment letters.

1
|

l, A perusal of the impugned award shows that. the same -primarily

oceeds on the basis that the contracts between the pétitionelj and tho

S

sccumy agencles are sham and camouflage. As aforesald this ﬁndmo has-

. been 1ondo1 ed without Juusdlcuon The CGIT was ’L].SO swayed by the. fact

that the 1espondent workmen were able to establish ’[h"L’E thc y hqd ‘been

“Wor king at the premises of the petitioner for a couple of years adeast That,

£, could not have lead to the conclusion that the' relationship of

omp]oyor -employee existed between the parties. This is for the reason that

the pchtlonor does not even d1sputc the fact that the respondont W011<men

thc C’lSC of the

i

Wme sovvmg:Le petitioner at its facilities.. However,

o

. is thal they were ‘selvmg through contractms e

.....
k]

pouuonor secunty_
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A i 1geneles Rendering of such contract labour would not make  the
o ‘ . .

s lespondents the workmen of the petitioner.

o Aty a
: N N
>

St 32, The situalion may be viewed from another angle.. The aqusd itself
sl reomcuns the dates on wh1ch these 1espondent Workmen had bee en engaced

R } 17" The said’ tabulation shows that the earliest engagements wele made on--
. ’:&'kﬂ. ? :

"” T [\/Ieueh 1994, I‘ngagements We1e made each year thereafter 11ont upto the
‘ut ;’;é’_ yml ‘)OOO According to the 1espondents they were all d1seng'1ged on

,3:'.:;13;!«*.‘,::."_’ 114, KU .
: o 01 09, 20()9 Bven if the submission of the respondénts: ﬂﬂt they were

dneetly engaged by the pet1110ne1 as casual workers were o be: aeeepted

L E‘;,-.‘lov the sake of algument their engagements ranged between 8 yeeus to 2

i . -q)pmntments were made irregularly and not thlough the plocess of -
' !':‘ N i . ‘
AN

A u,u unm ent by public advertisement, they .would not have a right to the post.

L Consequently, in any event the direction to reinstate the 1espondents was:

pt nn.,,

ST I PN n ot called 1011 and cannot be sustalned

I» . 1
3:,,&"'% HER

i ") f -, .
u:k‘f’tti? 'l!;ﬁ?gﬂ%&{r-ﬁ!‘. Pag e
' b 3 J.
‘.

_«L

e I'nfe:{y’refe1 to the judgment of the Supreme Court in Jugbir Smgh .

.- ' Vs Har ymw State Agriculture Marketlng Board & Another (2009) 15

of

’; 'scC 327, wherein the Supreme Comt has noted the shift in law, partleulal ly
“in ease, ot casual w01kers and those who are not regularly employed, it has
fg’ ' becn held thai the 1ehef of reinstatement does not automatically follow the

¥ *“Eé o finding ﬂmt the tcnnlnatlon is illegal and in breaeh of section 25F of the Act.

L

« :1 f,’ he awmﬂd of compensatlon has been held to be sufﬁ01ent to meet the erids

of Justmo ! may emphasise here nseli that the reSpondents could not be sald

10 be ’ the ‘casual employees/workman of the petitioner and thc above
R &,3,.‘ §11@a801111’1g has been given only as an additional reasoning,

t 0
3
. A
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. ”ﬁ“i'“h 34, I earned. ‘counsel for the petitioner points out that the Jespondent
ti’ }.‘; Wf)lkmc,n have been Lecelvmg wages under secuon 17B of the Act The
: Et%; j§ o ; Comt has clnected paymem of the last drawn wages or the minimum wages,
" wh[chcvev is hlghel " The same has been paid from the date of the award
"”;‘ " onwcu’ds i,e, 04.12.2006.and the same conunues to be paid even now. These
, k ' | wagcs have already been paid for over six years. It is submltted that each of
' ‘ wthe 1<,sponclents have received wages under section 17B of the Act to the
: ,_' LLme of over Rs.3 lacs (on the basis of the 1eV1sed minimum Wagec from time .
w" ' to time, as they were higher than the last drawn wages) exoepi in 1espcrt of
R lhe respondents i W.P.(C) Nos, 3152/2007, 3153/2007, 2154/2007,
i -3156/2007, 3159/2007, 3160/2007 13596/2007 and 3650/9007 where | the,\
;i ;3 , &pp hoahons under section 17B are ‘still pending conS1de1at10n I hese
'-?‘@;'- P '~jl ' applxcatlom are being dealt w1th separately
Si' ! . ! .
, - '135 l‘he responidents, as aforesaid, have received wages under section
P S 'l 7B in cxccss ofRs.3 lacs after 1]1e1r telmmauon I may obscrve that though
while allowmg the applications of the workman unde1 section 178 of the
¥ ’:H ‘”g!\‘g{_, }’ ']? anamon order dated 13.10.2011, the Court had 1cquned the'
,,?‘.,‘ ’%‘% *P' : thkmazn' to glvc an undertakmg to the Court that in case thc writ pcutlon
a %uacceds Lhey shall refund the difference between the amount of last drawn -
L wagcs ancl the minimum wages. The 1espondents have been: 1ecew1ng

Vapes under 56011011 178 at the m1n1mum wages 1ates prevalent from time to

2 . Iy
. anm flé% A: ?". rlh SRR l v

,Ume wh]ch is higher than the last drawn wages drawn by them The erfecti N

A j ; Y trthe aWa1d belng set aside would be that they would be 1equ11 cd to refund

HhL salcl d 1f ference, However, I am not inclined to direct the same and the

R
RARE qald amoum could well be 1r eated as adequate compensauon payable to them.

o

o

>N
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I T 1n lieu'of 1e1nstatement and back wages, even if it were to be accepted for

t \"'%%'; ; ""(‘"’ v,
. ,",5.:;}, the sake of ar gument that they were the casual workman of the petmoner
LA s

e IIoweve1 in respect of W01krnen who are found not entitled to wages under
g e, L L.

o Sec’mon 17- B of the Act, no compensation is payable as they, in any event,

o Sl ,\;_,,‘
x;:nu I “EllC not w01k1nen of the petitioner and, consequently, no case of

s 4y :
1eu enchment is made out by them agfnnst the petitioner. . o

!

'iﬂ L UURRTUN
“” l 36 i Aecordmgly, the writ petitions are allowed and the impugried
. R oommon awmd dated 04,12. 2006 is set aside, leaving the- péll‘thS to bear
their respective costs. '
R AR . - . ;
T ; i 137, ‘ | All the pending applications stand disposed of.
s - -

Y | - VIPIN SANGHI, J.
~ef v .- MARCH 20,2013 |
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