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BI-IARAT SANCHARNIGAM LTD. ""' Petitioner
Through: Mr. Raj Birbal, Sr. Advocate with

Ms. Raavi Birbal, Advocate

VCTSUS

BIIAGAT SINGFI ..... Respondent
Mr. Vikram Nandrajog, Advocate
with Mr. Bijender Singh, Advocate

Through:

CORAM:
HON'BLE MR. JUSTICE VIPIN SANGHI

ORDER
20.03.2013

C.M.Appln. No. 12581/2007 (u/s 17-B of the I.D. Act)

This is an application filed under Section 17-B of the Industrial

Disputes Act, filed by the respondent on the premise that the impugned

Award directing reinstatement of the respondent has been challenged by

the Petitioner and has been interdicted by this Court vide order dated

30.04.2007. ll'he averment of the workman rnade in para 2 is that he is

,r not employed in any establishment after the unlawful termination of his

services with effect frorn I.9.2002 till date.

In reply, the petitioner has stated that the respondent is working in

Escorts, Sector 12, Faridabad and is drawing a salary of Rs. I75l- per day

and he also inherits approximately one and a half bigas of agricultural

land.

The averment is premised on the report submitted by Sharma Detectives,

on 28.I1.2009, the original whereof has been placed on record with the

0h

Signed By:RAM DATT
Signing Date:11.09.2024 15:58
Certify that the digital and physical file have
been compared and the digital data is as per
the physical file and no page is missing.

Signature Not Verified
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reply. Perlinently, in the rejoinder, the only averment made in response

to para 3 of the petitioner's reply is as follows:-

" 3. That the contents of para no' 3 are false, incorrect and
hence denied in toto. However, it is submitted that the

respondent no. I is not working anywhere and because of his
un-employment it has become very dfficult for him to
support himsetf and his family. He has to depend upon hts 

-
relatives to meet the household expenses. The contents of
para no. 3 of the application u/s I7-B are re-ffirmed."

The failure of the respondent to meet the specific allegation of the

petitioner with regard to the respondent's employrnent with Escotts,

Sector 12, Faridabad, tantamount to admission by the respondent of the

said allegation of the petitioner. I am, therefore, of the view that there is

no merit in this application and dismiss the same.

The application stands disposed of.

Writ Petition (C) No. 3156/2007

In view of the orders passed today in writ Petition (c)

No. 3 15012007, this writ petition also stands disposed of.

A11 the pending applications, if any, also stand disposed of.

MARCH 2O,2OI3
sI'r

VIPIN SANGHI. J
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Petitionci's

Ml. Raj BirbaL, Sr. z\dv. vvitir
Ms. Raavi Ililbal, Advocate

..... Itcspondcuts
Mr'. Vikrarn Nandrajog, Mr'." Amit
Singh, Mr. Sheeteslr. I(hairna and Mr-
Sushil Jaswal, Advocatcs

I\tge'l 14/'20

w.tr,.(c) 3150/2007

I] S.N.I,.
'fhlough:

'I

VCl'SLIS

N'I"I'NRSINGII&ORS.
'fhrough:'

,r'.1t.(("-) Nos. -1 150-56/2007 & otlter tonnecleil 'nuttels

COX{AM:
tIoN'Btr,It Mll. .yusflaE vrT'rN sAhlGFrI

VIIIIN SANGI{X. J. (OXTA.L)

i

I . 'l'his bartch of wlit petitions under Articlc 226 ol thc Conslitution of

lnclia herrrc lrecn plel-elred by Bhalat Sanchar Nagam I,irnitecl"(I]SM,) to

assail Lhc cornn'ror1 awarclipassed by the Central Govettirrnent.I.ndustr-ial

'l'r'ibgrral cutrr l,abour Couit II, Rajencll'a Place, Itajcndra []l-iawan, Ncw
l

l)clhi (CG.l'f), in scvcral 
jrefelences made in rcspect of thc respondent

urorlctttatr.

?,. 'l'hc r-cl-crcncc in lpspect o'f cach of thc workman is tnot-c or le:;s

irJcntioal. 'J'lic sanrc issues ari.se .[r'om the refet'cnccs and; consequcntly, irave

bcc' clcalf with in the common awalcl passecl by thc CGIT' As an cxatnplc, I

aur l-cproclucilg lrcrcin bcliw thc refei'euce made in respect of Sh' Baribir



Singli .- the respondcnt in W|P.(C.) No.36 4912001, which reads as follows:
:

"V[/h.ethet" the actioin o.f the nxanagement of GlvITD, ]]SNL,
lia.r'/clcrbacl. in ternd,inating/disengctging lhe services of Sh.

Balbir Singh So Shi, I(haian Singh tv.e.f 01.09.2002 vvithotLt

complting with theiprovi.sions of the ID Act, l947"and Txotx-

conJbrcing of templiyar! status on him in accordance t'vith lhe
DOPTS Scheme b,f September 1993 and thereby non
regttlarizing his s.ervices in terrus of provisions of CL(R&A)
Acl., 1970 entployeid tltrottgh secru.ity conlractors viz. M/s
Luxtnctn Sectu"i.ty Agency, M/s. Ikshav Sectu"ity Services, M./s.

Anrrradha Secu'ity'yServices was jttst, fair and legal? If nol,
vthat relief he is ent'itled td andfront vvhich date?"

:i. 't'hc CGI'| by the irnpr-rgned award has answelcd thc i'efclence tn

lirvour o[- thc worlcrnen by holding that the action of thc' pctitioner'

yprylzrgclrlcnt in tcnlinatingi.tit.t goging services of the wolkman withoul
i

corrrplying witli the plovisigns of Indr-rstrial Dispr"rtes Act, 1947 (the Act),

ancl in not confclring ternporaly stalus on thetn in accor:dance witil the

f)cpartrlcnt of Pcrsonnel 'fiaining (DoPT) Scherne of Septembci' i993 and

Llrcr-ctry rrot legul arizing tlireit scrvices in telms of the pr:ovisions of the

Ccrrrtriiot Labolu' (Itegr-rlatign *.d Abolition) Act, 1970 (the CLRA Act)

crrrployccl through seculity contractors namely, IWs. L,uxrnan Secr-ii'ity

Agerroy, M/s I(esliav Seculijty Selvices, M/s. Anuladha Secr-u'ity Services is

rioi ju,st" ol larir or legal. '[hlc rnanagement has been dilected to reinstate all

Lhc rcspclnclent worknacn.

rcfercnces were rnade hacl

Some of the wollcman in rcspect of whom

led theil evidence and, conseqr-rently, no s!-tch

clircctiol has beerr isstred inirespect of them. They are not before this Court.
.i

'l'hc CGI'; h4s also awaraeh SO% back wages to the lespondent woricman

nol
I

__.i- -

t.fY>

ll'. P.((.'.) Nos. 3 I 50-56/2007 & ttther cbnnecteil nlulters
I
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Ms. Ililbal, learned 'cor-rnsel for the petitioner has subrnitted that the

orrlv threc issnes rvhich wereireferred for determination by thc CGiT wele in

rclation to:

i) 'fhe terrninalion/disengagement of the selvices of the

workman wiih effect fi-om 01.09.2002 - whether thc same
I

was illegal od account of rion compliance of the piovisions of

Act; :

ii) Whcther thei non conferring of tempora::y stattts on the

workman in laccordance with DoPT Schcme of septembel

1993 was fairijust and legal, and;
I

I

the non regularization of the services of the

telms of the provisions of the CI,RA Act -
i ii) Whether

workrnan ll'L

cnployecl through security contractors, was jr-rst fair and

legal.

5. l.,earlecl counsel sr,ibrnits that the terms of leference did irot r'efer
:

tlrc issurc with regarcl to lh. contracts between the petitioner ancl the

contractors, narnely, thc thiee selvice security agencies mentioired in the

tc'ns ol'rcl'ercncc, being rhum or a carlouflage, fol adjudication by the

CCI'f .

6. I-ealned counsel fcir thc petitionor submits that in the BSNL there

wars , praoticc of appointing laboul contlactols for plovicling of secr-rr-ity

services. ' Slie sr-rbrnits thal such contracts wele legal, as thele was no

t:rohibition against the ernployrnent of contract labor-rr for provision of

ll.'.P.((.) Ntts. -l 150-56/2007 & tttheL ctltrtnecletl t'loltet's

i

;

Puge 3 of 20
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scclll-ity scr\/ices.- as no notification nncler section 10 of the CLP..A,Act hacl

bccn issLrccl by thc Central iGovernrnent. She submits that ear'lier plirrate

seclrily zigencies - such as ihose mentionecl in the terms of refet-eirce, vvere
;

also beir-rg erigagecl. HowQver, an office melnorandum dated 0L-02.1999

wls issr-rccl by thc l)cpartjLncnt of Pr-rblic Enterpriscs, which was latcr

followecl by thc Defence iMinistly's circttlal datecl 26.04.200I' l'hey

rcciLrirccl t6a1 all IlsNL establishments should engage the security pelsonncl

frorn the Director (ieneral RLsettlement (DGR).sponsor'ed agencies only.

i

7. Slic subrnits that in the light of the aforesaid instructions, llSNJ,

issurccl eI rllcrnoranclurn clateid 03.04.2002 incorporating thc saicl condition.

Colseqyeptly, the contractsr with plivate security agencies wirich wete not

slro*sorecl by thc DGR had to be discontinued. Learned counsel subrnits

thert all thc rcsponclents w"t{ ernployed through the said seculity agcncies.
i

I'tt. Learnccl counsel tbr the petitioner has drawn'the attention clf the

Corrrt to tl-rc jr-rclgrnent of ith" I)ivision Bench of this Cor-ut in Kestrsat'

Secttritlt Sen,ices I-tcl. t,. Uhion oJ Intlio & Ors.,2004Ii A.D' (Delhi) a69'

'l'he petitiorrer I(eshav Sebr-rrity Selvices Ltcl. had sought to assaii the

ltr-cscription laicl clown by the Dcpar-tment of Enterprises, as aforesaid, that

olly DGlL sponsorecl agenqy be engaged for providing security setvices to
i

tlic pctitioncr. 
I

c). 'l'lrc Division Ilengh rejcctecl the said challenge by holding that it

was n6t nccessary for the IISNL to adopt open .tender systern fol

cngagc'rcnt of 'sccr-rrity sglvices, ancl the petitioners action of dr:awi1g

sccurity pel'sonnel throughia DGR sponsored agency was neither arbitrary

Puge 4 oi 20
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nor clisclimiuatory, ancl the Same was.Jrelcl as not being violative of Arti.l,,

lz[ oI'thc Constitution of Inclia.

10. I.ealned connsel foi tlie petitioner has subrnittecl that a perr:sal of

L5c awarrcl shows that the salle is plirnarily prernised on a finding that the

c6ntracts between the petitiQner and the security ageiicies were sharn and a

oalrroLrflagc. She subrnits t(at the said issue dicl not arise fol ionsideration

lrcforc tirc CGI'I' - either fiorrr .thc telms of refer"rr"., or cvcn fiorn thc

pleaclilgs of thc parties. Shle has refen'ed to the following extract from the

inpggpccl awarcl to subrnit t$at the discussion and finding of the CGII] to the '

ctl-ect thert tl-re contract betvr4ecl the petitionel and thc sccurity agcncics ale

or-rflage liasiswung the dccision of the tribunal |n favor-r1 of

thc rvorlcmau. l['he relevant fxtract in the award reads as follows:
i

,,.1t becante qtite i,buior,, that the nxanctgerytent has nof filecl
copy of even coniract agreenl.ent with the cOntractor and
cl.octnnents regarlling paymbn.t to the contractors. The

),t,orlonen hcwe .filect attendance sheets to 'shovv their
presence. The nriro.gn,nent ha.s not clenied the photocopies
oJ' ctttenclctnce shqets filed by the worlatten. There is no

enclorsentent o.f ilenial. The management vvitness has not
s1atecl. i.n his crossi,examination that photocopies are not lrtLe

copies oJ' the o ,tgma.t altendcmce sheets. The ori.ginal
allenclance sheets"are i.n the possession of the ntanagement'
So the yvorlcmen tannot be expected to file the sam./. The

yvorlunen have fitt)d attendance sheet from January, 1996 to

.Ia.ntnry, l998. Tl,tese attenclance sheets are admissi'ble in
etticl.ence aS the ,,originals are n the possession a.i the

managentent. Thii proves the fact that the worlcitten have
yvorpicl in the pientises of the nxanagement as Secw'ity
(]tnrc{s continttotls\, fr"om Jcmrnry, 1996 to Jaru'mr1t, 1998.

l'"
The case of the ,u;brlorr'u, is tha't they were ehgaged in 1994'

W.t'.((:.) Ao.r. J t 50-56/2007 & ollter qonttectetl rltutters
;

i

:
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1995, 1996, 1997,il998 and they have worked contiru'tot'tsly
till 01.09.2002. The chart of the dau"ation of worlc of the
yvctrlonen has b eenigiven.

I

The v,orlonen hav,e cleposed that they vvorlced tmder the
stt.pervision ancl bontiol of the ntanagement. DtLty was
trs,signed to the vr)rcrkmen by the Jt'tnior Engineer of the

ntanagernent. It tvhs the burden of the managenxent to prove
lhaf. the contractors have made p.qyment to the worlcm.en. No
sttch pctper in prpof o;f the payntent being made by'the
conlraclors to tpe worlotten has been filed by the
nta.nagentent. 

;

It. .vvas ftrther s,t'tbtnittecl that there was no contract
(tgreenxent befuveein the contractors and the tnanagernent.
The vtorlcm.en tver'g talcen directlt by the managentent. The

conlraclors werei, mere name lender. They got sonxe

conttn.iss i.ott. ,

I

'In ca^ee of real cpntract there zs agreement betuve'ett the
ma.nagement and ihe contractor for supply of worloltett on
cerl.a.i.n ternts and'conditions. 'lVages are to be paid $t the
con.traclor. EPF' ii to be deposited by the contractot'. The
yvc)rlcnten ctre enrdtled in ItgC. The m.anagemenl has not

./'iled ctny paper to:,prove that EPI7 vvas dedt'Lc.ted f'om the
y)ages o.f the worldnen and their names were registered by
the contrcrctors tLnder the ESIC Scheme. No such docmtent
has been filect. Tl')is proves that there rvas no'contract in
existence ancl the ri,orion"n worlcecl clirectly under the control
ancl sttpervision oflth.e nxanagenxent. The worlanen cannot be

expected to file slips of EPF and the Registration Card under
listC. Tl,tese'are ntlaterial. docutnents -fo, o valid contract but
no strch doctunenti, has been filed by the managentent. The
y,orlctnen ha.ve filed photocopies of attendance sheets

tte4rifiec{ by the iStib-Dtvtsional Engtneer, sDE and the

Jtm.ior lingineer aytd these doctunents have not been denied
by the managenxeht. So it sta.nds proved that the vvor'lotten

ior," tvorlcecl.front 'J 994 onvvard.s as hcts been specified in the

ly.l,.(().) Nos. 3150-56/2007 & olher ionnecled nutlers , ltage 6 oJ'20
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cha.rt of teru.u,e of wbrlc of tl,te worlcnten. It also stands proved
tha1 the tlxanagement has beert ruaking payment directly.
'fhere is no contra1tor even as name lender. No EPIr has

Iteen. clepositecl. The'7,vorlcmen. have not been registered under
trflC Scl'tente. Thl,e managentent has cornmitted gr^)e
violation o/'the provisions of the ID Act, 1947, Pl" Act and
el)en Ii$C. Sttch p,ractice has been held as u{air la.bot'u"

:.' Pr"acli.ce ttnder ID A'ct, 1947 '"

i
I

I l. L,earnecl counsel f-cir the petitioner subinits that the statemelrt of
I

clari'rs ti lecl by the respondent wolkmen is identical. In the saicl statement of

clni'r, thcre is pot a whisper to snggest.that the security coritlacts entered

ilto bctwcel the petitionel jand the contractols we e sham or camouflage.

't'he saicl slaternent o[ claim iis lather short ancl cryptic. The relevant pail of

lhc samc reads as follows:

" l. I.hat the claimtqnt/worlcmun was employed.by the cLbove

tna.nagenxenl since'lieb. 1999 and at the relevant period was

worlcing as a S. Gtlard and yvas drawing a monthly wa,ges of
Its. 2650/-. 

i

2. Tha.t tlte worlc'i ancl conchrct of the vvorlcman vvas qttite
s a t i s.fa. c t ct ryt dtu" i rt g'',t h e p er i o d ofemp I oym enl.

3. \'hat tlne DI\MAND NOTICE of claintant/tvorkmctn llxay

ctlso be reacl as pa\l oJ'this claim statement. The photocopy of
the l)enta.ncl Noficb is enclosed as Annex.A vvi.th this claint
,sta.l.entent. 

i
i

4. Thal. the cforesVtcl. I1'tanagem.9nt terntinated the servicds of
the ctbotte namecl J,vorlcman with efect from 01.09.2002 by

ver.bal orcler. This 'is a. case of refusal of duty and atnounts to

termina.tion of Serv'ices and retrenchrnent and tha't too vvithotLt

cotnpliance of the'; ntancla.tory pre-reqtdsites of section 25-

WA)S-C oJ'the Inciatstrial Dtsptftes Act, 1947. It is also a case

Poge 7 of 20
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of mfair labattr piactice. After termination nxy services the

iforisaid Managpn\ent appointed net'v other employee' ht nry

plcrce which is violc(ion of the I.D. Act, 1947'

5. That the terntipation of services in the instant case is
y,rongful, illegal, qgainst the principles of nah'Lral justice'
nrololTcle ancl-a ca;e of vindictiveness and also unfa'ir labou'
practice, the v,orlcryan is, therefore, entitled to re-insta.tement-tvith att conseqtintial benefits including wages for the

intervening Period.i

It is, therefore, prhyect that the Flon'ble Court be pleased to
pass an ctutard in directing the Respondent/Managentent to re-
instate the vtorlcnthn in their servtces vvith ft'Lll back'Yvages,

ancl with contint'tity, of services and vvith all benefits" '

She sr"tbmits that a berusal of the demand notice which was annexed

as Annexure-A to the state|ent of claim, also placed on recold, shows that

the responclent worlanen did not allege the contracts between the petitioner

ancl the security agencies tolbe sham or a camouflage'
I

13. Learned counsel fb, tfr. petitioner subrnits that the CGIT liad no

juriscliction to go into the issue as to whether or not the contracts enterecl

i'to betweel the petitionfr and the security agencies lvefe sham or a

canouflage, since no such clispute was raised by th.e respbnclents;' no

reference was made by the appropriate government in that respect, and;

thete were no pleadings ryade to that eft'ect by the respondent/claimants.

Slre places reliance on the (Iecision of this Court in Ashok n{wrmcw & Ors..' v.

TIte State & ,4.nr. in W.P;(C.) Nos.9438-42/2004 decided on 2C'12.2006,.

MANU/DEpB}712006. Irlthis case, the learned Single Judge observed that

no dispute hacl been raised about the contract being slaam ol: .a camouflage.

lLP.(C.) Nos. 3 I 50'56/2007 & othertconnected n'ntters Page 8 of 20



'l'he claim of tlre worlclenl was
I

that they were direct employees of the
I

managetnent and clid not clajirn that they were ernployees of the contlactcjr'.

f'he Cor-rrt obselvecl: 
i

i

"iIt i, notrt settl"d. kl, that where the worlcnten claitn that the
contra.ct beh,veen principle employer and contractor vvas

shant and camottfl,ctge, they. hcwe to raise an industrial
clislttie to that 

"ffd7, 
and it is in&,ntrial adjttdtcator who,

after going throulh the evidence and the terms and
conclition,t of the ctontract and othei circttmstances h.as to
clecide ythether thetgontract betuveen principal employer and
lhe conlractor was lrham and catnouflage".

I1tl. In pala 7 of the juclgirnent, this Courl further observed as follows:

"Il. is obttiotts thatlthe worlcmen tn this case did not rarce
corcect clispade o+rt dict not approach the appropriale
Governm.ent tvith tl'i,e content.tons that the contract was shant
and camottflogn or"'phat the contract labortr systetn shotLld be
abol.ished. They gbt refefred a dispt'fte that they vvere the
empl.oltees of th{ ntanagement and vvere npt being
regrtlarizecl. This claint was .found false. The Labou' Cow"t
hctcl no ctlternati.ve bzft to dismiss the claint. It is. settled lavv

lhal lJte Laboru' Cltu't/TribrLnals cannol travel beyond.the
' l.erms oJ' reference.l A no reference had been ntade -to'the

La.bolu" Corrt.for dd,termining t'vhether t'he contracl'was shatn
and. camot"tflage, the Labow Court could not have entered
into l.his tssue andldecided whether the contract was shant
and cantot'tflage". 

I

I

I

15. Lcarned counsel fo[. the petitioner has dlawn the attention of the

Clor-rrt to thc written statemefri filed by the petitioner before the CGIT. It is
l^

suburittecl that in its writterl statemqnt,.the petitioner had stated that thele

\^/as no relalionship of efnnloVer-employee between -the parlies. The

I

I

I

I

i
I

ll'.P..(C.) Ntts. -l 150-56/2007 & othet clnnectetl trtatters
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I

I

I

i

i

i
I

I

i

responclent worklnarl liacl freither been engaged nor recn-rited by th9
I

' pctitionel' lxanagement and ihat the respondents were not members of the

scrvicc. No appointment lellels have been issued to thetn, no1' we1'e their'

scrvices temrinatecl by the pEtitioner rnanagetnent. Reference had also been'
I

nraclc to thc aforesaid judgm;nt of the Division Bench in thc case of /(eskeYv

Secttritlt Sen,ices /-rrl (supll). It was pleaded by the petitioner that the
I

sccnrity personnel provideh by the security agencies .are in no,way

conucctecl with the recrr-ritn\ent procedure of the petitioncr mairagetnent.

Rather, thcy are ernployeer {f rl" agency und.er the terms of the employrnent

scttlecl between the wotkmeri and the agency concerned.

I

16. Learnecl counsel fo{ the petitionel has also refenecl to the alfidavit
I

by way of eviderice filed bl, the petitioner management of Sh. Netra Pal

Sing, AGM, Lcgal workifre in the office of the Genelal Manager',

Admirristlative Cornplex, irariclabad, whelein he hacl statecl that the

urotkrncn were neithel e#lnloVecl by the management nor were they

lcnrrinatcd/rctrenched and thiat tliele was no ernployer-employee relationship

tretween [he wolkman and fh" to.ut ugement. It was also affinLecl that in
I

vicw of tlic judgrncnt in l{bshav Security Services (supra), all the BSNL
I

cstalrlishrleuts engage the wprknan fiom DGR sponsored agenc]i only.
I

li. Lcarncd counscl $L the petitionel has placed leliance on the.l
clccisiorr of tlie Sr.rpreme Colrt in Indian .prugs and Fhqrmnceuticsts n.Jc[.

v. y-lte Wprknton, trndian d1rig, antl Fharntaceuticals I'tt{., (.2007) I SCC

408. 'L'hc Sr-rprcmc Court afer referring to the judgment of the constitution

bcnclr in The Secretury, l,totu oJ'Karnotakh & Other v. f,Jma Det'i &
I

Otheys, (2006) 4 SCC t hasl obselved that econornic realities catrnot be iost
.l

I

I

I

I

I

l,y.P.(C.) Nos. -1 150-56/2007 & other c\nnecteil ntuttets Page I0 of 20

I



51

I

.

t

siglrt of. No doubt, Article i+t provides for the right to work] but this has

bccn dclibcrately kept by the founding fathers of the constitution in the

clircctive principles ancl hende rnade unen.fiorceable in vie'uv of Aiticie 37 of
I

the Constitution, because th{ founding fathers in their wisdom realized'that
I

u,hilc it rvas their wish th{t evelyone should be given employrnent, the

gror-rncl r-calities o.[ onr .o.r{V did not pennit the same. The Sttpreme Court
I

observecl that Arliclc2I of t[ie Constittttion cannot be str:etched so far as to

mcan tl-rat everyone rnust b{ eiven a job. The number of available jobs is

liniitecl ancl hence the Co.rds must take a realistic view of the matter and
.l

rnr-rst cxercise self restraint. I

I

I8. On the other franla, Mr. Nandrajog, learncd connscl for the

rcsponclcnt workman has sr-jbrnitted that in the present case, the petitioner

haci firilecl to leacl any "vid"t 
.. beforg the CGIT to establish ihat the

u,orkman hacl been erigagecllthrough the contractors. They did not ploduce
I

any cioolrment ol other evildence to show that there wet:e any contracts

cnterecl i6to between the pptitioner and the contractols/security agencies;
I

tliat tl're security agencies hafl, in turn, posted the worlcman atthe facilities of

the petitioncr; that the sal{ries of the worktnan have bcen paid by the
I

contractors eind not by the nftitioner directly. It was not even disclosed as to

which ol'the worlcman had $een 
cleployed through which of the contractors'

A1:iir-t [r-om liling tl'rc affildavit' bv way of evidence, as aforesaid, no

cloculrcntary cvidellce was j:laced on record by the pelitioner management.

I [e sr-rbrnits that the case ojf the r'espondent worlcman was that they vvcre

cl irecL appointees/employeesl of the B SNL'
1

19. Learnecl counsel. fof Ur. respondent submits that the demand letters

I

I

I

I

I
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I

isstrecl by thc responclent wlorkman categorically stated that the petitioner

"only hctcl altpointed me ih this instittttion but had not given n1e arry

trltltointntenl letter nor any ltttendance card nor even any tvages slip 1'vere

gi.ven.'y'he a.mormt toyvaral ng ancl FF were being cleirh'tcred frottt ttty

ntontl,tllt salarlt from the verj, beginning brtt neither I vvas given ESI cau"il or

uryt pli' ,y14t. And on the preL,ext of pension scheme, had got signed b1t nte on

bla.nlc papers, blanlc t,ouchet'I, ancl bla.nlc vortchers." -

I

20. I-Ie subrnits that in lheii written statement, the tnanagctnent clicl not

specilicerlly clisclose as to bj which seculity agency, each of these wolkmen

wcre clcployccl thror-rgh. fh! said position was not elabor:ated evcn in thcir-
I

affrc{avit by way of evidencel.

21. L,earned counsel fioir the respondent has also refelred to the clossL,earned counsel fio'r the respondent has al

cxaprination of thc rnanag"Lent witness, Sh. Netrapal Singh condttcted on
I

07.0ti.2006. '['he rnanagern{nt witness hacl stated that they had not filed any

rccorcl other than the writ{en statement and affidavit. Lealned coltnsel

sr.rbrnils tliat the wolk of {ecr-rrity guarcls is of a perennial natr-tre. The

peLitiopcr_rccptilecl secr-u'ity [ualds il aIl its installation. The petitioner has

pot clisclosccl as to rvl'rat is fhe requisite qualification under'the recluitment

'nles 
lbr thc posts of seculily gualds. Consequently, it cannot be said that

.l
the appointment of the resp{ndcnt wodcman was illegal or ircgular.

I

22. Ilavilg heald learnpcl counsel for the parlies, peruseci the irnpr-rgnecl

awar.cl ais wcll as the record {elied Llpon by the parties, considered the valiotls

clecisions citccl bcbre trr. ut{.l the lespective submissions pf thc parlics, I am

of the view thatthe irnpugnlecl award cannot be snstained ancl is liable to be

I

I

I

I
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set asicle.

23. I have aireacly set oiut herein above the terms of leference macle to

the CGI'l', 'fhe saicl terms of refelence, which wele made at the instance of
I

thc workmen c1o not contal,n any reference for examination of the issue
I

whcther the contracts betweTr the petitioner and the security agencies wele

sheim ol' a calrrouflage. On lhe contlary, the terms of reference thetnselves

clisclosc theit thc wotkmenl*"r" ernployeci through secut'ity contractols

namely, M/s. Luxrnan Secnlity Agency, M/s I(eshav Security Scrvices, IWs.
I

Anuraclher Security Services.i llad the case of the respondent woricmen being
L

L[at the contracts between tfic pefitioner and the aforesaid security agency

we1'c a sham or a carnor-rflagJ, they would have sought a specific leference in
I

that lespect ancl, if not madd, they wolrld have eithel sottght atnendmeht of

thc rc'fcrence as rnade, ol asfailed the same. I-Iowever, no such steps in this

regarcl wele taken. Evenl in ttieir statement of claim, the l'esponclcnt

worknran clid not raise any i,bsue to assail the contracts entelcd jnto betwecn

rlrc pctitiorrcr ancl thc securitj, agencies.,l
24. Pertinently, in the r{otices of demand - which are also more ot' less

iclentically wordecl in lespec! of all the workmen, the workmen had stated in

para 4: 
I

"4.T'hal yolt tenfuincttecl my services w.e..f. 01.09.2000
t,rtil.hotLl' ctny writtln order 07' vvtthout any reason" and
r.ecrvtited other nelv tvorlcers at'my place. only previot'ts
sttpervisor has re\tained, on being asked yo.u tolrtr tknt
contract hss beenl given to Anuradhg Security Serttices.

I'otL have neither [iu, nrc any charge sheet 'oi o'y shot'v'
cct.Ltse notice nor hcl,s got any inqtiry done nor has issued any

:. | 1 t,1 ,1 , -- -^^^-.-^1^ 
rfL;^'1^,,^^ 

^4
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dctivity is tvrong, t,llegal activity, vindictive, unjusl labow'
prcrctice and anti lhbour policy and side by side yorL h.ave'openfit 

violatecl Sec'1ton 25N ancl 25F of I.D. Act, 1947. As
strch I am entitled lo reinstaterhent tn my Service alottgwith
ftill salary of my pqst and contirtutotts and break ttp.servibe
t'vith other benefits".i (Ernphasis supplied)

i

I

2'5. 'I'herefore, the case lof th" respondent workmen was that they wct'c

engagecl throrlgh seculity u$"r."ies. Since no such dispr,rte was raised or
I

rel-erred, the occasion fol tlie petitioner to either plead or prove, that the

cbntracts were not sham orl"u-orflage did not arise. The faihUt of the ,

I

petitioner to prodnce the cofrlracts and the othel information in lclation to

these contracts couid not harie led to the conclusion that the contracts did nol

exist, or they were sharn or. .luroo.,flage. The fact that they vvere not shain or
I

carlonfletge is eviclent from ihe.fact that I(eshav Security Selvices had. cven
l',

apptoachecl this Court to aissail the termination of their conti'act by thc
I

pctitiorrer ancl thc irnpositicin of the condition that only DGR spbnsored

agcncics coulcl be "ngug.{ fol provicling seculity services. it is also

notcwotthy that the petitiou.! is a goveffrment corporation. The ptovisi.on of

sccr-rlity selvices involves afpointrnent of responsible and cleclible pel-sons,

sincc it has an elernent of ff4st and faith. Security services are availed of by
I

the petitioner to safeguard ils assets and properlies. For such engagement,

Lhc petitioncr was contractirlg with secr:rity agencies who werc providing
I

1:crsonnel art their responsibij[ty. 'l'he pctitioner, obviously, cottld not havc
I

cngagccl casnal ivollcers oil individr-ral basis for lerpose of providing

scculity set-vices. 
I

I

26. I nay also re'fer {o the cross examination of the managetnent
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witrless Sh. Netrapal Singl-r.i tfr. said cross exatnination, in fact, sr-rpports

L6c casc of tl"re petitionel u, |ii "l.urly shows that the case'of the lesponclent

worlcnran also was that tHey were engaged by the petitioner through

contractols. In response jto one question, the answer given by the

management witness is: "I 
lam 

not avvare vvhether the vvorlc done by the

contractor have been accorlpltttn"a by the vvorlcrnan in this case(s) or not".
I

Irr response to another quefY, the answer given by the witness rs "It is

incorrect to sttggest that tlere is any fi"ipartite agreenxent' beh'veen the
I

nnlxdgerllenl, contrctctor antl the worker". The witness fuithet' states "I clo

.not lcnotv yvhether these 
fvorlana.n 

have vvorhed tLnder the aforesaid

contraclctti or not". 
I

I

27.

rcsponcleut workman was were contractor's engaged bY the

trcl.itioner, and the wo had performed the contracts by rendering their

scrvices thereunder. It is hlso perlinent to note that in the entile ci'oss

cxarlipation of the rnanagerhent witness, not a single suggestion has been

given to tl"re witness that the lcontracts between the petitioner and.the secttlity

ergcncics wcre sham or. 
"uro{uflage.

I

28. Since no refel'ence livas made by the appropriale govelntnent on the

issr-rc of thc validity of the {ontracts between the petitionor ancl the secr-rrity
I

agcncics, the CGIT hacl no jurisdiction to examine the same. The clccision

in Asholc ,Kumsr (supra) is 
ileallV 

applicable in the facts of the present case.

'l'hc ap1:roach of thc CCf l; in the light of the aforesaid discttssion, iu
j

cleclaling that the contlacts petween the petitioner and the security agencies

wcre a sham 01' a camoufla[e is completely erroneous. The said issue did
I

I

'l

i
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not alise for consicleration of the CGIT. The non filing of docr-rments ol any

cviciepcc in this respect by the petitioner was cleally on accorurt of the fact
il

Lliat tlie saicl issne was not eVen laised by the respondents. On the contrary,

t6ey had adrnitted tl-re positign, ancl it was their own case that they had been

cugeigecl through contractols j

I

29. It is also intelestinglto note that on the one'hand, the CGIT has held

Llre contracts to bc shain arla carnouflage, while on. the other- hand, r'vhile

ernswcrirrg the lcfelence it fas been held that thc action of thc pctitioncr

rurernargernent in tenninatin!/disengaging the services of the workmatl
t---_

'"tvithoai contplying with thelnrovisions of ID Act, 1947 cmd non conferring

of temporarlt statl$ on tt "i in accordance with the DOPTS Schenxq of

Selttentber 1993 ctncl t'here*y noo, regularizing their services irc termas ai'

ltrovisions o.f CL (II&A) Ar), 1g70, employeel throwgh Secwrity Cowtractors

viz.. M/s Lrlxman Secttritylagrnr4, M/s Xdeshuv Secwri$ Services, M/s

Antrrotlho Security Servicls'is neither iist nor fair mor tegat' T'he

ntcrnagentenl. rs clirectecl ig, reinstate att the above natned vvorlcnten

crptrtl.tca.nts e.xcept s/shri MaLlesh (ID N,o.53/2004), Mtilcesh. (D No.56/2004)

ctntl. Sl,tr"i Amar Singh (n to 90/2004) becartse the'se three vt,orlunen l'Iave

not filecl. rheir, fficlavits onL,tS with 50% baclc wctges w.e.f. 0i .09.2002 cmd

t"
mape pa;tntent o/' the entirL, art'ears.within tvvo months front l:he date of

pt,t b I i.ca.tion of' the awcu"cf' . (pmphasis sr'rpplied)

30. Iirom the aforesaicl, it'woulcl be seen that the CGiT has itseif
I

observecl that these *od.*{r, were employed through secr-rrity contlaqtors,

'ar'ery 
M/s. Luxman security Ag.ttcy, Iws I(eshav Secu'ity services, Id1s.

.|rnr
Anr-rraclhar Security Service{. The question of invoking the provisions of
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I

i

CI,RA Act woulcl arise onb if the services of the workrnen were taken
:^

tlirough labor-u' contractors. i The aforesaid declaration by the CGIT has

cnbeclclecl i1 it the cleclarAtion that the respondent workmen had been
i ro'merit in tlielsubrnissionengaged through contractorsl Thelefore, there is r

ol-thc r-esponclents that their base rnras that they had been directly engaged by

the petitiot'lct' rranagement of that they had, in fact, been engagecl directly by

lhc petitioner management. I tt *ut neithel their case that thcy had becn

clirectly engagecl by the netijioner management, nor was it so establishecl by

thbrn on the record. Pedifrently, they had not produced any lettels of
fl

ap1:ointlrept issuecl by the Rftitioner appointing thern as seculity gr-rards' As

aforesaicl, the petitioner is 
la Sovernment corporation and it is. absolr-rtely

unaccel:terble ancl unbelieva\ile that pelsons to such vital positions - which

involve trust alcl faith, *o.r[a be appointecl" casually withor-rt even issuance

of appointment letters. 
I

I

3 t. A 1:crusal of the iJpnuene.l award shows that the sallle plimarily 
,

proceecls on the basis thatl the contracts between the petitioner and the

sccurity agencies are sham 
fnct 

carnouflage. As afolesaid, this finding has'

beon r-enclerecl without julis{iction. The GGIT was also swayed by the fact

that the respondent worlcnrjen wele able to establish that they had been

worlcilg at thc prcmises of t[re petitionel for a couple of yeals atleast' 'fhal,

by itself, cor,rld not have leacl to the conclusion that the Ielationship of

ernploycr-ernployee existecilbetween the parties. This is fo' the leason that
. | -r r-.-a

lhe petitioncl cloes not everl clispute the fact that the respondcnt workmen
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I

labour would not tnake theagencies. Itendering of lsuch contract
I

rcsponclcnts the workrnen ofithe petitioner.
I

32. '['he situation rnay d. ui.*"cl fi'orn another angle. fhe awatd itself
':

contains the clates on whicH these lespondent workrnen had'been engaged.

't'lic szricl tabulation shows 
lthat 

the earliest engagements were made on'

N4alcli tggtt. Engagern"ntslwer. rnacle each year theleafter right qtto the

ycar 2000. According to |he respondents, tlr.ey were all disengaged on

01.09.2002. Even if the iri;bmission of the respondents: that they were

clireqtly engagecl by the Retitioner.as casual workels were to be accepted -
lor tl'rc sake of argument, tiieir engagements ranged between 8 yeals to 2

I

ycars. Ilven if they are treatyd as casual workers of the petitioner:, since their'

appointments wcle macle 
lirregularly 

ancl not throrigh the process of

r-ccruitrrrcnt by public aclvefl[sernent, they would not havc a right to the post.
I

Consequently, in any eventf the direction to.reinstate the lespondents was

riot callect lbr ancl caunot be pustained.

I

33. I may refer to the jj"rdement of the Supreme Courl in.[ugbir Singh

tr/s. I{arltunu State ,A,gricuilture Murketing Eoard & Another^ (2009) 15

SCC 327, wherein the SupL{me Court has notecl tlie shift in law, parlicularly

jn casc of casual wolkers arid those who are not regularly employecl, it has

bccn hcld tliat the lelief of 
icinstatement 

does not automatically follow the

finciing ihat thc tcnnination 
|s 

illegal pd in breach of section 25F of the Act.

'l'hc awzu'cl of cornpensationlhas been held to be sufficient to rneet the ends

of j Lrstice. I may crnphasise 
lhere 

itsell'that the respondents could not be said

to be tlie casual employeps/wolkrnan of the petitioner and the 'above

leasoning has been given ottiy o, an aclditional reasoning.
t.'

I

I
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34. itionel points out that the i'espondent

vvol-lq1.rcl1 lravc bccl receivihg wages under section 178 of thc Act. I'he

Cortrt has clir-ecteci payment $f the last drawn wages or the minimum wages,

onwzrr-cls i.e. 04. 12.2006 anci 
[he 

same continues to be paid. even l]ow. These

\^/zrges herve alreacly been paiit for over six years. It is sribmitted that each of

tlic respondents have ,"."i,rpa wages uncler section 178 bf the Act to the

tune of over Its.3 lacs (on th{ basis of the levisecl minimum \,vages from time

Lo time, as they were higher ltttu" the iast drawn wages) except in respect of

Llrc rcsponclcnrs in w.P.(c.) Nos.315212007, 315312001, 315412007,

3|56120()7, 3t5912001, 3 16p/2001, 359612007 and 365012Q07, whet'e the

a1:plications r;nclel section 
l17R 

are stili pending considelation' 'fhese

npplicerlions ale being clealt tf ith t"putately.
I

35. 'fhe responclents, af aforesaid, have received wages under section

I 7l] i1 cxccss of Its.3 lacs a'iter their termination. I may obsclve that thor-rgh

whilc allowing tlic applicutilons of the wor'lcman undel section 17I] of the

Act, vicle common olcler ciated i3.10.2011, the Court had i'eqr-rired the

r,r,orlcurau to give an unclerl{t i"e to the Qourl that in case the writ petition

succeecls, they shall r-efund tfe diffelence between the amount of last dtawn

wages ancl the rninim.u1l 1f*g"r. The lespondents have boetr. leceiving

\^/ages uricler- section l7B atlhe rninirnlun wages rates prevalent fi-orn time to

[irle, whjch is higher than t$e last ch'awn wa$es drawn by them' The effect

of the awarcl being set asiclelwould be that they wor'rld be reqr-rired to Iefund

Lhe saicl clifference. I:Iowevfr, I arn not inclined to direct the same, and the

saicl amonnt coulcl well be trfateci as acleqnate colnpensation payable to them
I

I

I

I 
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.,'j.,

i1 lieu of reinstatemenl andl baclc wages, even if it were to be accepted for

the sake of argurnent that tfr"y *"r. the casual workman of the petitioner,

I-Iowever, in lespect of wortrnen who are found not entitled to r,vages under

Section 17-B of the Act, nol 
"o*p"nsation 

is payable as they, in any event,

are not workmen of tn+ petitioner and, consequently, no case of

67

vnPxN s'aNcml, .l

II

\
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retrenchment is made out by1 them against the petitioner'.
lr
I36. Accorclingly, the ivrit petitions are allowed and the impr'rgned

col1r1on awarcl clatecl O+.tl.zOO6 is set aside, leaving the parties to bear t'
I

theirrespectivecosts | \, /,
li'./37. All the pencling ap$lications stand disposed of. l"(
| -'----
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