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COtrTAM:
IION' BLE MIT. .YIJSTICE VII'N SANGIII

\/rI)IN S A NCIdtr^ .I. (C}ITAL)

L 'I"his bartch of writ petitions uncler Afliclc 226 ofthc ConsLituti.orr clf

Inclia Savc bccp pi'elblrecl by Bhalat Sanchar Nagam Limitccl (IlSNi,) to

ilssail t6c colnllou awarcl passed by the Central Govet.nmenl Industrial

'l'rilr'ual oL'1r Labclltr Court II, Itaje'dra Place, Itajcndra l]liawatt' New

l)clhi (CGt'f), in sevclal refcrences macle in rcspcct of thc respouclent

r,r,orlcutatr.

2,. 'l'lrc rcl-ercncc in respect o'f each of thc workman is mot-c or ics;s

idcntical. 'l.hc sarnc issues arise fi.om the refercnccs and, conseqLrcntly, have

bcc. clctrlt with in the comrnon award passed by thc CGIT' As an cxatnple, I

rr111 l'cproducing lrcr-cin bclow thc refercnce made in respect of Sh' Batlbir

I'(ge I 0f 20
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Singh.- the lespondcnt in W.P.(C.) No.3 64912007, whicla leads as follor,vs:

"lif/hethet' the action of the management of GMTD, ]JSNL,
litrt'ic{abac{ in terntinaling/disengaging lhe services of Sh.

Ilul.btt" Singh So Sh. I(haja.n Singh w.e.f 01.09.2002 t'vithout
complttng with the provisions of the .ID Aet, 1947 and non-

"o,r|airiig 
of tentporary stattrs on hittt tn accordance vvith the

DiPTS Sc:hemi of September 1gg3 and thereby non
regrLlarizing his services tn terms of provtsions of CL(R&A)
tlcl., 1970 employed throtLgh security contractors viz. M/s
[,uxntan Sectn"itlt Agency, M/s. I{eshav Secu"ity Services, M/s.
Anttraclha Secru"ity Servi.ces was jrtst, fair and legal? f not,

rtthal relief h.e is entitled tc) andfroru which date?'l.

:i. 't'hc CGI'| by the irnpugned award has answclcd the lefcrence itl

lirvoLrr of thc worlcrnen by holding that the action of thc pctitioner

nrallelgclllcut in tcnninating/disengaging services of the wolkn:an without

oorrplying with the plovisions of Industrial Disputes Act, 1947 (the Act),

ancl in not conferring. tempolary status on thern in accordance with the

l)cliartmcnt of Pclsonnel 'I'raining (DoPT) Scheme of Septembcr' 1993 and

Llrcrcby not legul a:izing their services in terms of the provisions of the

('ontract Laboul (I{egr-rlation and Aboliiion) Act, 1910 (the CLRA Act)

crlployccl thtough security contractors namely, \rVs. L,uxtnau Secr:i'ity

Agerrcy, M/s I(eshav Security Services, M/s. Anuladha Secr-rlity Services is

rrot.jLrs[ or' thir or legal. 'fhc management has been dircctecl to r'einstate all

llic r.csponclent workmcn. Some of the workrnan in rcspecl of whom

rcfer-cnces were macle hacl not lecl their evidence and, consequently, no snch

clirectiol 5as been issued in respect of thern. Ihey at'e not before this Court.

'l'hc CGI'I' tras also awarded 50% back wages to the respondeut woritman

iv"c. [. 01 .09.2002.
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tl.. Ms. Ilirbal, learned couusel for the petitioner has subrnittcd that the

orrly 1hrec issnes which wet'e referred for deterrnination by thc CGIT were in

rclation to:

i) 'fl-re terinination/disengagement of the selvices of the

workman with effect frorn 01.09.2002 - whethcr: tirc same

was illegal on accottnt of rion compliance of the provisions of

Act;

ii) Whcther the non conferring of temporaly status on thc

worktnan in accordance with DoPT Scheme of Septernber

1993 was fair just and legal, and;

whether the non regularization of the selvices of the

wolkrnan in terms of the provisions of the CLRA Act -
cmployecl through security contractors, r,vas jr-rst fair and

legal.

5. Lear-necl counsel submits that the terms of refelencc did hot r-efer

t6c issr-rc with legalcl to the contracts betwden the petitioncr ancl the

contrarctors, namcly, thc three service security agencies mentioned in the

tcrms o['rcfercnce, being sharn or a carlouflage, fol adjr"rdicalion by the

C]GT'I"

6. Lcarned counsel for thc petitioner submits that in the BSNL thele

w4s a practice of appointing labout contractors for providing of security

services. She subrnits that such contracts were legal, as thele was no

pr.ohibition against the ernployment of contract laboul for provision of

iii)

\
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sccllrity services.- as no notification ttndel section 10 of the CLP'.A,r-\ct had

Sccn issLrecl. by thc Central Govetnment. She submits that earliet .ptirrate

scctrrity agencies - such as th.ose mentioned in the tenns of reference, vvere

also bcing erigagecl. Flowever, an office rlemorandum datcd 0I.02.1999

wuls issLrccl by thc l)epartrncnt of Public linterpliscs,. whicl, wers latcr

tbllowccl by the I)efence Ministry's cit'cttlar dated 26.04.2001. 1'hey

rcciLrirccl. t6at all llsNl establishments should engage the security pelsorurcl

l.rorn the Director'(ieneral Resettlernent (DGR).sponsorecl agencies only'

7. Shc sr-rbrnits that in the light o.f the aforesaid instrr-rctions, I3SM,

issr:cd uI mculorandurn clatecl 03.04.2002 incorpolating thc saicl condition.

Oonscquently, the contracts with private security agencies which wele not

s1:o'sorecl by tlic DGR hacl to be discontinued. Learned cottnsel subrnits

Lhat alIthc rcsponclents wcre ernployecl through the said secr-rrity agencies.

tj, l,calrcd counsel 'fol the petitioner has drawn'the atte.ntion r:f the

Cor-rrt to thc jr-rdgment of the l)ivision Bench of this Coutt tn l(estreav

securitjt services Ltd. v. (Jnion oJ'India & ors.,2004II A.D. (Delhi) a69.

.l.he 
'etitioler- 

I(eshav Security Services Ltd. had sought to assail the

'r.csoriptio6 
laicl clown by the Dcpartment of Enterplises, as afolesaid, that

only DCI{ sponsorecl agency be engaged for providing security set'vices to

t.lrc pctitioncr'.

9. 'l'hc Division Ilench rejcctecl tlre said challenge by holding that it

was not lecessary for the IISNL to adopt open .tender systern for'

ctlgagcltlcnt of 'sccr-rr-ity services, ancl the petitioners action of drzrwing

sccnr-ity personnel throurgh a DGR sponsorecl agency was neiiher arbitrary

I
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por cliscrirlinatory, ancl the safiIe was "held as not being violative of Articic

I zt o I thc Constitution of India.

10. Leaned counsel fol the petitioner has submitted that a perusai of

Llic nwarcl shows thal the sanle is prirnarily premised on a finding that the

cgntracts between the petitioncr and the seculity ageircies were sham and a

caurouflagc. She submits that the saicl issue dicl not alise for consideration

bclbrc tlic CGI f - either frorn thc telms of reference, or evcn fi'orn the

pleaclilgs of thc parties. She has refelred to the following extract fi'om the

irrrpggnecl awarct to subrnit that the discr-rssion and finding of the CGIT to the

cftbct thzit thc contract betwecn the petitioner and thc scct-tr:ity agcncics are

shzin apcl a camouflage has swung the dccision of the tribr"rnal in favolll of

Lhc rvor-lcman. The relevant extract in the awarcl reacls as follows:

' (.(.1t. became qtite obvior,ts that the management has not.filed
cop)) of even conlt act agreenxent with the contractoi and
c{ocrrntents regarcling payment to the contractors. The

v,orlotten have ,filect attendance sheets to shotv their
presence. The ,rinogu*ent has not cleniecl the pholocopies

oJ' a.ttendance sheets fiIed by the yvorlatten. There is no

enclorsement of clental. The managetnent vvitness laas not
statecl in his cross examination that photocopies are nol' trtte
Copies o,f' the origina.L attendance sheets. The ori.gi,nal

a.llenclance sheets are in l.:he possession of the mancLgentent'

so the yvorlcmen cannol be expected to fite the same. The

yvorlcnten have filed attendance sheet front January, 1996 to

.IantLarlt, I9gB. These attendance sheets are admissible in

etticlence as the originals are n the possession af the

ntanagentent. This proves the fact that the worlattett have

worlcecl in the prentises of the management as Secw"ity
(ittarcls conti.ru,totrc\tfrom Jcmuary, 1996 to Januarlt, I99B'

\he case o7tt", y,orlonen ii that they were engagecl in 1994,

lY.t'.((:.) Ntts. 3150-56/2.007 & olher contrecled t'tulters Puge 5 ttf 20
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Igg5, 1996, 1997, 1998 and they have yvorlced contiru,totnly
tilt 01.09.2002. The chart of the dtu"ation of worlc of the
yvorlmten. has been given.

The yvorlalen have cleposed that they vvorlced under. the

st4tervision and control of the management. DtLty l,vcts

cti,signecl to the yvorkmen by the Junior Engineer of the

tnanagement. It yvas the burden of the management to prol)e
that the contractors hcwe made payment to the worlcnten' No

strch paper in proof of the payntent being made by tlne

conlraclors tct the yvorlotten has been filed by the

ntanagentent.

It was ftu.ther subtnitted that there was no contract
agreenxent between the contractors and the management.
T1eyvor|cnlenweretakendirectlybythemanagenxent'The
contrctcl'ors were nxere name lender. They got sonxe

conunissi.on.

[n case- of real contract there zs agreement betvvdett the

ma.nagetnent ancl the contractor for sttpply of t'vorlotten on

cerlai.n terms a.ncl conclitions. lVages are to be paid by the

conlrctclor. ]iPF is to be cleposited by the contracl:or. The
yt,orlcnten cre enrolled in ItgC. The m'anagen'tenl has not

.filecl a.ny pa]2er to prove that EPI| yvas deducted from the
"14)ages of the worlcm.en and their. names were registered b1t

the contractors tLncler the ESIC Scheme. No such docwnent '";';r-;";" 
fil"d This proves that there yvas no'conlrctct in

exislence ancl the yvorlcmen vvorlced directly under the control
ancl srpervision of the nxanagenxent. The workmen cannot be

expectecl, to./ile slips of EPF and the Registration Card under

tisrc. These are itaterial doa,ments for a valid contrcLct but

no strch clocttment has been fited by the managentenl. The

tttorlctnen have filed photocopies of attendance sheets

tte4rifiecl by the Sub-Divisional Engineer, SDE and the

Jzmior lingineer ancl these cloctrments have not been clenied

bSt l.he nxctnagenxent. So it stancls proved that lhe vvor/otten

ho.,u yvorkecl from 1994 onyvarcl,s as hcts been specified in the

lV.P.(C.) Nos.,3l50-56/2007 & olher connecled nntlers Page 6 of 20
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cl,tarl of lentu,e of worlc of the yvorlcrnen. It also stands proved
thal tl'te nxcmagement has been making payntent directly.
There is no contractor even as nanle lender. No EPI' has

been cleposited. The yvorkmen have not been r€gistered utder
ESIC Schente. The management has committed grave
violation o/'the provisi.ons of the ID Act, 1947, Pl Act and '

et,en I|SIC. Sttch practice l'tas been held as unfait; la,bom"
pra.ctice und.er ID Act, 1947."

I l. l,earnecl connsel .fiol t]re petitioner submits that the staternent of

clailrs tilecl by thc respondent worlcrnen is identical. In the said staternent of

clai'r, there is not a whisper to suggest.that the security contracts enterecJ

ilto bctwcen the petitioner and the contlactors were sham o[ cairlouflage.

'flie saicl staternent of claim is rather short and cryptic. The relevant pail of

thc samc reacls as follows:

" I . |'hat lhe Claimant/Worlcman was employed by the a'bot'e:

tilanagemenl since l;eb. 1999 and at the relevant periodwa.s
y,orlcing as a S. Gttarcl and was drawing a monthly wcLges 'of

Ils. 2650/-

2. That the yvorlc and condttct of the yvorlcman lvas qtdte

satisfactrtryt dtLrtng the period of employment.

3. That lhe DILA/IAND NOT"ICE of claimanth,vorlctncLn' nxay

ctlso lte reacl as part oJ this claim statement. The photocopy of
the Dem.ancl Notice is enclosed as Annex.A wi.tlt tlt.is claitn

,stal.entent.

4. That tl'te ctforesaicl rttanagem.ent terminated the services of
the a.bove namecl'tvorlcman with effect from 01.09.2002 by

ver.bal orcler. This is a. case of refi.Lsal of dttty and a'tnoLtnts to

terntination of services and retrenchment and that too vvithout

conrpliance oJ', the ntanda.tory pre-reqtisites of section 25-

\VA)S-C oJ'the Inclttstrial Disprftes Act, 1947. It is also L7 case

W.P.(C.) Nos. .1150-56/2007 & other cortnected ntatters Poge 7 o./'20
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ofunfairlabou"practice.Afterterminationnxyservicesthe
iforisaicl Managentent appointed new other employee. In nty ..

ptorn,,vhich is ttiolation' of the I'D' Act, 1947'

5. That the terndnation of services in the instctttt case is

tvrongfril, illegal, against the principles _of natLu'al iustice,
nroplpde orio casi of t inclictiveness and also unfair lcLbow"

practice, the utorlcntan is, therefore, entitled to re-insta'tentent
"tvith all conseEtential benefits including wages for the

intervening Period.

It is, therefore, prayecl that the Hon'ble court be pleased to
pass an ayuard in clirecting the Respondent/Managentent to re-

instate the worlcntan in their services vvith ft'il| ba'clc wctges,

ancl tvith continttity of services and with all benefits" '

12. She submits that a perusal of the demand notice which was an:rexed

as AnnexLlre-A to the statement of claim,.also placed on record, shows that

the respondelt worlanen clicl not allege the contracts between the petitioner

and the security ug"rr"i"s to be sham or a calnouflage'

13. Learned counsel for the petitioner submits that the CGIT lrad no

jurisdiction ,to go into the issue as to whether or not the contracts entered

into between the petitioner ancl the security agencies \'vere sham or a

camonllage, since no such dispute was raised by the respondents; 
. 
no

reference was made by the appropriate govelnment i1 that respect, and;

there wefe no pleaclings rnade to that eftbct by the respondent/claimants'

Sl.re places reliance on the decision of this court inAshok nfuirnm' & ors..v'

The stnte & Anr. in w.p.(c.) Nos.9438-4212004 decided on 20.12.2006,

MANU/D ElgBLl12006. In this case, the learned Single Judge observed that

no dispute hacl been raised about the contract being sham or a camouflage'

Page 3 of20
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'l'he clairri of.tlre workrnen was that they were direct employees of the

managetrient and did not clairn that they were ernployees of the contractor.

f'he Cor-rrt observed:

"Il. is notv settled. layv that where the worlcmen claint that the
contracl beh,veen principle employer and contractor was

sham a.nd camottflage, they have to raise an. industrial
clisptie to that "ff"gt 

and it is indtrstrial adjudicator who,

after goiug throttgh the evidence and the ternts and
concli.tion,s of the contr.act and other circwnstances has to
clecicle ythether t'he contract bettveen principal ernployer and
lh.e contractor was sham and camonflogr".

I tl. In parra 7 of the judgment, this Court further observeci as follor,vs:
I

"It i.s obvious that the v,orlcmen in this case clicl not raise
correct disprLte and did not approach t'he appropriate
Governntent with the contentions that the contract was shant

ancl cantozLfl.age or that the contract labortr system should be

abol.ishecl. They got referyred a dtsptie that they were the

ernploStees of the management and lvere not being
regrtlarized. Th.ts clatnt was .found false. The Labow cow"t
hctcl. no ctlternative bttt to disnciss the claint. It is settled law
thcrt the Labotu, Cottrt/Tribrmals cannot travel beyond the

" Ierms oJ'reference. If no reference had been ntade to the

Laborn^ Cotrt for determining whether the contract was sham

ancl catlxotLflage, the Labotr Cotrt cottld not have entered
into thts isstrc and decid.ed yvhether the contract vvas shant
and. cantottflage".

15. Lcarned collnsel for the petitioner has dlawn the attention of the

Clolrt to t6c written statement filecl by the petitioner before the CGIT. It is

sllbmittecl that in its written statemEnt,.the petitioner had stated that thele

was r1o relationship of employer-ernployee between the parlies' 'fhe

Page 9 o.f 20
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responclepl. workman hacl neither been engaged nor recruited by the

;rctitioner n'lanagen'tent and that the respondents were not members of the

scrvicc. No appointment letters have been issued to them, nor were their'

sc1vices tellinatecl by the petitioner management. Reference hact also been

rnacf e to tlrc aforcsaicl judgrnent of the Division Bench in thc case of Keslaav

Secttritlt Sen,ices /.trl (supra). It was pleaded by the petitionel that the

secr.rrity personnel provided by the security agencies are in no way

colgcctecl with the recruitrnent procedure of the petitioncr management.

Ratlier, they are ernployees of the agency under the terms of the employmenl

scttlecl between the workmel and the agency concerned.

16. Learnecl counsel for the petitioner has also referrecl to the affidavit

by way of eviclence filecl by the petitioner management of Sh. Netra Pal

Si1g, AGM, I',egal working in the office of the (ienclal Manager'

Acluri6istrative Cornplex, Faridabad, wherein he had statecl that the

workrncn were neither employed by the management nor were they

Lcrrlinatccl/r'ctrenchecl and that thele was no ernployer-employee relationship

bctweel the wolkman ancl the rnanagement. It was also affirined that in

vicw of the judgrncnt in l{eshav Security Services (supra), all the BSNL

cstablislirlents engage the worlanan from DGR sponsored agency only.

17. Lcarncd counscl for the'petitioner has placed leliance on the

cf ccision of tlie Snpreme Coufl in Indiun Drugs and Fknrrnsceuticals nid.

t,. The Workman, fndian Drugs and Pharntaceuticals nJd., (2007) I SCC

40g. 'l'lic Sr-rprcmc Court afler referring to lhe judgment of thc constitution

bcrrclr irr T'he Secretury, State of Karngtakh & Other v' [Jma Det'i &

Others, (2006) 4 SCC 1 has observed that economic realities cannot be lost

Ly.P.(C'.) Nos' -l150-56/2007 & other connected tnattets Puge 10 of 20
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sight of. No doubt, Article 41 provides for the right to wolk, but this has

bcen dcliberateiy kept by the founding fathers of the constitution. in the

clirective principles ancl hence made unenforceable in view of Ailicle 37 of

the Co'stitntion, because the founcling fathers in their wisdom realized'that

u,liilc it was their wish that evelyone should be given employrnent, the

grorurc[ r-ealities of onr country did not pennit the same. l'he Supi'eme Coult

observecl that Arlicle 2l of the Constitution cannot be stletched so far as to

r1cal thart everyone must be given a job. TIle number of available jobs is

li'ritecl ancl hence the courls must take a realistic view of the matter and

murst cxet'cise seif restraint.

It]. ()1 the other hancl, Mr. Nandrajog, learned counscl for- the

rcsponclc't worknr.an has subrnitted that in the present case, the petitioner

hacl lailcd to leacl any eviclence beforg the cGIT to esterbiish that the

r,r,orkmarn hacl been engagecl thlough the contractoLs. Thqy did not pfodr-ice

erny clocument or othel eviclence to show that there wel'e any contracts

c'terccl ilto belween the petitioner and the contractors/security agencies;

t6at tlre security agencies had, in turn, posted the worlcman at the facilities of

tlre pctitioner'; that the salaries of the workman have bcen paid by, the

contractols and not by the petitioner directly. It was not even disclosed as to

which of the wo1kman hacl been cleployed through which of the contractbrs.

Apa't f'om lililg thc affidavit by way of eviclence, as afot'esaid, no

clocr-uncntary cvideucc was placcd on t'ecord by the petitioner management'

lle sr-rbmits that the case of the r'espondent workman was that they \'vcfe

ciirect appointees/employees of the BS.NL'

19. Learnecl counsel. for the responc{ent submits that the dernand letters

I
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isstrecl by thc respondent workman categorically stated that the petitioner

"onl1t ha.cl ctltpointed nte in this institt'ttion but had'not given me any

ctltpoin1ntenf. Ietter nor cmy attendance card nor even any vvages slip vvel"e

piven. \'he a.mottnl toyvarcts ESI ancl PF were being cle:clarctecl front tny

,tontl,tllt sctlarlt f,ont. the very beginning btft neither I vvas given ESI ccu"cl or

,n1t !:li' ,r1in. An.cl on the pretext of pension scheme, had gol sigttecl b1t nte on

lt lanlc papers, blanlc vouchers ancl blanlc vot'rchers" '

20. l-Ie sr-rbmits that in their written statement, the managctlent clic1 nbt

speciliczrlly disclose as to by which secur-ity agency, each of these wolkmen

. wcre clcployccl thror-rgh. 'fhe said position was not elaboratecl cven in thcir'

affidavit by waY of evidence.

21. Learnecl counsel for the respondent has also referred to the ctoss

cxamination of thc management witness, Sh. Netrapal singh conducted on

07.0U .2006. 'fhe malagement witness had statecl that they had not fiied any

r.ecorcl other than the written statement.and affidavit. Leamed counsel

sr_r6*rits ilrat the work of secr-u'ity guards is of a perennial nature. The

petitioucr rec|-rirecl secr.rrity guarcls at all its installation. The petitioner has

rrot clisclosccl as to what is the reqr-risite qualification under; the recluitment

r.ules [-or thc posts of security guarcls. Consequently, it cannot be said that

lhe appointurent of the t'espoudcnt wollcman was illegal or irrcgular'

ZZ. IIavilg hear.cl learnecl counsel for the parties, perused the irnpr'rgned

awar.cl as wclr as the record r.elied Llpon by the parties, considered ihe va'ious

clccisions citccl bcfore me and the lespective submissions of thc padies, I am

of the view that the irnpr-rgnecl award cannot be sustained and is iiable to be
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set asicle.

23. I have already set out herein above the tenns of i'eference made to

the CGI'I'. The saicl terns of reference, which were macle at the instance bf

thc workmen do not contain any refelence for examination of the issue

rzvhcther-the contracts between the petitioner and the security agencies vvere

s6zim or a calrroullage. On the contrary, the terms of refcrence themselves

clisclosc Lhart. thc workmen wel-e employed through secr-rlity contractols

naprely, M/s. Luxrnan Security Agency, M/s I(eshav Security Sc::vices, IWs-

Alur-arclhzi Security Selvices. I-Iad the case of the respondent wolktnen being

tlrzrt the cgntrzrcts between the petitionel and the aforesaid seci-ri:ity agency

\l/er-e a sheun or a calnouflage, they would have sought a specific refelence in

[6aL rcspcct ancl, if not made, they wottld have eithel sought amenclmeht of

t6c rclbrence as rnade, or assailed the salne. I{owever', no such steps in this

,"gur.i were taken. Even in their statement of claim, the l'esponclent

workman clicl not raise any issue to assail the contracts entercd into betwecn

thc pctitioner erncl1he secr-trity agencies.

24. Pertinently, in the notices of dernand - which are also lnore ol' less

icle.tically wordecl in respect of all the worlcmen, the workmen had stated in

oata 4.:

I

"4. T'hat yoLt terminated my services w'e'f' 0l'09'2000
trtithorLl eny writl'en order 07 yvithoort any reasotx and
r.ecrttitecl other neyv y)orlcers ai my place. Only previous
sttpervisor has remained, on being uslced yoar told ttrtat

cintroct has been given to Anuradhg Secwrity Services. 
,

)roLL have neither give nte any charge sheet nor any shot'v

cause notice nor has got any inqtiry done nor has issued cuty

terntinati.on leiter noi^hot settlecl my accotmts. This type of
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cr.ctivity is yrtrong, itlegal. activity, vindictive, unjatst labour
practice and anti labotr policy and side by side yott have
openly violated Section 25N and 25F of I.'D. Act, 1947. As
strch I am entitled to reinstaterhent in nry service alongwith

.ftrll salarlt o.f nry past and continuous and brealc up.set'vibe
vvith other benefits". (Emphasis supplied)

;

Z'5. 'fherefole, the case of the respondent workrnen was that they wero.

epgagecl throt1gh secr,irity agencies. Since no such dispr-rte was raised or

r"el-erred, the occasion for the petitioner to either plead or prove. that the
I

cb^tracts were not sham or camouflage clid not arise. Thc failr-ge of the

petilioner [o produce the contracts ancl the other information in rclation to

these contracts coulcl not have led to the conclusion that the contracts dicl not

cxist, or they were sham or cafitollflage. The fact that they wel:e not shatn or

caurouflage is evident from the fact that I(eshav Security Serviccs had cveu

appr-oachecl ihis Conlt to assail the termination of their contract by thc

pctitiorrer ancl thc irnpositign of the condition that only DGR spbnsored

ngepcics cor-rld be engagecl for provicling security services. it is also

'otcwolthy 
that tlre petitioner is a government corporation. The provision of

sccurity scrvices involves appointrnent of responsible and credible persons,

si'cc it has an elernent of trust and faith. Security services are availed of by

t5c pctitioner to safeguald its assets and properlies. For such e-agagetnent,

Lhc petitioncr was contracting with security agencies who werc providing

'crsonucl 
ert their responsibility. 'fhe pctitioner, obvior-rsly, could not havc

cngagccl casual workers on individual basis for pqlpose of providing

scc'r"rrity services.

26. I may also refer to the cross examination of the managetnent
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rryitless Sh. Netrapal Singh. f he said cross exatnination, in fact, supporls

t6c crisc of thc petitioner as it clearly shows that the case of thc lespondent

workrlan also was lhat they were engaged by the petitioner througb.

contractors. In l'esponse to one question, the answel given by the

r1ellagcffrent witness is: "I am not aware vvhether the vvorlc done by the

contrctctor have been accomplished by the workntan in this case(s)'or not".

11 rcspogse to another qllety, the answer given by the witncss is: "/1 is

incorrect Io sLtggest that there is any tripartite agree|nent' befuveen the

n1.ctt1ctgen1enl., conlrcrctor ancl the workqr". The witness fuithel states "I clo

y6t lcnoty whether these yvorlonan have worlced under the aforesaid

contraclon or nol" ' ,

2l . 'l'he aforesaicl answers clearly suggest that the stand of the

rcspor-rclegt workman was that there were contractols engaged by the

pclitioler, and the workrnen had performed the contracts by rendering their

scrviccs therenncler'. It is also pedinent to note that in the entile cross

cxamilatiol of the rnanagement witness, not a single suggestion has been

give' to the witness that the contlacts between the petitioner and tire secutity

agcncics wcre sham or caflouflage.

28. Silce 1o relbrence was macle by the appropriate government on thc

issuc o I thc valiclity of the contracts between the petitioner and the secr-rtity

agcncics, the CGIT hacl no jurisdiction to examine the samc' The decision

in. Asholc I{umar (supra) is clearly applicable in the facts of the present case.

.l.hc approach of the CGIT, in the light of the aforesaid discttssion, in

clcclaring tliat the contracts between the petitioner and the seculity agencies

were a sham of a camouflage is cornpletely erroneous. The said issue did
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no[ ar-ise for consicleration of the CGI I. The non filing of docurnents or any

crziclencc in this respect by the petitioner'was clearly on account of the fact

Lliat the saicl issue was not even raised by the respondents. On the contrary,

they hacl aclnitied the position, and it was their own case that they had been

c ugagecl through contlactois.

Zg. It is also interesling to note that on the one hanc1, thc CGIT.has helcl

l5e coltracts to bc sharn and carnoullage, while on the other hand, r,vhile

answcrirrg thc lcference it has been helcl that thc action of thc petitioncr

ntzutagelrcnt in tenninating/disengaging the selvices of the wolkman

,,tvithotr.t cornplying with the provistons of ID Act, 1947 cLnd non conferring

of tentltctrarlt statLts on them in accordance vvith the DOPTS $cheme of

Septeruber t993 ancl thereby non regulariT,:.ing their services irc termns aJ'

ltrovisions qf'CL (R&,4) Act, 1970, employed throwgit Secwrity Contractors

,i2,. M/s L1uman Security Agency, M/s l{eshsv Secwrity Setvices, M/s

Anurotllro Secttrity Servtces. is neither jtist nor fait' Mor legat. 7he

rncrnagentenl rr clirected to reinstate atl the above natned vvorlatten

crtrtplicants except S/Shri Mahesh (ID N'o.53/2004), Mdcesh (D No.56/2004)

trncl Slu.i An,Lar Singh (ID No.g0/2004) becattse these three'v,orhnen have

not filecl their fficlavits along v)ith 5Toh back rvctges w.e.f. 0LTg-2002 ancl

malce paltm.ent oJ'the en_tire ar:'ears 'yvithtn tvvo months f"ont the date of

ptr b I icat i,on of' the at'varcf'' (lJmphasis suppliecl)

30. From th.e afolesaicl, it'would be seen that the CGIT has itself

observecl that these worlcmen wele employed through security contractors,

namely M/s. Lr"rxman Security Agency, IWs I(eshav Security Services' M/s'

Anuraclha Security Services. 'fhe question of invoking the provisions of

l,l/.P.(C'.) Nos. 3 150-56/2007 & othet coturcctel nrutters
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Cl,Itn Act would alise only if the services of the workrnen vvere taken

LSrough labour contractors. The aforesaid declaration by the CGIT has

embeclclecl in it the declaration that the respondent worlcm.el had been

e'gagecl thror-rgh contlactors. Therefore, there is no merit in tlie subrnission

ol'thc responclents that their case was that they had been dilectly engaged by

tfie petitioncl' rranagetnent or that they had, in fact, been engagecl directly by

thc petitioner- management. It was neither their case that they had becn

clirectly epgagecl by the petitioner managoment, not was it so establishecl by

them on the record. Peflinently, they had not produced any lettels of

appointment isslted Uy tn. petitioner appointing them as security gualds' As

aforesaicl, the petitionel is a government corporation and it is absoh-itely

u'acceptable alcl unbelievable that persons to such vital positions - r'vhich

ipvolve trttst and faith, would be appointed casually without even issuance

o[ appo i nttl eut letters.

3 1. A 1:cr-usal of the impugned award shows that the saric primarily

proceecls on the basis that the contracts between the petitioner and the

sccur-ity agelcies are sham and camouflage. As aforesaid, this finding has

bccn renclered without juriscliction. The GGIT was also swayecl by the fact

lhat the r-esponclent worlcmen were able to establish that they had been

workilg at the plcrnises of the petitioner for a couple of years atleast) 'fhat,

by itself, could not have lead to the conclusion that the relationship of

ernploycr-ernployee existed between the parties. This is fol the teason that

tlie pctitioner clocs not eveu dispgte the fact that the respondcnt workincn

wel'e scrrrittg the petitioner at its facilities' However, the case o'f the

pctitioncr- is that th'ey were serving thlough contractofs, i'e' security
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agencies. Itendering of such contract labour would npt tnake the

rcsporrclcnts the woricmen of the petitioner

32. "l'he situation rnay bc viewccl from another angle. 'I'he zrrvar;d itself

contails the clates on which these respondent workrnen had been engagecl.

't'[re saicl tabulation shows that the earliest engagements wele made on'

N4arch lgg4. Engagernents were made each year thereaftel right upto the

ycerr 2000. Accolding to the respondents, they wele all disengaged on

01.09.2002. llven if tlie submission of the respondents: that they were

clireqtly engaged by the petitioner as casual workers were to be acceptecl -
for- thc sakc of argurnent, theil engagements ranged bbtween 8 years to 2

years. Iiven if they are treated as casttal lvor-kers of the petitioner, since their'

appoiltments wcre made irregulariy and not thnor-rgh the plocess of

r-ccruitprclt by public adverlisement, they would not llavc a light to the post.

Colseclr-renLly, in any event, the dilection to reinstate the respondents was

not callecl for and cannot be sustained-

33. I 1'ray lefer to the judgrnent of the Supreme Courl in .[aghir Siwgla

N/s. I{tryunu State ,,4gricultr.tre Marketing Board & 'A,nother. (2009) 15

SCC 327,wherei1 the Supreme Court has noted the shift in lar,v, parlicuiarly

in casc of casual workers and those who are not regularly employed, it has

bccn helcl that thc lelief of reinstatement cloes not automatically follorv the

fildipg that thc tcrmination is illegal 4nd in breach of section 25F of thc Acl.

'J'6c awarc{ of compensation has been held to be su'fficient to meet the encls

ofjustioe. I may crnphasise here itself that the respondents could not be said

to be the casual employees/worlcman of the petitionbr and the bbove

r-easoling has been given only as an additional reasoning.
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3tt. Learured counsel for the petitioner points out that the respondent

wor-lcmcn havc bcclr receiving wages uncter section 178 of the Act. fhe

Clogrt has directecl payment of the last drawn wages or the miuimnm wages,

whichcver is higher'. The same has been paid fi'om the date of the award

onwerrds i.e. 04. 12.2006 and the salne continues to be paid even now. These

wurges have alreacly been paicl for over six years. It is sribrnitted that each of

thc rcsponclents have receivecl wages under section 178 of the Act to the

tune of over Its.3 lacs (on the basis of the levisecl minimum \,vages frorn time

Lo timc, as they we1-e higher than the last drawn wages) except in respect of

llrc rcsponclenrs in w.P.(c.) Nos.315212007, 31 5312007, 315412007,

it56lZ0Q: . 3t5g12007, 316012001, 359612007 ancl 365012007, where the

applicrilions unclel section I7R are still pending consideration-' 'fhese

applications al'e being clealt with separately.

35. 'fhe responclents, as aforesaicl, have received wages under section

lTll ip cxcess of Its.3 lacs aft-er th.eir terrnination.. I may obsclve that though

while allowing tlic applications of the worlcman under section 17I] of the

Act, vicle colnmon olcler dated 13.10.2011, the Court had lequired the

rvorlcrla6 to give an tinderl4king to the Qourl that in case the wr-it petition

succeecls, they shall lefuncl the clifference between the arnount of last drawn

\r/agcs alcl the rninimum wages. The lespondents have been r:eceivfng

\l/ages uucler section 178 atthe rninimlrrn wages lates prevalent fi'om tirae to

time, which is higher than the last drawn wages drawn by them' The effect

ol.the award being set asicle woulcl be that they wottld be required to refund

l.6e saicl clif[brelce. I-Iowever, I arn not inclined to direct the saine, and the

saicl arnor-urt could well be treated as adequate colnpensalion payable to them
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in lieu of teinstatement and baclc wages, even if it were to be accepted for

the sake of argument that they were the casual worlcman of the petitioner'

I-Iowever, in respect of worlonen who are found not entitled to r'vages ttnder

sectiol 17-B of the Act, no compensation is payable as they, in any event,

are not workrnen of the petitioner and, consequently, no case of

retrenchment is made out by them against the petitioner.

36. Accordingly, the writ petitions are allowed and the impugned

corllrlorl award datecl 04.12.2006 is set aside, leaving the parties to bear

their respective costs.

37. All the pencling applications stand disposed of'

vxPxN soaNcHl, .T
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