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Act, 1944 ( “Act” for short) arise out of a ;:"o

the Customs E)(Cise and Service Tax Apyjell

- the partles s treated as the lead case.

CORAM:;
HON'BLE MR. JUSTICE

SANJIV CH
‘HON'BLSE MR. JUSTICE

R.V.EAS V/
SANJIV KHANNA J: (ORAL)

i
’ Thege appeals under Sections 383

in short) dated 4" July, 2011. As the faq
issueé raised§ are interconnected, We:f o

examine the issues and contentions raised |

)
:
!
:

2. Appeal No.42/2011 filed by the N"’atre:

NNA
R

of the Ceniral Excise
nmon order passed by
ate Tribunal ("Tribunal”
ts are similar and the
em it appropriate 1o

1 this comrmon order.

i Plast industries 1_id.,

for the sake of ‘convenience arnd with the ,om ent of the counsel for

{
H
¥
{

3. The Confention of the appellant is'th

ot the impugneda order

passed by the:Tribunal holding that there was clandestine removail

of resin CP172SG by Natraj Plast Inclus;,;:rie:s

768.03 Mt is perverse. The Tribunal has'w
recorded that 768.03 Mt of resin-was scd
Aditya Plastlcs sole proprietorship of g

Mukesh Indust} ies, sole propnetonshlp of /h

CEAC 41, 42, 44, 45 & 46/2011

Ltd. o the extent of
ongly and erroneously
and transported to M/s
Rajesh Mittal and M/s

Sunil Mittal.
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4.  Learned fcounsel for the appellan'tfra<
there was Clandestlne removal and sa’*

Plast Indu stries Ltd. to Adl[y1

Industneo butut is submitted that the CUcl

Natraj

Tribunal is based upon surmises and cc 'IJE

to hold ,I
CP172SG WdSi clandestinely sold. |
I

i

Concrete cwdence or material {

5. Resin (JP172 539 Is manufaotured )y
namely M/s Chemlplast Sanmar Ltd. Th:nc
appellant, Natraj Plast Industries 1_td., has P
of the aforesald resin from M/s Cherniplajat
period 1/11/2001 1o 14/2/2008.
conducted in :’the premises of N"atraj F""’I'a
statement of bines;h Kunﬁaf Gupta, or—\
He! admitted to clnndestme r-“m
CF"I?ZSG I\/lr Dinesh Kumar Gupta m “h

stated that he had partly used and consl

recorded.

mcmufac:ture of Filler Cord° In a \DL b¢

Clalmed that Resm CP1 7286 was also u'.ec*

PVC Tapes. In the statements made on «vn‘f
Gupta had never claimed or

used for ménufaoture of PVC

»

oonten'tion/staﬁd was raised for the firstiime

y '
' e
' i
i

CEAC 41, 42, 44, 45 & 46/2011
i

=T W e

Oon 14/2

stated that {,w

c¢ mpound.

of resin CP1723G by
and Mukesh
ity computed by the

Plastics

and there is no

it 768.03 Mt ar

ctures

Fesin

one cormpany in India.
is no dispute ithat the
irchased 1102.715 MT

sanmar Lid. during ihe

/2006, a search was
5t Industries Lid. and
of the Directors, was

oval and sale of resin

s statement han alsc

med ihe resin in the
zquent siatement, he
in the manufaciure of
Vir. Dinesh
n CP1725G was also

The

2rent dates,

said

> during the course of

Page 4 of 35
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H

“
Y
*

|
the assessmenf proceedings. The Tribur“'a

said aspect has reJected the contention ’na

used in the rnanufacture of PVC compcun

reasoning:- ; , ;,'i

"Statement dated 14.02.2006, 14. 0\l 2006, 26.04.2006

15.06. 2006 23.06.2006, 3.8 2rw0(’,

22.09. 2006 3.10.2006, 7.11.2008,
10.11. 2006 of .Shri Dinesh Gu,o{c

8.11.2006 and
Director of /V(/E.

. Nalraj, recorded under Section 14 oi the Central Excise

Act, 1944' none of which have been!re

racted. While in

his statement dated 14.02.2008, >/7u Dinesh Gupla

stated that they were manufacz‘uung or
PVC (‘ompound in which they »/e/
flexibility of the compound by chan‘J/n
stabilizer | \etc. and that in the meant
Compound they were using Res 1173
manufactUred by M/s. Reliance, b,.m
~and M/s 'Flnolex to the extent of ‘O/
CP 172 SG procured by them from:M/s.
being used in the manufacture of Py C
it was being added to the exten; ¢
surplus gquantity of CP 172 S
manufacture of the PVC Filler Cord w
the manufacturers of battery Sepcaraz
invoice or bills and that he was doin?y s
conditioniwas not good, in the sub’sec
dated 28. 08 2006 and 22.09.2006, He f
that in add/t/on to manuracturer of | l’VL
172 SG Resm was also being used.in
of PVC Ta,oe> fo the extent of 55%

ly a Single Type
e changing the
g the quantity of
facture of PYC
of 6701 grade
Ram Indusiries

that the Resin

Camplast was
iller Cord where

resin left after
as being sold to
ors without any
0 as his financiaf
uent statements
owever, claimed
> Filler Cord, CF
the manufacture

However, the

quantity of PVC Tapes using CP17'?S(: Resin Claimed

to have been manufactured is only -« 7 7I

‘
f i

CEACA1, 42, 44, 45 & 46/2011

- TLsER S Ie U

31 MTs in which

vhile dealing with the:
resin CP1725G was

0 giving the following

28.08.2006,

f 25% and thal -

Page 5 of 15
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7. The aforesald quantum, i.e

‘.
]
o

the use of CP 172 SG Resin vvou,Hl
230.80 MT only and total use of- 'Cf
-including | its use in the manufacture'lof
be to theitune of 334.8 MT only ao"ag
of 1112. 705 MT of Resin purchaépo’
indicates | z‘haz‘ the bulk of the quamt/z‘y
d/verted 7 , :,

6. /\part from the fact that I\/Ir Dlﬂeohn G
had . never t’:d

manufacture oﬂ PVC compound, the TrlbL m

Clalmed that he has
6701 was used in the manufacture of P‘/C
resin was pulchased by the Natraj Plast lnc
companies. l\/loreover it was for- Natrl F
show and eotabllsh that the resin 6701, PI’

them, was not sufficient for manufact ,II’(

recorded and,. herefore sin CPI?Zbu;

manufacture.

ne to the tune of
v 172 SG Resin

Filler Cord would
ainst the quantity
by them, which
has been illicitly -

statemenis
CP172%

Upta in his
resin S for
compound. The said
ustries Ltd. from three
last Industries Lid. to
ired and purchased by
PVC Cbﬂ’lpOUl‘]d as

vas used in the said

’The Tribunal has leferreH to PVC compound as

single type and as per the findings recorr”lec‘ by the Tribunal, resin

6701 was UoPd for manufacture of the °“'d

find ény error in the findings by the Tnbuga

f,
any reason to hold that the finding is DEI\/(’“IID

2. /68. 03 /lt

compound.
on the said aspect or
> or not justified.

has been calculated

by the Trlbunal on the basis of the qum 'tity purchased, less the

consumptlon for production of PVC compou

records/books

: l 4

CEAC 41, 42, 44, 45 & 46/2011 :
16/2

The Tribunal has givens Lbe

d as recorded in the

nefit of doubt 1o ihe

Page 6 of 35
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reproduced:-

Appellant Natraj Plast Industries Ltd. andiot
of resin CP172SG in the manufacture of [PV

of 230 l\/lt.'The: reasons given by the Tr;llau

1]
4

“5.1 Dur/ng the period from 1.11. 2‘)0
Natraj had purchased 1102.715 My
from M/s'! Che/np/a t Sammar and F, ac)
credit in res,oecz‘ of this quantity. Cut
of 104.01. MT in the manufacture o,, F
been accepted by the dapadme@)z‘
depan‘ment the balance of 98.705% Iv
resin hasi been illicitly diverted. T?e
the manufacture of PVC compoun)’ e
claimed by Shri Dinesh Gupta anb!
use only lin the manufacture of PVio
tape. But total PVC tape manufectt
during the period of dispute is 4;/2.
during 2003-04 + 210.127 MT durn! g
MT durmg 2005-06), in the manuféct:
rate of 56%, only 230.72MT of CD
be used which leaves 768.05 f
unaccour}ted The department’s alr g
report of CIPET, Lucknow in respe: «ct
tape manufactured by M/s Na’ raj
‘ /nvesf/gaz‘/ng officers by using CF 17
extent of 56% is that CP172 SG rewn
in the manufacture of PVC tae
Motherson Sumo Systems and - (z‘h\
e/ongauon tensile strength, tear sire;
of the: sample of the PVC tiipe
Mothers on Somu,  which are rlg/n’
_ manufaciured by uomg CP172 S 5

CEAC 41, 42, 44, 45 & 46/2011 ' k)

fo 14.2.2006 M/
af CP- 1725G resin
availed the cenvat
of this quantity use
VC Filfer Cord has
and according fo
T of CP — 1725G
use of this resin is
as not even been
e has claimed its

filler cord and PV(C

red by M/s Mairaf
T49MT (1.314 MT
2004-05 +200.708&
re of which at the
72 SG resin could
AT of resin  stilf
ation based on fest
of sample of PVC
in presence ofF
’5G resin (o ihe
has not been used
supplied fo k/s
2r buyers, as the
1g9th and shrinkage
supplied to M/s
ed (o have been

resin are different.

Page 7 of 15

ner appellants on use
= Tapes {0 the extent

1al in this regard are
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But on th/s point we agree with l/? appellants Plea thar
this d/fference in elongation, s/7/1r1/<age,

and tear strength of the -PVC *j,o
, ,oresence of the officers and the PV:C
Mothe/son Sumo may be due to -

(a)D/f/‘erence in thickness 0.4mm t7e
manufactured in the presence o/ O]
case of PVC tape supplied z‘o M/s? .M(

terisife strength
“manufactured in
ape supplied to M/s

case of PV(C mpw
ficer and 0.3mm in
thersor Sumo;

(b)Minor c/7anc7e in ratio of CP 1 71733 resin, plasticizer,

filler, stabilize and master batchiar

z‘emperature at which the ,o/odw[ /
and ' 1

d difference in the
1as been exiruded:

(c) Difference in the method of tes‘ing while CIPET has

tested the tensile strength, tear s're
by AoTMD887 ASTMD 1004 ar. o’
res,oect/ve/y, the method adopted. by

of M/s Motherson Somu is not lmc wiri.

In view: of the above, so far as z‘lte
r@ga/dmg use of 230.72MT of CP", 72
of PVC tape is concerned, they ‘/7a
benefit of doubt. However, with mgc
CP1725G resin, the o’epan‘mem‘u
same had been illicitly diverted is‘on
the same is upheld: M/s Natraj ‘vill
pay along with interest the amoun, of
on 768.03 Mt of CP1725G resin. S
resin has been illicitly diverted ' ‘oy
without i reversing the cenvat cmd
cenvat cred/f on this quantity, /c ng
under proviso to Section 11 A (; ) {
. 1994 Wou/d be available to the d: 28
same reagson penalty under Rule 5

CEAC 41, 42, 44, 45 8 46/2011

1gth and elongation
ASTMDS882 rnsthod
Inhouse Laboraiory

claim of M/s Naftraj
5G resin in the use
ve to be given the

allegation that the
strong footing anc
therefore, have (o
cenvat credit taken
nce this quantity of
fraudulent means
, Tor recovery of
r limitation perfod
Uentral Excise Act,
rtment and for the
?) of Cenvat Credit

{

U__

Page 8 of 15
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3

Rules, 2004 read with Section 1 ’A C of Central Excise
Act, WOU/C/ bo imposable on M/s N -7ffdj. »

8. Under Rule 15( l) of Cenvat Credlt Ruyles, 2004, any input or

capital goods,’ in respect of which cenvat credit has been taken

wrongly, are Ilqlale for confiscation. In thl;; case, the illicitly diverted

CP17255g resin was liable for confiscation| under this Rule, as in

respect of this.illicitly diverted resin, cenvz;it aredit had been wrongly
taken. Sincef Na13rj Plast Industries ._1cl., Tanishg Wires &
Sh. Sunil I\/httal

dealt with the lII|C|tIy diverted resin knowar Ke

conductors Pv;t Ltd. and

very well that the same
AG N . -
N was liable for confiscation, they were liatile {for penalty under Rule

26 of Central Excise Rules, 2002. Tribun"al after recording the said

findings, has upheld imposition of penalty on them under Rule 26 of
Central Excise! Rules 2002. y

K
b
i

9.  Learned Counse] for the appellant jnect submitted that Matraj

ond Rajesh Mitial had

with reason to believe, that the goods are

Plast Induatrles L_td. and Tanishq W”eu( C
limited compames mcmpordtod uncler Qon‘
therefore, no penalty can be imposed on. lhc

Central E)(Cloe Rule 2002. It is ubmﬂtcj 1

cannot be attrlbuted with requisite mensr 2a

the Rule is that the person should ha\{re

e

under the Act or these Rules. We do nc’ifi i
; ’
¢ :

CEACA41, 42, 44,45 & 46/2011

Lid.
1956 and,

onductors Pvi. are
panies Act,
m under Rule 26 of ihe
nat the said companics

and the requirement of

nowledge or atiributed

liable for confiscation

iind any merit in the said

Page 9 of 15
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contention and the same has been rlqlnly rejected in view of ihe
decision of the Supreme Court in Agau waf Trading Corporation
and Ors v. Ass:stant Collector of Celalﬂ@”’ﬂﬁ, Calcutia {( 1983
E.L.T. 1467 SC) in which it has been helcl! -

! I

1

“The second contention that because the firm is nof a
legal entity, it cannot be a persoii within the meaning of
Sectioni167(3), (8) and (37) of tHz Sea Customs Act is
equally wuntenable. There is of qouise, no definition of
person’iin either of these Acts butiihd definition in section
2 (42) of the General Clauses Act 847, or section 2 (3) of
the Act: of 1868 would be appliceple| to the said Acts in
EaY both of Wh/ch person’ has been defined as including any
: Company or association or ‘body| of| individual, wheiher
incorporated.or not. It is of course |contended that this

def/n/tion does not apply to a fin 1 witich is not a natura
person and has no legal existencd, as such clauses (3),
(8) and (37) of section 167 of thel Sea Customs Act are
/na,o,o/rcable to the appellant firsa. | In our view, the
exp/anat/on to section 23C c*ucn Ty negatives this
contenf/on In that a company . fc,, the purposes of ihat
section iis defined to mean any hlody corporale and
/nc/udes a firm or other aSSOC/aZ/a{n of individuals and &
Directoriin relation to a firm mearis & partner in the firm.
The ngh Court was clearly right it 'l)/d/'ng that once it is
found l‘hal‘ there has been a contJ ventiorn of any of the
pfowsmns of the fO/e/gn Exchanc fRegqulation Act read
- with oea Custorns Act by A firm, z‘/, partners of it who are
' in- charge of its business or ark flesponsible for the
conduct: of the same, cannot esc'a,oc liability, unless it fs

proved by them that the contraveniionitook place without

o

CEAC41, 42, 44, 45 & 46/2011 Page 10 of 15
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1.

e e o e e e

|

i':
their knowledge or the exercise™

- preventisuch contravention.” !

10..

ndaird Chamm e@,
E"ZZ(]

Supreme 'Coufrt"’in Stan
Directorate of Enforcement and Ors,
majority vlew,‘ elucrclated that a cempan}:‘: C
punished for an offence under Sectionj'S(f
Exchange- Reg:ulation Act, 1973, even tr'ou
term of not Iess than six months was corm, pu
that legislative rntent to prosecute corpon«ate
committed by ithem is clear and explrc-’t
intended to exonerate them from bé |n
Legislature never intended to give immenit

penalty for grave economic crimes. In su;sh

and the

all due diligence fo

We may also note that a similar Corﬁtentio‘n was raised belore

bank and Crs. W

05) 275 ITR &i1. The
on be prosecuted and
(1) (1) of the Foreign
oh imprisonment for &
Isory. It was also held
bodies for the offence
staiute never
The

y from prosecution or

y  prosecuted.

cases it is not pessible

to impose p«,nalty of imprisonment because the company is

Corporate body and not a natural persorx bL

¢an be rrnposeq.

1

— . b
In view of the aforesaid legal position

substantial question of law arises on the siiid

[ '

12. The hlrd icontention raised by the app

fine Rs. 5 Ia(‘s each which has been rm,>o<

Sunil Mittal and Rajesh Mittal. Itis Submrt 2d

CEAC 41, 42, 44, 45 & 46/2011

t fine or cash penaliy

we do not think any
aspect.
llant is with regard o
ed under Rule 26 on

Lharthc afore said fine

i " Page 11 of 15
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4.

imposed under» Rule 26 is not justified asll he
to quantify the exact quantity of resin CP 7/

with or tranoported/sold etc. to them. V\/ d

the said contention In such cases ofclapdc
always an element of estimation. At tl":e

premises of Sunll l\/llttal and Rajeom I\/I

procured and purchased by Natraj Plast \ nd

It is approprlate to reproduce the fi Iol

u

!

Tribunal:-

"Shri Difiesh Gupta in his statembnt
the use: of certain quantity of CH
,ourchaoed by him for manufacture pf

PVC Tapes admitted that substantii! g

sold as 'Such without reversing the C

that some of the parties to whom Cl 1

been o/d were Shri Rajesh Miital
plastics, Shr/ Sunil Mittal of M/s. Mtike.
- Shri Rajesh Bansal, Proprietor (f
Industries. 3 On inguiry with Shri P|7/e
Aditya P/asz‘/c it was found that {h‘

CP 172 SG Resm directly from Rl/s.
that the quam‘/ty was being sold mustl
but for supply of this resin to tlie

—

battery separaforo, who wanted | the

invoices, z‘hey were procuring this rc—ﬂsm
who wasisupplying the same withoyt a
Sunil Mittal of M/s. Mukesh in his

7.7.2006:admitted that he was pur:ha
Sg Resin directly from M/s. Cheml'/a

M/s Nafraj ‘Shri Rajesh Bansal, Pro J"//e

4 ——————— —

CEAC41, 42, 44, 45 & 46/2011

Tribunal was not able
SG clandestinely dealt
o not find any merit in
stine removal, there is
time of search in fhe
ttal, resin CP1725G
ystries LLid. was Tound.

igs recorded by the

s, while claiming

172 SG Resin
PVC Filler Cord,
uantity had been
envat credit and
72 SG resin had
of M/s. . Aditya
5h Industries and
Ws. Micro Sec
sh Miital of M/s.
Y \were purchasing
Chemplast and
under invoices,
nanufactures of
> same  without
from M/s. Natraj
1y invoices. Shri
statement dated
sing the CP 172
st and also from
lor of M/s. Micro

Page 12 of 15




Sec in his statement dated 3.7. ?0 )6 admitted that he
was engaged in the manufacture O Blattery Separalors
‘for which principal raw material /5‘ OGP 172 SG Resin
and that while same had been: puf.thésed directly frorm
M/s. Chemp/a'si under invoices, sukstantial quantity had
been purchased without any invoices s from M/s. Natrayj.

1.6 ft was also found that while.ir|cdurse of search of
the premises of M/s. Aditya Plastics|ofy 14.02.2006, 100
bags of CP 172 SG Resin of Batc'( No. 369 had besn
recovered, 148 bags of CP 172 SO Hesin of the same
batch had been. supplied by M/s.| Qhemplast to M/s
Natraj urider invoice date 30.12.2( 08, which indicated

that 100:bags of CP 172 SG Resin
premises: of M/s. Aditya Plastics ‘Hiad]
Natraj, as there was no purchase o; C

seized from the
come from M/s.
172 SG resin of

Batch No.369 by M/s. Aditya from : ’WF Chemplast. In
case of M/s Mukesh Industries, in course of search of
their premises on 14.02. 2006, 520 :bags of CP 172 SG
Resin of Batch No.408,409,410,41+ ahd 414 had been
found. On inquiry with Ms. Chemp/\ast it was found
that these batches had been menufactured in therr
manufacturing unit at Salem, Tam:' nadu, from where
the same had been transferred totheir depot at Delhi
on 13 01 2006, 15.01.2006, * 18.01.2006  and
17.01. 2006 However, the last pure ‘halse of CP 172 SG
Resin by M/s. Mulkesh Industries f,onJ M/s. Chemplast
was underiinvoice dated 30.12.20G5. |Since other than
M/s. Chemp/ast there is no other manufacture of CP
172 SG Resin, it appeared that the stock of 172 SG
Resin_ with' M/s. Mukesh Industries” wias unaccounted,
Further inquiry revealed that the a )O\ e mentioned CP
172 SG Resin of batch No. 408, /IUQ 410,411 and 414
manufactured at Salem, Tamil | | Nadu and  stock

t/ansferied to Delhi had been purch ased by M/s. Natraj,

CEAC 41, 42, 44, 45 & 46/2011
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. Conductors Pvt Ltd H

which c/ear/y howed that the stock of
found in *z‘he premises of M/s. Mu: "es.
come from M/s. Natraj.” '

13.

either Rajesh Mittal or Sunil Mittal. Keenin
circumstances gas' recorded/ found and 'th';é q

of Rs. 5 lacs each which has been impfse

reason or gro:und ot entertain the pre:fser
ground. No ssujostantial question of law ar;se
14. The Iastggontention raised by the le
appellant is reéarding fine of Rs. 15 lacs w!
on Mr. DinthiGupta It is submitted th at
imposed on I\/Ir Dinesh Gupta as he W as
We do no *fir

We may notice that the Tnbwna

Wires & Conductors Pvi. Ltd.
contention.
to l\/lrh
|mposed on l\/lr Dinesh Gupta under R l
from Rs. 50 Iac‘“ to Rs. Mr Dmgesh
both in NatraJ P|aSL lndus[neg Ltd.

<3'1urav Gupta, son of Mr. Dln *SI

15 lacs.

and

*
1
i
’

15.

h
' bt

[l
i

CEAC 41, 42, 44, 45 & 46/2011

We may note Lhﬂt the finding of the Trrbunal s
quantity of 768 03 MT of resin CP1725G f_'\/\/ca

t the said fine ha

In view of the aforesaid discussion® we

CP 172 Sg Resin
] //7o’usz‘nes hao.’

that the entire

| procured and sold fo
j in view the facts and
uanturn of penaltyffine
d, we do not find any

t appeal on the saicl
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arned counsel for the
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s been
a Director of 'T;ar‘lishq
d any merit in the said
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Gupta and the fine
26 has been reduced
Gupta was a Direcior

in Tanishg Wires &

do not find any merit
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in the present appeal. No substantial qu.stjon of law arises. The
v I

appeals are dismissed. No costs. i
. : g

/7/< . 2 [

ARMJIIV IKHANNA, J.

I
FLVIEASWAR, J.

LA

April 09, 2012 ,
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