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% f‘]ua’,gmenl Pronounéea’ on . November 09, 2012
+ FAD(OS) 538/2012
CPI INDIA LIMITED | L Appellant

Representl:sd by:  Mr.N.K.Kaul, Sr.Advocate &
Mr.Rajiv Nayar, Sr. Advocate instructed by Ms.Bindi
G.Dave, Mr. Sameer Pandit, Mr. Aman Raj Gandhi,
Mr.Kapil ;Rustagi, Mr. Karan, Ms. Naomi & Mr.Rohan
Jaitley, Advocates
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BPTP LIMITED & ORS Respondents
' Represented by:  Mr.Harish Salve, Sr.Advocate &
Mr.Sande€p Sethi, Sr.Advocate instructed by

Mr.Rudreshwar Singh, Mr.Hardeep Sachdeva,

. : Mr.Kamal|Shankar, Mr. Kaushik Poddar, Advocates for
R.1. |
And E
- _]FA@( 0S) 507/2012
|
BPTP LIMITED . Appellant

chresenteéd by: Mr.Harish Salve, Sr.Advocate &
" Mr.Sandeep Sethi, Sr.Advocate instructed by

Mr.Rudreshwar Singh, Mr.Hardeep Sachdeva,

Mir.Kamal !Shankar, Mr. Kaushik Poddar, Advocates.

Versus : ¢
, CPI INDIA LIMITED é:ec OrRs . Respondents
NV Represented by:  Mr.N.K.Kaul, Sr.Advocate &

Mr.Rajiv I\;Iayzu', Sr. Advocate instructed by Ms.Bindi
G.Dave, Mr. Sameer Pandit, Mr. Aman Raj Gandhi,
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KABUL CHAWLA. & ORS | ... Appellants
Represented by:  Mr.Harish Salve, Sr.Advocate &
Mr.Sandeep Sethi, Sr.Advocate instructed by
Mr.Rudreshwar Singh, Mr.Hardeep Sachdeva,
Mr.Kamal|Shankar, Mr. Kaushik Poddar, Advocates..

versus |
CPI INDIA LIMITED clt?z, OrRs . Respondents
Represented by:  Mr.N.K.Kaul, Sr.Advocate &
Mr.Rajiv Naya1 St. Advocate instructed by Ms.Bindi
G.Dave, Ml Sameer Pandit, Mr. Aman Raj Gandhi,
- S Mr.Kapil Rustagi, Mr. Karan, Ms. Naomi & Mr.Rohan
Jaitley, Advocates for R.1.

CORAM:
HON'BLE MR: JUSTICE PRADEEP NANDRAJOG
HON'BLE MR. JUSTICE MANMOHAN SINGH
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PRADEEP NANDRAJOG, J’L '

1. CPI India Ltd., the appellant of FAO(OS) No0.538/2012 had filed a
pct1t10n under Section 9 of 'the Arbitration and Conciliation Act 1996 .
impleading 25 respondents, three of which are BPTP Ltd. and its directors
) Kabul Chawla and Anjali Chajwla The other 22 respondents are companies
~

stated to be affiliates of BPTP Lid. It was the case of CPI Ltd. that relying

upon representations and wau!antles made by Kabul Chawla, it had invested
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?32-2.5 crores in BPTP Lid. lijy subscribing to 13,551,971 cquity shares as

well as 22,500,000 Compulsof;'ily Convertible Preference shares on the terms
set out in the Share Subscription Agreement dated August 10, 2007 (SSA),
and as on the date of the petition it held 5.67% of the Paid Up Capital of

" BPTP Ltd. It was asserted: that the rights are further governed by a
Memorandum of Understanding (MOU) dated December 19, 2009. The

dispute projected was that on L‘;hc—: respondents failing to achicve the Qualified

Initial Public Offering by .TulyéOS, 2011, a requirement under clause 4 and 10

of the MOU dated Sep‘tembeir 19, 2009, followed by unauthorized debts

being raised, CPI India was| entitled to the remedies of the Swap Option

rights or under the Put Option: or to enforce the right under clause-10 of the
MOU; as per which the eight 1531‘0jects listed in Schedule-A to the Agreement
had to be executed by putting ?he money generated n an escrow account and
share of CPI India in the proﬁéts generated would be as listed in Schedule-A.
We highlight that CPI’s sharée in the profits range between 50% to 58%.

Grievance made was that oiut of the 8 projects, the respondents had

commenced unilateral develoﬁment and booking pertaining to project ‘M’ at’

Faridabad and ‘A’ at Gurgaon.i
. |
2. In a nutshell the case 'was that the last alternative i.e. right under

clause-10 of the MOU was \i/iolated by BPTP Lid. and funds were being

siphoned away. Resolutions 1;3assed on June 29, 2012 at the Board Meeting y

- were prayed to be stayed alleging that the effect thereof would be to dilute

the interest of CPI India. |
3. On July 4, 2012, which Ewas the first date of hearing and on which date
counsel appeared for BPTP, thEe following interim order was passed:-

“l.  Notice. M1 Kamal Shankar, learned counsel
accepts notice on behalf of the Respondents.

FAO (0S) Nos.538/2012, 507/2012 & 508/2012 Page 3 of 13

!
{
i
1
i
|
t




2. During thc course of the ar guments it has been
agreed by learned Senior counsel for the Respondents,
on instructions, that within the next week, a meeting will

: he held between the representatives of Respondent No. 1
BPTP Limited ahd the Petitioner CPI India Limited to
examine what "tltematrve options can be explored
mcludmg 16W01k1ng the shareholders agreement which
is the subject mafter of the present petition. Respondent
No.l will disclose to the Petitioner the exact amounts of
statutory and goveunnent dues which are to be paid by
Respondent No. 1' The Petitioner will also be informed
as to which ;unencumbered properties/assets of
Respondent No. lf company will be earmarked to secure
the investment made by the Petitioner thus far. It is
made clear that ﬂllS would be without prejudice to rights
and contentions 01 either party.

3. Liston 26" July 2012.

4 Till the nextl date of hearing, Respondent No.1
will not give effect to the Resolution passed by the
Board of DuectOLS of Respondent No.1 at the meeting
held on 29" Tune 2012. It 1s clarified that none of the

_/ ‘Selected Projects’ the list of which is at page 138 of the

, - documents volume, shall be sold, alienated or otherwise K

encumbered by R:espondent No.1 till the next date.”

4. The OMP filed by CPI Ifndié Ltd. has been disposed of vide impugned
order dated October 03, 2012 I'Jy passing the following directions:-

“41. In conclusi6n it is directed as under:-

(1)  The 1111011131 order passed by this Court on 4"
July, 2012 i1s d1rected to continue till such time the
arbitral Tribunal passeu an order, including by way of
modification or variation of this order, in accordance
with law in an application that may be filed by cither
party under Séctign 17 of the Act.

(i) BPTP Will?ﬁu‘nish to CPI, within. two weeks
from today, the accounts of the monies collected by it
by sale of units in Projects A and M, including the
manner of disbursing of such monies collected by it.

FAO (0S) Nos.538/2012, 507/2012 & 508/2012 Page 4 of 13
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Till further 01dels that may be passed by the arbitral
Tribunal, BPTP W111 cease further activity in relation
to Projects A and M and maintain status quo in
relation to the § elected Projects.
|

(i) It will beiopen to the parties to rely on the
pleadings, docunients and reports forming part of the
record of the  present petition in the arbitral
proceedings.” |

5. Whereas Kabul Chaw|1a and the associate companies have filed
FAO(OS) No.508/2012 challfi:ngmg the final order passed disposing of the
OMP, BPTP Ltd. has jOil,%lCd in the challenge by filing FAO(OS)
No.507/2012. CPI India Ltdi. has also challenged the impugned order be
filing FAO(OS) N0.538/2012. i

6. The principal guevancel of BPTP Ltd. and Kabul Chawla and others is
that the result of the unpugned order is that the two-ongoing projects have
been stayed as per dnchom No.(ii) and this would cause injury to the
company and as a conseque11<§:e to all its shareholders which would include

CPI India Ltd. Further grievfance was that as per direction No.(i), interim

order passed on July 04, 201;2 was continued and since on July 04, 2012

interim order was to restrain BPTP to give effect to the Board Resolution
dated June 29, 2012 the said company was prohibited from obtaining a loan
which was sanctioned by IFCI in sum of T125 crores which was to be

utilized to pay dues to the Government of Haryana with respect to the other

six projects listed in Schedule E‘A’ to the MOU. It was highlighted that if the

dues were not paid, the value of the land would fall causing injury to all.
The backdrop of the principal igrievance urged was the express recordin g by
the learned Single Judge that he was not going into the merits of the rival

versions because the parties ihad already appointed a Sole Arbitrator to
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decide the substantive diopﬂltes and Section 17 of the Arbitration and
Conciliation Act 1996 Would be the proper forum for the parties to obtain
Interim measures. It was argL;led that the sine qua non for an interim order is
a pruma facie ﬁnding recorded in favour of the paijty in whose favour an

interim order is passed.

7. The grievance of CPI India is that admittedly, as per the documents
filed by BPTP, it had collectefd X213 crores for projects ‘A’ and ‘M’ and had
not deposited the same in an escrow account as per the MOU. With
reference to a cash flow stj.a%ement showing status of the projects up to
'September 30, 2012 it was h’ighllighted that it appears to be a cﬁse where
T111.3 crores out of T213 crores generated from projects ‘A’ and ‘M’ had
been diverted by BPTP Ltd.| It was thus urged that the appeals filed by
BPTP Ltd. and Kabul Chawla deserved to be dismissed and appeal filed by

it need to be allowed and- dIIGCUOHo be issued that ¥213 crores: generated by
BPTP Ltd. be directed to be déposﬂed with this Court.

8. In response, BPTP Ltd* and Kabul Chawla urged that leﬂms written
by RBI to them would reveal that the Swap Option, put option as also the
condition of the MOU creating interest in land (8 projects) on the strength of
" which CPI India has laid a claim, -are contrary to Foreign Exchange

Management Act.

9. We had heard learned counsel for the parties on October 31, 2012 for
some time and had adjourned hle matter to November 07, 2012. Though not
recorded in the order-sheet, dulring arguments certain proposals had emerged
from both sides so that the iappeals could be disposed of with consent
directions and we had impress'ed upon learned counsel that this would be the

best solution keeping in view the fact that on the one hand the learned Single

Judge has expressly declined tb deal with the merits of the contentions urged
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|
by both’parties by observing Ethat the parties would be free to approach the
learned Arbitrator. by way iof an application under Section 17 of the
Arbitration and Conoiliation%Act 1996, but has given some prima facie
findings, but makin'g it expreéssly clear that these would not influence the
learned Arbitrator and thereti)y limiting the directions till such time the

I.
learned Arbitrator passed interfim orders.
|

10.  Now, it is apparent th%lt notwithstanding the pious intention of the '

learned Single Judge, a problem in law has arisen inasmuch as the fulcrum

of the challenge in the appealis filed by BPTP and Kabul Chawla is that the

half baked order has caused prejudice to them and that the sine qua non for -

passing interim orders is prima facie findings being recorded; not in the -

manner as done by the leaméd Single Judge, but by considering the rival
|
viewpoints. . |

1. . Indeed,'the signature tune of the impugned order is that ¥322.5 crores
nvested by CPI India in BPTP Ltd. needs to be protected and that there is a
violation of the MOU. But, the learned Single Judge has just not discussed
whether the shareholders agreéement and the MOU foul Foreign Exchange

Management Act.

12.  We do understand the :dilemmaifaced by the learned Single Judge,
who was advised nof to d:elve deep into the matter considering the
voluminous record and thoug:ht it advisable that keeping in view that the
parties had appointed an arbitl%ator he would be the best Fora where interim
orders could be obtained. ;

13.  But a hiatus has come ingto existence as noted above.

14, We were keen not to Jj'eﬂect upon the merits and find a workable
solution till the Arbitrator coﬁld decide on the interim measure. We were
informed that the learned A;rbitrator has fixed the schedule by .which
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pleadings have to be completé}d and the date is mid March 2013. In other
words, by April 2013 the lear:ned Arbitrator would be in a position to hear
the parties on interim measureﬁ: and pass directions.

15.  The only problem WOLl:ld be, what to do till April 2003? In other
words, what should be the ad-%interim order and not the interim order? ‘Ad-
interim’ we have used the phre’}se for the reason parties agreed before us that
the Arbitrator would be the bes:t Fora to pass ‘interim’ orders.

16.  Since parties could notiagree to a consent interim arrangement, we
had heaid learned counsel for Eparties on November 07, 2012, limited to the
issue of balance of convenien(;ie alone and notwithstanding learned counsel
for parties repeatedly attempti;ng to urge on the merits, we had repeatedly
brought them about to address Earguments on balance of convenience.

17.  Now, the blanket r'estraiint order as per direction No.(i1) in the final

order dated October 03, 201,;2, that BPTP will cease further activity in

relation to projects ‘A’ and ‘M and maintain status quo in relation to the -
|

selected projects has adversely@ affected rights of third parties. Nearly 50%
of flats in one project and 700/%) flats in the other project have been booked.
Third parties have made paymients to the tune of ¥213 crores. It is settled
law that interim orders affectiilg third party rights should normally not be
passed. Balance of COHV@I]iSlElCG requires interim orders of a kind which
affect third parties not to be paszsed.

18.  Pending adjudication of Ethe dispute, whether clause-10 of the MOU

fouls Foreign Exchange Management Act or not and whether letters to said

effect obtained by BPTP 'fl‘OﬂEl RBI are self-serving letters, procured on

selective information made available to RBI; a charge levied by CPI India

Ltd., which would be debated ;by the parties before the learned Arbitrator,

only on balance of convenienc:e, the second direction in direction No.(ii) in
3
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the order dated October 03, 2012 needs to be vacated. But upon the term
that further money received Ewith respeci‘ to projects ‘A’ and ‘M’; Wwhich
would include further installm:ents payable by the existing flat buyers would
be put in an escrow account, c?letails whereof would be made available to the
Arbitrator within two weeks 'iﬁ'om today and utilization of the said amount

would be-only with the permisision of the learned Arbitrator.

19.  We note that the learned Single Judge, in the first part of direction

No.(ii), has directed accounts to be furnished with respect to monies

collected by sale of units in plrojects ‘A and ‘M’ and in the second part of

direction No.(ii) has restrained BPTP Ltd. from continuing with any activity

1n relation to the two projertsr This would mean that BPTP cannot collect
any further money payable towzuds installments by the flat buyers and
construction activity has to cedse with respect to the under-constr uction flats.

This direction is likely to 111”\)116 litigation by the flat buyels agamst BPTP

Ltd. and would be detrimental to the interest of even CPI India Ltd.

"20. As a result of our proposed direction, third pasty litigation would be

avolded. Money which has been prohibited to be 1ecc1vcd by BPTP
Ltd.would be received by BP TP Ltd. and put in an escrow account;
operation whereof would be §L1b_]ect to orders which may be passed by the
learned Arbitrator and this woélld be beneficial to CPI India Ltd. as well.

21.  Now we highlight the p:roblem with respect to direction No.(i) in the

order dated October 03, 2012. ‘;

!

- 22. It continues the injuncti(pn passed on July 04, 2012 i.e. prohibits BPTP

to give effect to the resolution? passed by the Board of Directors on June 29,
| .

2012. |

23, With respect to the various resolutions passed at the Board Meeting

on June 29, 2012, Sh.Raj}iV Nayar, Sr.Advocate and Sh.N.K.Kaul,

|
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Sr.Advocate conceded that such resolutions which were passed unanimously
need not be stayed and suitabize orders be passed. Howeyer, learned counsel
submitted that the résolutioné permitting the company to raise a loan from
IFCI Ltd. be stayed in view of the fact that Kabul Chawla and other majority
directors have siphoned away the funds thereby diminishing the interest of
their ciients and any further lencumberance on the assets of the company

would be detrimental to the interest of CPI India Ltd.

!
i
|

24.  The contention urged by Sh.Harish Salve, learned senior counsel for

BPTP Ltd. was that the loan was sanctioned by IFCI Ltd. on June 20,2012

for the purpose of runningthe business of BPTP Ltd. and discharge

government dues which wasl vital for the survival of the company. The

interim order, on the punclple of balance of convenience, would jeopardize

the running and established busmess of the company Whlch 1s executling 25
projects by itself or through: its subsidiary companies. Learned senior
counsel highlighted that the 1'€Illld of the other six projects was available and
other lands available with thle company, as per valuatlon by Cushman &
Wakefield were in sum of 1 176 6 crores. Learned senior counsel ur ged that
the mnterest of CPI India Ltd.}ls fully protected and that the loan would be
strictly used to pay govgrnmefnt dues, payment whereof would enhance the

value of the lands held. !

|
25.  Once again, the Sugges{ion and the argument was met by projecting
merits of the controversy, an. area which we refused to enter and caution
counsel repeatedly not to emen
26.  Now, we have alreadyi highlighted that only such interim measure

needs to be put into place which would enure for the next four months

.because by then the learned Ai‘bitl‘atOL‘ would be in a position (o pass interim

orders. We have already highhghtcd that except for balance of convenience,

I
'
i
'
!
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|
nothing else would and should weigh with the Court when the mode of
disposal of the matter adopted is not to decide even prima facie the rival
cqnteﬁtions.
27.  Now, whatever may be the dispute on the evaluation by Cushman &
Wakefield, we have to keep in mind that the investment by CPI Ltd. is in
sum of X322.5 crores and the |date of the investment is August 10, 2007. As
a thumb rule, even if we were to take interest at a reasonable rate to secure
its interest on equitable principles, the interest which needs to be secured is
around I500 crores.
28.  Discounting by 50% the valuation by Cushman & Wakeﬁeld where
the assets have been valued at ¥1176.6 crores, assels avajlable With BPTP
Ltd. would be around I500 crores. It may be true that BPTP Ltd. has

received X213 crores from projects ‘A’ and ‘M’ and it has acted as a Judge

of its own cause by breaching the MOU on the reasoning that clause-10 of
the MOU Viblates Foreign E}i{Change Management Act, but CPI India Ltd’
can be well protected by direc;ting the balance amounts realizable which we
are informed would be to ‘thc%, same amount 1.e. 213 crores from the flat
buyers to be put in thé escrcf)w account and simultaneously permit BPTP
Ltd. to raise the loan fromlIFCI but upon the condition that existing
shareholding in the company 1would not be altered and the loan would be
utilized for paying govemmel;it dues and particulars thereof be disclosed to

t

the learned Arbitrator; clarifyﬂllg that the loans could be paid with respect to
lands held in the associate coﬁlpanies as well inasmuch as they are more in
the nature of Special Purpose \E/ehicles.
29.  We highlight that the inﬁ:erim order passed by the learned Single Judge
is likely to stop vital oxygén SLilpply to BPTP Ltd: and if the coﬁlpany dies it
would be pfejudicial to the inteérest of CPI India Litd. |

|
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30.

We accordingly dispose of all the three appeals modifying the

directions issued by the learned Single Judge resulting in the OMP filed by

CPI India Ltd. being disposed of by directing that subject to the learned

Arbitrator passing interim orders, BPTP Ltd. and its directors shall:-
i

@)

(i)

| (111)

(iv)

(v)

be permitted to raise X125 crores by way of loan from IFCI Ltd. but
without altering the sharieholding of BPTP Ltd.;

the loan would be used to pay Government dues by BPTP Ltd. or its

associate companies antd details would be furnished to the learned

Arbitrator; : ' I

BPTP Ltd. shall continue with the ongoing projects pertaining to the
Jands ‘mentioned as Projc%—:ct ‘A’ and Pl"Oj ect ‘M’ iﬁ the Schedule to the
MOU, Awhich would enti{tle BPTP Ltd. to enlist further flat buyers for
the remaining towers prioposed to be constructed in the two projects
and BPTP Ltd. would beE permitted to receive money from the existing
flat buyers and further (23111'011 flat buyers but would open an escrow

|
account within a week fiom today, details whereof would be furnished

 to the learned Arbitratorjand the amounts realized would be deposited
|

in the said account; utili%ation whereof would be as per interim orders
obtained from the leamefd Arbitrator;

k
BPTP Ltd. would not tal%e any further decision pertaining to obtaining
loans or encumbering aﬁy of its asset and likewise neither associated
company, which has been unpleaded as a respondent in the OMP,

would do so;

BPTP Ltd. shall providc{:, by filing an affidavit of Sh.Kabul Chawla
before the learned Arbitréator within four weeks from today, a detail of
the existing flat buyers \%/ho have booked flats in the two projects ‘A’

and ‘M’ with details of the amounts received from them including the

+

|
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details as to how the money received was utilized; and

(vi) BPTP Ltd. shall not comf_nence any booking of flats in the remaining

six projects enlisted in the Schedule to the MOU dated December 19,

(PRADEEP NANDIR AJOG)

2009.
31.  No costs.

JUDGE
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