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IN THE HIGH COURT OF DELHI AT NEW DELHI

+ OMP.921/2011

% | Judgment dated 23.01.2012
M/S NATIONAL HIGHWAYS AUTE IORITY OF INDIA ..... Petitioner

Through;  Ms.Tanu Priya (Jupta and
Mr.Mukesh Verma, Advocates

Ry

versus -

ITALIAN THAI DEVELOPMENT PUBLIC COMPANY
I.TD AND SOMDUTT BUILDERS LIMITED = ... ‘Respondent
' Through: ~ Mr.S.B. Upadhyay, Sr. Advocate with
MrArvind Minocha, Advocate

CORAM:
- HOM'BLE MR JUSTICE G.S.SIST ANE

' G,S.S'i;s-'rANi J (ORAL)

This is a petltlon under Section 34 of Arbitration and Lonmhduon Act,

—

N : 1996, assailing the Award passed by the learned Arbitral 111bunal on
| 6.7.2011.

In this case the arbitral tribunal has rendered- the award on 05:12.2005.

o

Thereafter this court had remanded the matter back to the arbitral tribunal
to re-adjudicate issue no.l. Aﬁer the matte'f was 'remandved, the al'bitral
tribunal has rende_réd the awarc_'l‘on 06.07.2011 and issucino.l has beeln»
decided in favour of the claimant and the stand taken by the respondent,
pctitioncr hefcin, has been rcjected.

3. In this casc respondent was awardcd'a contract bearing No.TNHP/I,
Construction Package-IIA on: 07.02.2001 for a contract price of.

: ggnit;rlfﬁo Verfigd 5 89,30,49,814/- for cxecutmg the work of 4 laning and sucngtheumg
igitally .
By: AMlg - |
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“of the existing 2- lane highway section from km. 393 to km. 470 on NH-2,

via Sikandra-Bara Route in the state of Uttar Pradesh. Primarily

following two disputes were raised by the respondent herein to the arbitral
tribunal: -

(i)  “Claim for refund of amount of Rs.45,43,842.69 erngfuily
withheld/ denied by Respondent of BOQ Item 2.02.

(i) “Claim for refund of "amount of Rs.4,67,91,578.62
wrongfully recovered denied by Respondent of BOQ Item
3.03 (Drainage Layer).”

Present ‘objections' concern the claim No.1, which was remarnded to the
arbitral tribunal. Learned counsel for. the petitioner submits that the
arbitral tribunal has passed an award which is against the law and the facts
of this case. Counsel also submits that the arbitral tribunél ha.s failed to
discuss the merits and de-merits of the submissions made by the petitioner
herein and has failed to specifically decide on the issues which ‘were

fomulated by this court. It is also submitted that the arbitral tribunal has

- ‘erroncously proceeded on the basis that the soil used for backfilling of the’

pits is in fact the soil, which was validly available to the 1'espohdellt While

perfomﬁng his obligation under Clause 201.1.

‘It is submitted that the award has been passed without application of mind

and without appreciating the facts of the case. Learned counsel for the
petitionér has strenuously argued before this court that the Arbitral
Tribunal has failed to interpret clause 201.1 in its right perspective. It is
contended that the earth which was available 10 the contractor, could not
have been used for filling’ up the pits which were created -on account of -

1cmoval of trees and only the existing pns could havc been filled up from

cx1stmg and suitable soil. 1t is submmcd that smce clause 201.1 does ot >

p1ov1dc for ﬁlhng, up plts from 1em0val of trees, the 1esp0ndent
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contractor could not have used the soil, which was évailable for ﬁiling up
of the bits It is submitted that the amount of Rs.45,43,842.69, was
~deducted out of the bills of the contractor by a communication addressed
to the contractor dated 15.09.2001 Counsel for the petitioner- does notu'

dispute that subscquently thlS order of deduction was re-considered by the

Lngmeel by commumcaﬂon dated 25. 10 2001. It is also sublnmed that .

the second communication was also re-considered by the Engineer and the-

: émou_nt was deducted. and thus the respondent herein cannot gain any "
- advantage -of the communication dated 95.10.2001 sought ‘to be relied -
upon by the respondent herein. | | ' | o
6. .. While no notice was issued in tbe matter, respondent.appeared on service
~of an advance copy énd has also filed documents on record and arguments
.wel;e also adyanced by both the -sides. Counsel for the respondent has
- opposed this petition, firstly on the ground that this court is not @ court of
' a'ppea_li and 1t cannot re—abpfeciate the cvidence' on record, for which |
counsel has relied upon the obsel‘yations made by a Division Bench of this

*court in Union of Indm Vs. Arctic India rcported in 2010 (4) Arb. L. R

58. Relevant por tion reads as under:

“Arbitration, as an altematlve dispute Lcsolutlon mcchamsm has
‘now developed into a robust institution, capable of effectively and
“expeditiously deciding disputes, especially because of specialized
“knowledge of the arbitral tribunals. ‘With this metamorphosis, the
superintendence of the courts. has expectedly and exponentially
~ waned. Initially, jural interference was allowed wide amplitude by
the Supreme Court, leading to a proliferation in the grounds on

which awards could be assailed. Whilst initially "awards were .

susceptible to being set aside if all questions raised were not.

discussed in the award, with the passage of time the fiction that.all -
points had been duly considered and rejected came to be adopted to
insulate awards from jur al censure. Snnllal ly, whilst it was earlier
aceepted that awards should contain reasons in clear terms, it was
“subsequenily opined that if the trend/- chain of thought was
discernible, the award was impregnable to attack. Most

CO.M:P921/2011 : R : " Page3of10 -



_& -

significantly, Their Lordships have gone to the extent of
enunciating that judicial interference is not called for even in those
instances where the arbitrator may have committed an error of
fact.” ' : B )

7. In support of the above submission, counsel has also relied upon a

decision rendered by the Apex Court in J.G. Engineers Private Limited

Vs

Union_of India & Anr. reported in (2011) 5 SCC 758, more "

particularly para 10, which reads as under:

“10. A Civil Court examining the validity of an arbitral
award under section 34 of the Act exercises supervisory and not
appellate jurisdiction over - -the awards of an  arbitral

tribunal. A court can set aside an arbitral award, only if.

any of the grounds mentioned in sections 34(2)(a) (i) to (v) or

section 34(2)(b)(i) and (ii), or section 28(1)(a) or 28(3) read with
section 34(2)(b)(ii) of the Act, are made out. An award adjudicating -

claims which are “excepted matters' excluded from the -
scope of arbitration, would violate section 34(2)(a)(iv) and
34(2)(b) of the Act. Making an award allowing or
granting a claim, contrary to any provision of the

- contract, would Violate section 34(2)(b)(11) read with sec‘uon 28(3)

of the Act.”

8. Leamcd counsel for the respondent submits that the Arbitr al Tubunal hds B

considered the matter threadbare and has glven a reasoned awald which

is evident on barc perusal of the reasons. The reasons given by the

arbitral tribunal are rc—prodUced below:

-0.M.P.921/2011

. “6.1 In their_- -reply to the Preliminary Points, the

Respondents have referred to “the issue on which dispute arose
between the parties. and was™ referred to this Ld. Arbitral
Tribunal for adjudlcatlon and -on which the Award has been
passed and since set-aside on this claim”. This statement made
by the Respondent is not correct. It is to be noted that the .
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original Award made by the Arbitral Tribunal has not been set
aside by the Hon’ble Delhi High Court, which has only passed
orders that “this matter is remanded back to the Arbitration
Tribunal for deciding afresh, in acco1dancc with law, the Claim
No.1."

6.2Clause 201.1 on page 314 of contract provides for clearing

- and grubbing to a minimum thickness of 150 mm. ~As per

evidence produced before us, clcaring and grubbing has been

done as per cross sections approved by the Engineer, Exhibit C- -

11. As per these approved cross sections, scraping of soil has
been done to the extent where required and directed by the
Engineer to a thickness of 150 mm, which has been measured
and certified by the Engineer and paid by the Respondent in
IPC-73 (Exhibit CH-3). There is no evidence that scraping of
soil to a depth greater than 150 mm from the ground level has
been carried out by the Contract01 at any point along thc length

: 'ofthe road.

6.3The contract clause 201.1.6 provides that suitable -soil
obtained from clearing and grubbing is permitted to be used and
only unsuitable material is required to be disposed of. Also
further regarding the use of earth by the Contractor from Right
of Way (ROW) or work area, it is observed that though the
cxcavated material is the property of the Employer, as
contended by the Respondent, the same can be used for filing

 the pits in the Right of Way (ROW) or work area, as. per Clause

301.3.11 of Technical Specifications of MOST:

6.4The soil used for filling the pits resulting from removal of the
tree roots was. available from clearing and grubbing operation in
sufficient quantity as per details filed by the Claimant. As per
IPC-73 filed by the Claimant, the quantity. available from the
roadway excavation was 3,14,225.396 cu.m. for Sections 1, 2

and 3 (IPC-73, BOQ item 2.01) whereas only 13,197,930 cum. -

(IPC-73, BOQ item 2.04) has been used in embankment with
road excavation soil. Sufficient balance quantity was, therefore,
available from roadway excavation, which is also. permitted to
be used for filling pits as per Clause 301.3.11. From this, we

~ conclude that enough suitable soil was available from the work

arca for filling the pits after removal of the roots and there was
no necessity for the Contractor to bring .any soil from borrow -

Page 5 of 10



areas outside the ROW.

6.5 As per the Field Density test 1eport filed by the Clalmant
(Exhibit 10-B and 10-C) the Engineer has approved use of
existing soil for filling the pits. Therefore the contention of the
Respondent that no suitable soil was available from clearing and
grubbing operation is incorrect.

6.6At (sic. It) has also observed that the Claimant’s statement

that the dispute was limited to length of road in Chainage 0-34

while there is no.dispute for that in Chainage 34-61, though the

factual position in both these chainages is the same, has not
~ been refuted by the Respondents.”

9. Strong reliance has also been placed by counsel for the respondent on

" clause 201.1, hence, it would be useful to reproduce the same:

“201 1 Scope (as amended)

Thlb wo1k shall 0011513’[ of cuttmg, 1cm0v1ng and dlsposmg of
all materials such as trees of girth up to 300 mm., bushes,
shrubs, stumps, roots, grass, weeds etc. and top soil 150 mm
minimum thickness rubbish etc., which in the opinion of the -
Engineer is unsuitable for mcorpmatlon in the work

including draining out stagnant water i{ any from the area of - .

road land, drains, cross drainage structures and such other
areas as specified in the drawings by Engineer. It shall
include necessary excavation by narrow discs or an other
suitable cquipment, backfilling on the pits, by suitable soil,
resulting from uprooting of trees and stumps and making the’
_ surface.in proper erade by suitable equipment and compacted
by power roller to-required compaction as per clause 300.
The work also includes handling, salvaging and disposing of
cleared materials. Clearing and grubbing shall be performed . -
in advance of carthwork operations and in accordance with
the requirements of these Specifications.”

10. While relying on Clause.201.1, counsel for the respondent submits that =

respondent was to carry out the work of cutting, reinoving and disposing
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of all-material, Wllieh was to be cleared at the time ef the prepara-tio-nv of
the carriageway.. This included the aforesaid clearing, including bushes,
shrubs, stumps, rodots, grass, weeds étc. and the contractor was entitled to
remove the top soils of 150 mm minimum thickness 1nclud1ng rubbish etc.
which in the oplnlon of the engmee1 was unsuitable for incor p01auon in
the W(_)1k 1nclud1ng draining out stagnant water. - It is also submmed by

counsel for the respondent that the bills raise_d_,by the respondent were

’approved by the Engineer in charge upon proper verification, which has

been taken into consideration by the arbitral tribunal. It is submitted that
the a_rbitral tribunal has relied upon the evidence and also upon the
approval granted by the Engineer which has been marked as Ex.C-11.
Counsel further submits that as per the approved cfoss sections, scraping
of soil Has been done by the contractor to the extent wherever required
and on the ms‘auehons and directions of the engineer to the thickness of -
150 mm, Wthh has been duly measured and certified by the engineer and

payments made by the petltloner herein in IPC -73 (Exhlblt CH—3)~.

Counsel for respondent submits that the arbitral tribunal hes come to a-
deﬁnite 'ﬁnding that there was no evidence that scraping of soil to a depth -
greater than 150 mm. from the ground level has been carried out by the

conuactm at any point along the length of the road. Counsel has also

"pldced strong 1ehdnce on the observations and finding of the albltral

~{ribunal that the suitable soil obtained from clearing and g1ubb1ng-1s

permitted to be used and only unsuitable material is required to be
disposed of. Counsel f01 the 1espor1dem submits that p1esent dlsputc isto
be considered i in the hght of Clause 201. 1, which is exhaustive in nature
and which clearly stipulates that. the backfilling of pits w11h~sultable soil
has to be carried out by the contractoi', which results from up-rooting of

trees and stumps and it was open for the contractor to make the surface by -
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13.

suitable equipment and compacted by power roller to 1'équired compaction
as per clause .300. - | _
Both the peiffies have relied upon Clause 301.3.11 of the Technical

Spccifications. It would be useful to reproduce the same.

“301.3.11. Disposal of excavated materials : All the
- excavated materials shall be the property of the Employer.
* - The material obtained from  the excavation of roadway,
shoulders, verges, drains, cross-drainage works etc., shall be
used for filling up of (i) roadway embankmcnt (i1) the

-existing pits in the right-of-way and (iii) for landscaping of = . |

the road as directed by the Engineer, including leveling and
spreading with all lifts and lead upto 1000 m and no extra
- payment shall be made for the same.’

While counsel for the petitioner submits that the cxcavatcd mateual Would )

be the plopcny of the employer i.e. the petluonel herein and thus the
contractor was not allowed to fill up the pits from the material which was
available at the site, counsel for the 1'espdndent has relied upon the clauses

and more parucularly wherein: 11 has been stated that only the existing plts o

in 1hc ught of way, land scr appmg of the road as directed by the Engineer

| mcludmg lcvehng and spleadmg wnh all llﬁs ‘could only have been done -

by the contractor and this would not ¢over the pits which were firm after
the trees etc. '_\}vere' removed. _ : | |
Counsel for the respondent submits that the above said clause firstly-does
not prec_lude the pits which would be created on removal of t1‘ces~’-and
secondly this clause is wide enoughand it is to be read along with clause
201.1 extracted above, wherein ‘it has been clarified that after the

excavation is carried out, backfilling of the pits is to be done with suitable

- soil resulting from up-rooting of .trees-and stumps and making the surface = -

in proper grade.
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I have heard counsel for the parties and perused the documents placed on

record. The stand taken by the petitioner herein has neither been urged .

- before the arbitral tribunal when the first award dated 05.12.2005 was

rendered, nor when the second award dated 06.07.2011 was rendered. -
The stand of the petitioner cannot be accepted that the contractor had
lowered the s‘oil‘illegally, since the arbii‘ral_ tribunal has relied on the

evidence, which have been recorded and had given a categorical finding

- that the area was not lowered greater than 150 mm at any point of time.

I have carefully perused the award, the documents placed on record as

well as the reasoning which has been rendered by the AIbitrél Tribunal

and I find no infirmity or illegality in the same. Even otherwise, the law ‘_ ,

with regard to Section 34 of Arbitration and Conciliation Act, 1996, is

well %cttlcd that the ]u11sd10110n of the Court to interfere with the award

made by an arbitrator is very hmned and consequently the court while

entertaining an objection petition under Section 34 of the S’dld Act cannot

sitasa Court of Appeal and that evidence is not to be re- appre(natcd The

Apex Coult in the case of Mmkled Vanaspatt and Allied Industnes

Versus Union of India reported in (2007) 7 Supreme Court Cases 679, -

_- whlle relying on Buendra Nath Srlvastava (Dcad) through LRs Verqus, o

__ Mavank Srlvastava And ‘Others reported in (1994) 6 Supreme Court |

Cases 117, has obscwcd that “Ihe arbitrator is’ the sole judge of lhe

 quality as well as the quantity of the evidence. It will not be Jfor the court

to take upon itself the task of being a judge of the evidence before' the

“arbitrator. The court should approach an award with a desire to support”

- zt lf l‘flal' is /;easonably. possib/e ‘rather than to destroy it by calling it

O.M.P.921/2011

illegal”. Further in. McDermott Internatlonal Inc.' Vs. Burn Standard
Co. Ltd. & Ors 1cported in (2006) 11 SCC 181 it has been held by the

Apex Court that “the 996 Act makes provision for the supervisory role of
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courts, for the review of the arbitral award only fto ensure fairness.
Inlervenlzon of the court is envisaged in few circumstances only, like, in
case of fraud or bias by the arbitrators, violation of natural justice, etc”.

~ Recently, the observations of the Apex Court in para 21 in P.R. Shah,
Shares and Stock Brokers Private Limited_Versu’S' B.H.H. Securities
Private Limited And Others reported in (2012) 1 Supreme Court

Cases 594 is worth noting in this respect. Para 21 reads as under:

f\ 7 “21. A Court does not sit in appeal over the award of an Arbitral
' Tribunal by reassessing or reappreciating the evidence. An award
can be challenged only under the grounds mentioned in Section 34
(2) of the Act. Therefore, in the absence of any ground under
section 34 (2) of the Act, it is not possible to re-examine thefacts to
find out whether a different decision can be arrived at.”

16. Havmg 1cga1d to the well- settled position of law the reasons 1cndc1ed by
~ the Arbitral Tr 1bunal ] am of the view that there is no merit in the present

objections and the same are accordingly dismissed.

G S SISTANI T

7 JANUARY 23,2012
Ssn ’
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