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IN THE HIGH COURT OF DELIIT AT NEW DELHI

00 Judement veservedon (17 03,2012
Juclgment delivered on 21052012

CM(M} No.1282/2010 & CM No.18272/2010

SHIV MANDIR TRUST ... Petitioner
(hrowgh:  MrAlok Kumar, Ady,
vETSUS
GOPT CHAND RATIT & QRS ... Respondents
| hrough:  Mr.Chandan Kumar, Adv,
AMNLY

C.R.P. 145/2011

GOPICHANDRATHTI &ORS .. Petitioner
Through:  Mr.Chandan Kumar, Adv.
Versus
SHIYV MANDIR TRLST oeee RspOnElent

Through: Mr.Alok Kumar, Adv,
CORAM:
HON'BLE M5 JUSTICE INDERMEET KAUR

INDEEMELT KAUR, J.
1 Twao orders have been impugned order belore tus Courl. The
frel order s dated 21.82010 and the second is the order dated
1682011 Vide order dated 2182010 the lirst appellate court had
dismissed the appesl against the order dated 24.5.2010 vide which Lhe

application filed by the plaintiff secking relief under Order 39 Rule | &
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2 of the Code of Civil Procedure (herecinafter refored to as the Code)
had been declined. The mmpugned order had noted that this petition is
primarily o petition under Section Y92 of the Code and necessary
permission not having been obtained Lhe present sml m lhese
circumstances s not maintainable.  Tmpugned order had accordingly
declined the reliel’ sought for by the plaintiff under Order 3% Kule 1 & 2
of the Code, Second order dated 16.8.2011 had rejectad the prayer
made by the defendant under Order 7 Rule |1 of the Code whereby the
delendant had praved that since this suil is 4 representative suil and the
mandatory provisions of Section 92 of the Code not having been
complied with, the plaint is liahle to be rejected, had been declined.

2 Hecord shows that the present suit has been filed by the sole
plaintill’ namely Shiv Mandie T'rust through its manager Kishore Sain,
Averments made in the plaint are contained in 28 paragraphs, This s a
suil lor perpetual injunction, declaration, mandatory injunction as also
for rendition of accounts. Contention in the plaint is that the plaintiff is
a registered sociery; object of the socicty is o manage the temple of
Lotd Shiv situated at Brahmpur aiong with other connected lemples: the

socicty also has a charitable object o open and run schools, libranes; to
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carry ouf its aims and ohjects a managing commitlee has been
constituted! present suit has been filed through its manager, Fulher
cantention is that the plaintilT through ils managing commitiee has been
appointing the Pujari ol the temple and currently it has appointed Pand:
Chauth Mal Sharma as Pujari sinee January 2005 The alfairs ol the
temple of Lord Shiva alse known as the temple of “Mauni Baba™ ; has a
duly elected managing commitee and one of the members thereol has
hoen authorized 10 do all acts for and on behalf of the plaintifl society;
no one else on behalf of the thanaging commiltes has been authorized 1o
collect money on behall ol the managing committec.  Accounts are
maitained by the treasurer. Defendant no.l 1s a retired police official;
i Janwary 2007 his memhership wis cancelled. however, to gain control
aver (he socicty he started manipulating things with the active
commivance of certain olther persons i.e. his supporters and henchmen.
He tried to transeress upen the property ol the temmple; kalandra
procesdings were also initiated. Further contention being that between
Octoher, 2004 to middle 2009 defendant nod and s COMPANIHNS
continued to make attempls to grab (e properties of the plaintill society,

Delendants no.2 to 13 have Tormed themselves nto a repistered society
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with the name and styvle of defenduant no, 14 and ¢laim themselves to be

the oflice bearers whereas thev are actually henchmen of delendant

. 1

Prayers in the plaint have been detailed as follows:

“al Pass g degree for permanent infuncion restroining the
defendants by themselves or through their associates, xervants.
assignees or amybody whosoever may be claiming through or
under qnvone of the defendanis from representing the Shree Shiv
Muandir Trust  Mauni Baba”™ Temple Bhrampuri, Ghannda, Dethi
in ary mgnner whatsoever,

by Pass a decree restraining the defendanis by themselves or
thromgh  their associates, Servants, assignees or  anyhody
whoseever may be claiming ihrough or under anyone of he
defendants from intecfering in the affairs of the ploindfl socieq
wind iy mesapement of the aforencied temple and the properties
enviedd by the said temple

icl Pass o decree resiragining the defendants by themselves or
through  thelr  associates,  servants, assignees  or  anyhody
whosoever may be claiming through or wnder ampone of the
defendants from collecting any amonunt in the form of membership
fee or as charges for booking groundvacant land belonging to
Hie femple

fel) Pass a decree of declaration against the defendants that the
defondanty are not auchorised or otherwise entitled lo collect any

amonnt tewards the fee of member or as charges for booking
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groundvacant fand  belonging 1o the temple and that the
defendanis have no right to manage the affairs of the wemple io
manage the affairs of the temple and its properiizs. nor they are
entitied or authorized lo inlerfere in the activities of the plaintift
steiely in relation to the Mauni Haba Temple and its properiies.
el Pass o decree of declaration thet the defendants are Hable o
render true accoums of all the amaunt realized by the defendants
ar anyime af thear or by anybody efse claiming through or under
ey of the defendanss.

(1) Pass a decree of mandatory injuncrion divecting the defendonis
o vender the true vccount of all the amownr collecied by them as
membership fee or charges of booking the proundvacant land oy
stated above and thereafter to pass a decree in fivour of the
aintiff and auaingt the defendants.

(o) Grant such other or further arders as tiis Honble Courl may
deem fit and proper Gr the focts and civeumstances of the case

th) To enaard the cosiy of the suil

In the course of these proceedings, the present application under

Order 7 Rule 11 of the Code has been filed, Conlention was that the

present sull 1o lerms of ils gvérments elearly shows that this i3 a suit

filed in a representative capacity i.e. a suit under Section 92 of the Code

and the necessary mandate Le. the permission and leave of the court not

having been obtained 1o instinme the suit which is mandatory the plaint
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19 Table o be rejected.

d Necdless to state that the petition was contested.

3 On behalf of the appellant reliance has been placed upon a
Mueed as also another judgment reported in ATR 1971 Mysore 208

AV lbrahim & Anr. Vs, Mandepands Cariappa 0 supporl a submission

that where the dominant purpose of the suit is regarding the functioning
of a charitable body which has actually deviated from its ohject of
charity because of a conspiracy by some defendants, being a mis-
management of the trust the suit is covered under Scction 92 of the
Code and leave of the court not having been soughl and nol having heen
granled the plain 1s liable to be rejected under Cnder 7 Rule 11 of the
Code,

fi To counter this argument, learned counsel for the respondent has,

per contra, placed rehance upon the judgments reported in AIR 1974 SC

241l Swami Parmatmanand Sarswartl Ve, Kamii Trioaifl as also

N

another judgment of the Apex Courl reported in AIR 1952 8C 143

Pragdasii Guru Bhagwandasii Vs Ishwarlalbhai Narsiblai .

7 A suit under Secuon 92 of the Code is a sait of special nature for
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.‘,d.

the protection of public righls in public trust and charities. Such a suit is
fundamentally on behall of the entire body of persons who are interested
in the trust which is for the vindication of public rights. The

henchciaries of the trust which may consist ol public gl large may

chonse two or more persens amongst themselves for the purpose ol

filing a suit under Section 92 of the Code and such plaintiffs hemng
representatives of the public at large which is interested in the trust; such
interested persons would be parties to the suit, It is a representative suit.
There is also no dispute to the proposition that Scetion 92 mandates that
where any direction is sought from the court for the administration ol &
trust the leave of the court is required, however, il from the allegations
in the plaint it is clear that the parties to the sait wish to vindicate their
individual right; there i no reason (o hold that the suit has been brought
under Section 92 of the Code, The objecl and the purpose of the suit
and not the relicls are decisive. All these are relevant factors; if
allegations of breach of trust have not been substantiated or the plaintll
has not made a case for direction of the court for proper admingstration
of a trust the foundation of the suit under Section 92 of the Code would

fuil if the after other ingredients are made out. This has been held in the
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Judgment of Parmatmanand Sarsivald (supra).

A It is in this background that the averments and praver made in the
plaint have been perused. Perusal of the same show that the individual

right of the plaintifl sociery have been bruised and aflected by mis-trust

guit the society which is a duly registered society under the Indian

Socictics Acl., The dominant purpose of the suit appears to be to-address
the personal and individual rights of the society coupled with a
decluration of the effect that the delendant and its newly formed society

would not interfere in the affairs of the plantiff society and its

management; merely because a prayer has been made for rendition of

accounts which is one of the purposes mandated under Section 92 of the
Code Tor which a suit in a representative capacity can be filed, would
not necessarily entail it to be a suit under Seetion 92 of the Code as has
been vehemently urged by the learned counsel for the petitioner,

g There is also no dispute to the proposition that to deal with an
application under Order 7 Rule 11 of the Code it is only the averments
made i the plaint which have to be adverted to and not the defence
sought (o be et up by the defendunt.

1} Lven presuming that the suit property relates 10 a public
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charitable and religious trust wherein rendition of accounts has alss been
claimed as one of the various rehels (noted supra) vet 111z clearly not a
suit which has heen filed in a representative capacily: 1t 15 a sul which
has been filed by the individual society to address s personal
arievance; the grievances being that defendant no.14 who is acting at the
behest of defendant no.1 is unwarrantedly interfering with the allairs of
the plaintilT society. The plaintift society has also sought a declaration

that the defendants arc not authorized Lo collect any fee or any money on

. behalf of the plaintiff society; this is not a rehet which 15 encompassed

under Section Y2 of the Code. This suit clearly falls oulside the scope ol
Section 92 of the Code.  In tus background the prayer made under
Order 7 Rule 11 of the Code seeking rejection of the plaint was rightly
declined.  Impugned order daled 1682011 thus suflers from no
infirmiry,

11 The other impugned order dated 21.8.2010 was passed by the first
appellate court on the premise thal sinee the suit is a suit under Section
92 of the Code and the suit itself heing not maintainable relief under
Crrder 39 Rule | and 2 ol the Code was declined. It had proceeded on

the premise that the present suil 18 4 suit under Section 92 ol the Code
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which by itsell not being malntainable the relief declined by the tial

courl ander Order 39 Rule 1 and 2 of the Code does not call Lor any

interference,  This Court is of the view that the present suit is not 4 suit

under Section 92 of the Code; the lirst appellate court thus rejecting the
appeal only for this reasen has commitied an illegality; impugned order
dated 21.8.2010 is accordingly set aside. Matler is now remanded back
39 Rule

to the {irst appeliate court 1o decide the application under Order
& 2 ol the Code on merits on the finding returned in mind that the
present suit 15 not a suit under Section 92 of the Code,

(7 Parties are directed to appear helore the [irst appellate courl on

IR 5. 2012 ar 1000 AM.

11 With these directions, both the pelitions are dispused ol,

INDERMEET KAUR, J

MAY 21,2012
pandan
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