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HOM'BLE MR. JUSTICE PRADEER NANDRAJOG
HON'BLE MR. JUSTICE S.P.GARG
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PRADEEP NANDRAJQG, J.

1. What we commonly understand asja song consists of three
elements: lyrics, music and singing. The;re are three players. The

lyricist who provides the words; the“musician who provides the

music score; and the singer who prov: def the sound to the words.
The trinity join: a song is created. Thus,| a song is music which is
vocal in character. It is but natural tf at'll'] a song, the words and
the music have a special relatlonshlp Words affect the melodic
Ime even the rhythmic structure. Trm lhflectlon of the language
in the lyrics leaves an imprint on the melody and the rhythm; on
style and phrasing. When a song !S ung there is a moving

romance between the words and the music.
gﬁ;l )

2. Do the identities break Wheii’] itheir fusion creates a

synthesized product i.e. when a song s rfecorded?

'
{

3. Undoubtedly, . when a song' is recorded there is
homogenization of the lyrics with the musical score; where
integration is articulated through lzhe! multi-level hierarchical

system of inter-dependence. P

l

4. But integration is not fu5|on JlSt as differentiation is not
fission. ' '

|
5. Can it be said that the development process i.e. creatlon of
a song is based neither on integration Wlthout dlfferentlatlon nor
on differentiation without mtegratlor:;? !Lan it be said that the

process of creating a song unfolds itself tghrough the simultaneous

i
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integration of the differentiated and tf
integrated?
0.

(literature) and music, gives a song a C

‘None could doubt that the discern

“

e differentiation of the

able coloration of words

onsciousness of its own,

and thus a song may exist as an ;-.:’_ndependent entity but not

separated from the consciousness of the

7. A song which is recorded is the're

creative talent of three: the composer. of

of the musical score and the voice of.."'the singer.

is dichotic i.e. it simultaneously stimulat
it has to be. :
musician play simultaneously upon the
dichotic effect.

the music score. Bica

8. Integration is a difficult concept

different contexts and senses: gto

unification, fusion, assimilation, synthzsis

9.

pro'blem nor the solution: all is an inextr

multi-dimensional r'ealityv of existence l

10.

seize hold of a ‘constitutive’ element

While studying a problém or trying

elements, but seldom realize that the

es the ear -

talization,

r

words and the music.

sult of the merger of the

the lyrics, the composer
When played, it
the lyric and

use the singer and the

words and thus create a

and has been used in

aggregation,

5, composition etc.

icable part of a complex

to solve it, habvi'tually, we

or a number of such

whole of the reality in

which a specific problem arises, and in

vhich it has its continued

existence, eludes our grasp. We theﬂ SEIze the whole in its flow

and onward movement, as an un- fragm|

focus on specific issues as they merge

which they are deeply interwoven. | !

1
1
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from the fabric, and m
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We then realize, that the integrated whole, retains its gene-
thus

disintegration of its constitutive elemé}fntf

11.

. identity and has to make pllowances for partial

.

But, like revolution, integration is not a regular visitor in life;
it

answer to the sharing of the fruits of the lco-operative venture.

12.
. when it visits, just as a revolution,

evokes and calls for an

13. To recall the profound statement of Sri Aurobindo: 'Our way

of knowing must be appropriate to that

‘Thus, if the data which we have to.an

reality is of the nature of an organic,, mL
which a play of dynamic patterns colnst
- then the method to seize such reality-mt

measure and rhythm. A method whose

reductionism, to be pursued to the la:

- a method that is akin to the rhythm: 1 m

which is to be known.’
alyze reveals to us that
iti-dimensional whole, in
itute all the substances,
st be of a corresponding
steps are not those of a
constitutive element, but
ovement that swells and

e dynamism inherent in

coincides with the whole or reality an":_d- t
it. :

It is such a sense of totality which|gives to the perspective
: i

o

( consideration before us

14.

at hand, a dimension of its own.

15. The complex issue which arlses‘fo
is: Whether the Communication to tho Publlc including by way of
Broadcastmg of a Sound Record/ng also amounts to a.
Communication to the Pub/:c of L;tei‘ary and Musical Works
(957
post the said Act being amended by fhe. Copyright (Amendment)
Act 19947 If yes: Whether a separat? i

cense in respect of such
Literary. and Musical Works can be: as

embodied in the Sound Recording urrder the Copyright Act |

serted by the owner of

FAO(OS)-423, 424 & 425/2011 Page 4.0f 43




copyright in such works in addition o t

the copyright holder in the Sound Recora

16. The fabric in which the consti%uti
_interwoven is the Copyright Act Z‘g.f".95
Copyright (Amendment) Act 1994 and a

S

ing?

ve elements are deeply
7 as amended by the

s would be evident from

our discussion, the data i.e. the Sections which we were called

upon .to analyze reveal a reality of
dimensional, and before we proceed o
but

constitute all the subs tances, and apr

reductionists, by seizing' the. d
measure and rhythm by ensuring thdt t
-the reality is not isolated, we list the \;ab
2(dd), Section 2(ff), Sécti
Section 2(y), Section 13 and Secticn
1957. They read as under:-

Section 2(q),

ynamic

the whole being multi-

analyze the same, not as

patterns which

lying the corresponding

he dynamism inherent in

ric - Section 2(d), Section
on 2(qq),
14 of the Copyright Act

Section 2(xx),

2{d).- "author” means,-

(i) in relation to a literary|or dramatic work,
the author of the work; - § !

(ii) in relation to a i‘*'m|usical work, the
composer; P '
(iii) in relation to an artI(*'lClWOIk other than a

photograph, the artist;

o
“a
i
s

(iv)

- (v)
sound recording, the produce
in relation

(Vi)

in relation to a cinematograph
r; and

in relation to a thtograph, the person
taking the photograph; P

film . or

to an);' l!iterary, dramatic,

musical or artistic = work .quch is computer-

FAO(OS)-423, 424 & 425/2011
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public- , ".

generated, the person who cau
created;

2(dd).- “broadcast” means com

1

>es the work to be

munication to the

(1) by any means of wire! eSb diffusion,
whether in any one or more ¢f the for ms of signs,

sounds or visual images; or
(ii) by wire,
and includes a re-broadcast;

4

2(ff).- "communication to -the public”
making any work available fa

means
r being seen or

heard or otherwise enjoyed by the public directly

or by any-means of display or diffusion other than

whether any member of the pu

by issuing copies of such:'work regardless of

L.
|bllc actually sees,

hears or otherwise enjoyg thga work so made

available.

Explanation.- For the purpeses
communication through satéeilit

|
| .

of this clause,
@ or cable or any

other means of simultaneous communication to
more than one household or place of residence

including residential rooms cf a

’ny hotel or hostel

shall be deemed to be co*nmunication to the

public;

2(g).- “performance”,
right, means any visual or aco

in relation to performer’s

ustic presentation

made live by one or more perforimers;

2(qq).- “performer” includes an actor,

musician, dancer, acrobat. j

singer,

uggler, conjurer,

snake charmer, a person delivering a lecture or
any other person who makes a performance;

20xx).- “sound recording” m=aans a recording of

sounds from which such sour;ds
regardless of the medium

FAO(OS)-423, 424 & 425/2011
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recording is the method by whl
produced;

h the sounds are

2(y).- “Work” means any of 'the following works;
namely; ‘
(i) - a literary, dramatic,. musical or artistic
work; .
(ii) a cinematograph film:,
~(iii) a sound recording;
13.  Works in which copy right subsists. - (1)

Subject to the prows:on of ths section and the
other provision of this Act, cupyrlght shall subsist

throughout India in the following

that is to say, -

(a) original literary, dramatlc m
. works; :

(b) cinematograph films; andf'
(c) sound recording |

(2)

which the provisions of section
apply, unless, ,

(i)

classes of works,

usical and artistic

Copyright shall not fsubsist in any work
specified in sub-section (1), oth

er than a work to
40 or section 41

in the case of a publashed work, the work .

is first published in India, or where the work is
first published outside India,’ thé author is at the
date of such publication, or‘m 'a case where the
author was dead at that daté, was at the time of
his death, a citizen of India; " |

(i) in the case of an unpublished work other
than work of architecture, the| author is at the
date of the making of the werkia citizen of India,
or domiciled in India; and  ; '
(iii) in the case of Work of
work is located in India.

architecture, the

EXp/anation.— In the case of a work of joint
authorship, the conditions ‘zonferring copyright
specified in this sub-section shall be satisfied by
all the authors of the work.

FAO(0S)-423, 424 & 425/2011 Page 7 of 43




(3)

a)in any cinernatograph filrrf;?. if

Copyright shall not subsi

a substantial part

of the film is an infringement of the copyright in

any other work;
b)in any sound recording rr-ad

literary, dramatic or musical work,

the sound recording, copyrlght
-been infringed.

(4)  The copyrightin a cin%em
sound recording shall not “affe

e in respect of a
if in making
in such work has

atograph film or a
ct the separate

_ copyright in any work in respect of which or a

substantial part of which, the fil
may be, the sound recording:is

(5)
copyright
character

in the case of WCiIk
shall subsist only

m, or, as the case
made.

of architecture,
in the artistic

and design and shall not extend to

processes or methods of construction.

14. Meaning of copyrﬁght.- For the

Act, “copyright” means the exclusiy

the provisions of this Act, to ‘do

purposes of this
e right subject to
‘or authorize the

doing of any of the following acts in respect of a
work or any substantial part theleo1c namely:-

(a)
work, not being a computer progjra

(i) to reproduce the work
form including the stormg of
by electronic means;

(ii)
not being copies already in ci
(iii) to perform
communicate it to the public;

to issue copies of the w

the work

in the case of a literary, drcxmatlc or musu_al

mnme,-

in any material
it in any medium

ork td the public
culation;

in- public, or

(iv) to make any cinematograph film or sound
recording in respect of the work;

(v)
(vi) to make any adaptation
(vii) to do, in relation to" a |
adaptation of the work,

specified in
clauses(1) to (vi);

(b)

i
FAO(0S)-423, 424 & 425/2011 } [
I
|

to make any translation |of the work;

of the work;
translatlon or an

any of the acts
relation to the work

in sub-

!

in the case of a computer procmramme -
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(i) to do any of the acts s}aecified in clause
(a); .

(ii) ' to sell or give on com;mercial rental or
offer for sale or for commercial rental any copy
of the computer programmre. Provided that
such commercial rental 'does not apply in
respect of computer programme where the
programme itself is not the essentlal object of

the rental. ; |

.
in the case of an artistic wc’{rl<,i~
B
(i) to reproduce the Work’ in any material
form including depiction in three dimensions of
a two dimensional work or.in tvvo dimensions of
a three dimensional work; .1'.; |
(i) to communicate the viork to the public;

“(iii) to issue copies of th2 work to the public

not being copies already in'circulation;

(iv) to include the work in any cinematograph
film; ‘
(v) to make any adaptation of the work;

(vi) to do in relation to an adaptation of the
work any of the acts specitied in relation to the
work in sub-clauses (i) to (iy);

in the case of a cinematograph film,-

(i) to make a copy of the film including a
photograph of any image ferming part thereof;
(i)  to sell or give on hire or offer for sale or
hire, any copy of the film, regardless of whether
such copy has been sold or'glven on hire on
earlier occasion; .

(iii) to communlcate the f lm to the public;

in the case of a sound leco dupg,

(i) to make any other lsound recording
embodying it; o

(ii) to sell or give on hlrw dr offer for sale or
hire, any copy of the sound recording,
regardless of whether such «:@py has been sold

S or glven on hire on earlier uccasmns

Page 9 of 43
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(ifi) to communicate the sound recording to

“the public. : v

1
l

Explanation.- For the purposes of this section, a
copy which has been sold once shall be deemed to

be a copy already in circulation.§

1
[\8

17 Since the voyage und'ertal<en" b
learned senior counsel for the part ies

Kingdom, the provisions of the Copyrlg

Act, 1988 which were referred to by l=ar

vV us, as navigated by
took us to-the United
1t, Designs and Patents

ned counsel, as a light-

house, may also be noted. They read.as under:-
“DA Sou nd recordings
(1) In this part “sound rec ording” means-

(a) a recording of sounds,
may be reproduced, or

(b) a recording of the whole
dramatic or musical work
reproducing the work or ;’f_)ar

regardless of the medium o
made or the method by
reproduced or produced.’

from which the sounds

or any part of a literary,
, from which sounds
t may be produced,

n which the recording is

which the sounds are -

(2) Copyrlght does not SJb.JISt in a sound recordmg
which is, or to the extent thc' I’C is, a copy taken from a

previous sound recording.

i
i
!
1
i
|
i
|
1
'
|
|

6 Broadcasts_

!
it
|

(1) In this Part a “broadcast” means an electronic

transmission of .visual iniag

information which-

(a) is transmitted for
by members of the public
lawfully received by them,

!
i

FAO(OS)-423, 424 & 425/2011

es, sounds or other

simultaneous reception
and is capable of being
or,
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(b) is transmitted &t
by the persons making
presentation to members a

and which. is not exc'ep'l'edl
therefore to broadcastlr

WO

time determined solely
the transmission for
f the public.

by sub-section (1A); and
g shall be construed

accordingly.

16 The acts restri cted by mpyv ight in a work.

(1) 'The owner of the C()py’ﬂght in a work. has, in
accordance with the following provision of this Chapter,
the exclusive right to do the Followmg acts in the United

Kingdom;
| (a) to copy the Worl'?; (see section 17);
(b) to issue copies;{ of| the work to the public

(see section 18);

 {ba) to rent or lelf;:"'-;:'d the work to the public
(see section 18A);

(c)to perform, show or play the work in public (see
section 19);

(d) to communicateﬁfthe vvbrk to the public (see'
section 20); , '

(e) to make an adéptation of the work or do

any of the above in relatlcn to an adaptation (see
5ectlon 21); ~

and those acts are referreol to. in this Part as the
“acts restricted by the cup%rlght”

(2) Copyright in a work is ﬂlnged by a person who
without the licence of the copyrlght owner does, or
authorizes author to do, any e;‘uf Llhe acts restricted by the
copyright. Lo

. i
(3) References in this Partito the doing of an act
restricted by the copyrightin a Wiork are to the doing of it

(a) in relation to the work as a whole or any
substantial part of it, and

(b) either directly or ind.ir.;'ec‘tiﬂy;

FAO(0S)-423, 424 & 425/2011 Page 11 of 43
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1 .
(

|
|
|
i
|
l . .

and it is immaterial whether any intér_vening acts
themselves infringe copyrigz{.ht{

(4) This Chapter has effect subject to

(a) the provisions of Chapter Il (acts permitted in
relation to copyright works), and

(b) the provisions of Cl}gapiter VIl (provisions. with
respect to copyright licensing).

17 Infringement of copyright by cci)pying

(1) The copying of the work is-an act restricted by the
copyright in every descripticn |of copyright work; and
references in this Part to copying and copies shall be
construed as follows. :

(2) Copying in relation to a literary, dramatic, musical or -
artistic work means reproducing the work'in any material
form. S

(3) In relation to an artistic work copying includes the
making of - a copy in three |dimensions of a two-
dimensional work and the rnaking of a copy in two
dimensions of a three-dimensiunal work.

(4) Copying in relation to a E;Film or broadcast includes
making a photograph of the whole or any substantial part
of any image forming part of the film or broadcast.

(5) Copying in relation to the :;jtyﬁographical arrangement
of a published edition means making a facsimile copy of
the arrangement. o

(6) Copying in relation to any des!cription of work includes
the making of copies which ara transient or are incidental
to some other use of the work.:

-
' 19 Infringement by performat»*xceix, showing or playing of
work in public cod

|
N L
(1) The performance of the ‘:wo;rl< in public is an act
restricted by the copyright in a literary, dramatic or musical
work. v

FAO(0S)-423, 424 & 425/2011 - Page 12 of 43



|
(2) In this Part “performance”,-in ’relation to a work-

(a) includes delivery m the case of lectures,
addresses, speeches aﬂd'sermons and |

(b) in general, includes: any mode of visual or
acoustic presentation; mcludlng presentation by
means of a sound reoordmg, film or broadcast of -

the work. Co
1
l

(3) The playing or showing of thel work in public is an act
restricted by the copyright in a sound recmqu, film or

broadcast. |

I
(4) Where copyright in a work - |;. infringed by its being
performed, . played or shown: ln. public by means of
apparatus for receiving visual lmages or sounds conveyed
by electronic means, the personvoy'whom the visual images
or sounds are sent, and in the case of a performance the
performers, shall not be regarled as responsible for the
infringement.

20 Infringement by communication to the public

(1) The communication to the ou plic of the work is an act
restricted by the copyright in -

(a) a literary, dramatic, musical or artistic work,
(b) a sound recording or fi{m, or
(c) a broadcast.

(2) ,References in this Part to c‘om’munication to the public
are to communicate to the | public by electronic
transmission, and in relation to & wark include -

(a) the broadcasting of the wprk;

(b) the making available ’ro the public of the work by
electronic transmissicn * in such a way that
members of the public may access it from a place
and at a time deVIdudlly!chosen by them.”

|

18. The appellant, Indian Performing R'zght Society Ltd. (IPRS -
for short) is a Copyright Society regl;te}red under Section 33 of
the Copyright Act 1957 as per theiCe%rtificate of Registration
dated March 27, 1996. As per a list p;;lallished on March 08, 2006

FAO(0S)-423, 424 & 425/2011 ' ' Page 13 of 43




it has 1478 members who are ‘eithér authors of the lyrics or
composers of the musical score. Undisputably, as per certain
sample IPRS Assignment Deeds, thef.lappellant has the locus to

maintain an action with reference tc copyright in the lyrics as

also the musical score, if the copyrighs is violated. Its fight is with
the broadcasters of Private FM Rad\‘icp Channels, and Event
Organizers for the reason the Pr}yé‘:te FM Radio Channels
broadcast recorded songs and the ';Ev%zlwt Organizers organize
either live musical performances jor recorded musical
performances. The Phonographic Parformance Ltd. (PPL - for
short) is also a copyright society regaiiste!red under Section 33 of
the Copyright Act 1957 and its membé'rsi are copyright holders in

sound recordings.

|
19. Whereas IPRS contends that by'vir:tue of Section 17 of the

Copyright Act 1957, the authors of i,fite:rary and musical works;

‘work’ as-defined in Section 2(y) of thé A;ct, are the first owners of
the copyright therein i.e. the lyrics !and the musical score
respectively and by virtue of Section 18 ibf the Act can assign the
copyright, as per mode of assignmert éontemplated by Section
19 of the Act, the rights vested in th{;n.m under Section 14 of the
Act. The Iiéensing provisions as per S{;ection 30, Section 30A and
Section 31 of the Act being the source of the power of IPRS to

‘prevent infringement of the copyrii@jht in the lyrics and the

musical score of its members, who have assigned the copyright
to IPRS in the lyrics and the musical :;scofre. It is the assertion of
IPRS that these authors, being the or;.igil%al owners of the works,
are’entitled to exploit their works, to';thefa exclusion of all others,
on the subjects enumerated in sub-clauseézs (i) to (vii) of clause (a)
of Section 14 of the Copyright Act 1957; Highlighting sub-clause
(ili) and sub-clause (iv), IPRS argues that? the authors of the lyrics
FAO(0S)-423, 424&425/24:011 ' Page 14 of 43
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i
|

and the musical scores have the ex¢ Iuslve right to perform the

work in public or communicated to th@ pub//C and also to make a
sound recording in respect of the mork, ‘and dove-tail the twin
rights,‘ to sub-section 4 of Section 1 of the Act by highlighting
that if the author of the musir:al score and the lyric exploit their

right under sub-clause (iv) of clause ra) of Section 14 of the Act

by permitting a third party to malfe a sound recording, the
copyright in the sound recording (as per sub-section 4 of Section
13) shall not affect the separate co?oyright in their works; and
thus IPRS highlights that the creatior ofl a sound recording i.e. a

derlvatlve copyrightable work does nc't affect, in any manner, the

rlght in the underlying (lyric and rr;u5|cal score) works. IPRS
urges that the right of the owners L)f the underlying works to
perform the work in publlc or commur |crte the work to the public
(a right conferred by Section 14(a )(|||‘r of the Act) is distinct from
and not a sub-set of the right to maké; alsound recording (a right
under Section 14(a)(iv) of the Act) Pnd enlist the effect of the

vargument to mean that once the ov*3ners of the lyrics and the

musical scores exploit their right to peirmt a sound recording, it

" would not mean that their works have Ioecome a sub-set of the

sound recording, in that, he who obtains @ permission or a license

from the owner of the copyright in"!' tHe sound recording, can -

either perform in public by an acousUC presentation or a I|ve
performance or by broadcasting the :Ound recording, Wlthout
obtaining a parallel permission from th owner of the copyright
holders of the underlying works i.e. Lhe' lyricist and he who set
the musrcal score, and for which IPRc hlghllghts the dehmtlon of
the word ‘broadcast’ as per Sectlm 2(ch) of the Act, the

‘definition of the expressron ‘commun catlon to the public’ as per -

|
Section 2(ff) of the Act, the qeﬂmtlor. oﬁ the word ‘performance’
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as per Section 2(q) and the definition ofi the word ‘performer’ as
IPRS hi;ghlsights that broadcast has
in the broadest terr‘i "ro mean any mode of

per Section 2(qgq) of the Act.
been deﬂned
communication of a sign, sound or a \/lsual image by wire or

wireless diffusion and linking the bz;oadcast to the expression

\/\/

sound recording, makes available to fhe

]
‘communication to the public’ highli¢hts

available for being seen or heard 01}1 otherwise enjoyed by the

public directly by means of display orfo}H

infer that, pertaining to a song, when a sound recording is

communicated to.the public the undeéﬁiyhg musical score

lyrics are simultaneously communicated

a visual presentation of a lyric and t_i?he

works and there is a communication to

work. IPRS asserts that with,respef'it t

public or communicating it to the

5 that if a work is made

fusion, logic demands to

and the
and thus an acoustic or
musical score as also a
public each of the three
the public of each such
0 performing a work in
the

public, Copyright

(Amendment) Act 1994 has not changed the legal position. It

asserts that the amendment brought ;Znto the statute book in the

year 1994 introduced Performers

ng]hts

in the context of

performance which was live Section 2(¢

;) and in-the context of

communication by dlsplay or diffusicn. A(ﬁ:) which hlthelto fore
found themselves mteglateo] in H‘l'ﬁ ldeﬂmtlon of the word

‘performance’ in Section 2(q) of the A’t, 'when brought in force in

the year 1957, and for which IPRS pla: es reliance upon the Notes

|
on Clauses to the 1994 Amendment V\.,/mqn undisputably bring out

~ that the Performers’ Rights introducec IJ)’/ the 1994 Amendments,
© required a division of the subjéct perlammg to live performances

while communicating the work to fhu public and when the

communication was by way of diffusion.
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20.
conceding that by virtue of the definjtio

With reference to a sound recordin
§

per Section 2(y) of the Act, the sound jec
be a work, author whereof as per becd

producer of the sound récording, and: tha

copyrightable work comes into emstence

| by virtue of clause (c) of sub-section Ql)

IPRS concedes that by virtue of sub--}clau

Section 14 of the Act, the owner of%,;the
rig'ht to communicate the sound reccfrdi
" noted herein above, urge that he \/\_;{,!.ho
| from the owner of the sound réco
communicate to the public or convey by
to the public

the sound recording

. permission from the owner of the undérly

21. To give substance to the aforesef?mid
with reference to clause (b) of sub- SPCt
;4

eémbodying a literary and/or musucal W

clause (iv) of clause (a) of Section

with the authorlty of the owner of tﬁe

and/or the musical work, otherwise th,-e

v

an infrihgement. IPRS refers to Section

Ul

g in‘the form of a song,
n of the word ‘work’ as
ording of the song would
tion 2(d) would be the
at this distinct derivative
, as a protectable work,
of Section 13 of the Act,
se (iii) of clause (e) of
> sound recording has a
ng to the public, but, as
obtains the permission
rding fo broadcast or
an acoustic presentatioh
must obtain a similar

ing copyrightable works.

SubmiSsi(Jns, IPRS urges
of Section 13 and

sound recording

n 3

 that a
1rlf can only be created

10

copyright in the literary

sound recording would be

gL7’, 18 and 19 of the Act

to bring home the argument that it is _pnlky pertaining to films that

copyright in a literary/musical work wpulq belong to the producer
(Section 17(b)). This is not so with rgéspiect to sound recordings.
- IPRS highlights, with reference to Se(;;tiofn 17(c) that it embodies
pure emplioyment ‘conditions with refere!nce to the ownership of
5 IPRS highlights that by

virtue of Section 18 and 19 the au}ho!r of a literary and/or a

the copyright being with the employer.

musical work may assign his copyrlgl table work to the producer
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or who makes the sound recording and t
be full or partial with restrictions.

22,

hat this assignment may

Highlighting that the right to commumcate to the public is

!
distinct from the right to make a sound recording, IPRS asserts

that each right may be assigned or |
“therefore, it is urged that exploitation’ of
work as part of a sound recording %‘Ewil
terms of the license or the assignmer}“t.

1937 BLR 654 (Bom.) Wellington Cinema

censed individually and
a literary and/or musical

always depend on the
The decision reported as
vs. The Performing Right

Society was relied upon.

23. It was asserted by Sh.P.V.Kapur; le
IPRS that any contrary view would ba ¢

i.e. the wunderlying copyrights would

recording, if the right of the owner of the

Section 14(e) is held to communicate th
public irrespective of the rights accor

musical works under Secticn 14(a) c¢f t

arned senior counsel for
n the "merger principle’
the

sound recording under

merge in sound
= sound recording to the
ded to the literary and

ne Act. It was asserted

T

that the interpretation as projected b;{/ IPRS would not render the

rights under Section 14(e) otiose for the reason the producer who

owns the copyrights in the sound lanrdmg would explont by

granting a license, to a third partv Wh|ch third paity would -

simultaneously have to obtain a IlcenseT from the owner of the
copyright in the literary .and the musical i\/vork
it was asserted that the respondents! contention of Literary
Works,

classes of works under Section 13 WILh distinct rights under

Musical Works and Sound Re:cordings being distinct

Section 14 would mean that when owner of a Literary and/or
Musical Works allows the making of a sound recmdlng would give
birth to a distinct right, unhampered by any other obllgahon,

FAO(0S)-423, 424 & 425/2011 Page 18 of 43
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would run contrary to a harmonious nte

|
_ provisions of the Copyrlght Act, 1957

24, Navigating the voyage to the

highlighted that the ‘definition ozf; t

Recording’ under Section 5(a) of Cop%ﬁwig

_ Act, 1988 in the United Kingdom Was

rpretation of the various

Kingdom, IPRS
‘Sound
ht, Designs and Patents

United

he expression

pari materia with the

cor’responding definition in Section ;(x>') in the Copyright Act,

1957, notwithstanding the dlfference in
for which learned senior counsel Sh. F V.
debates on the subject by the HOl

Section 19(2) of the U.K. Act, wn:h
‘perforrmance’ and the concept of 'cof}nm
per Section 2(ff) of the Act in India, it )
position is the same in both the coun
provisions envisage Iiterary/mu'sical work
there is a visual or acoustic presentatii,)n

B
0

25. We were read passages from "tre

the language used, and
Kap_ur made us read the-
of Lords.

reference

Contrasting
to the word
unicate to the public’ as
vas‘highlighted that this
tries inasmuch as both
S being performed when

to the public.

aties on the subject of

reputed mternatlonal commentaries, such as Copinger, Nimmer

and Sterling to bring home the p01r;.\_. t

1at the principle of ‘co-

existence of copyrights’ is well recogrized and is as projected by

the appellant. Referring to the decision
Court,

reported as (1934) 1 Ch. 45(?‘_3 G

of the Chancery Division

ramaphdne Co. Ltd. vs.

S

Stephen Carwardine & Co. it was h\ig‘;"nlighte‘d that the Chancery
Division Court held that the Special Cc;::»py:rig'ht under Section 19 ofA
the Imperial Copyright Act, 1911 per{;‘ainiing to phonograms also
allowed for the ‘public performance’ c}‘f p;[honograms and that this
specjal right was /n addition to the é;opiyright in the underlying
works and not to their detriment or ,c§,r6/':L/0’/'ce, for the reason law
recognizes.the cdncept of co~existin:g c;opyrights. It was urged
|
|
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| m/
that the principle of co-ekistenceij of copyrights is clearly
discernable in various provisions of tfte Copyright Act 1957; sub-
Section (4) of Section 13 was hignli lhted wherein it stands
legislated that the copyright in a cinémétograph film or a sound
recording shall not affect the separazii:e copyright in any work in
respect of which or a substantial part ‘)f \i/vhich, the film, or, as the
~ case may be, the sound recording isimade. Section 52(1)(y), it
was asserted states that if the term of protection in a
cinematograph film has expired the é%;xh'ibition thereof would not

amount to an infringement of the cup
musical works incorporated in the f{!m;
this restriction on the exploitation c%f t
works is restricted only to cases of exhib
film.  To put it sih"lply, it was urced
cinematographic film there was a
mechanism of exhibiting the undérlyii’ng
need for the legislature to so speciify
relation to the term of copyright p'riDte

right in the literary and
it -was highlighted that
he literary and musical
ition of a cinematograph
that if in exhibiting a

simultaneous in-built
copyrights, there was no
in Section 52(1)(y). In

ction, with reference to

Section 22, 26 and 27 it was urged} that a sound recording is

protected for a period less than thelunderlying literary and

b )
musical work and if the argument of @ sound recording resulting
|

: : ] ,
In merger of the underlying works in ‘the sound recording was to
N |

be accepted, once a sound recording Lg:orﬁes in public domain, the
term of copyright in the underlying W(EJFI(S as protected under

i

Section 22 would stand curtailed.

)
!
'
|
|
1

26. Since the learned 5ingle Judge 1as§ heavily rel'ied upon the

" decision of the Supreme Court reported as 1977 (2) SCC 820

Indian Perfoiming Rights Society V. tastern [ndia Motion Pictures

Association, it was urged that the decision dealt with a contest

between authors and composers on t?he one hand and film
! |
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producers on the other with respect fo ¢
the llterary and the musical works inc
Track’ of the film and not with the l)su

how many copyrlghts would be explcnte

film is communicated to the public.

Supreme Court was dealing with the (?%_Ue
context of the music and the lyrics ki*?"‘eir
the

commissioned, and needleas to state it

engaged to compose same
case of Clause (c) of Sectlon 17 ano C
being the subject matter of the debate,

17 of the opinion of theSupreme churt
the Supreme Court had referred to the

answered by it.

27. The argument was concluded by ur
would be contrary to International (fon
was a signatory and thus would resuh in
dlsharmony with the world order.

>

wnership of copyright in
orporated in the ‘Sound
e of exploitation, and of
d when a cinematograph
It was urged that the
stion of ownership in the
1g composed by persons
.e. the works
was urged -that it was a
ause (b) of said Section
and for which paragraph
was hig‘hlightéd, where

‘Central question’ being

ging that the contra view
ventions to which India

the [aw in India being in

being

. without authorization.
reasoning adopted by the learned Single Judge is as: -

.
28. Vide impugned.order dated 28.07,2011 the learned Single

Judge has concluded that once a Iic;enSe is obtained from the

. . 3 .l . g
owner or someone authorized to giva it, in respect of a sound

recording, for communicating it tc! tk{le public,
broadcasting, a separate authorizatiouﬁq oqL license is not necessary
from the copyright owner or author o7 tHe musical and/or literary

work. However, this does not meah ‘i:'hat the musical and/or

—0

e

including by °

literary work can be otherwise "penorpned“ in the public, (as

opposed to communication of a souﬂd recordmg to the public)

In coming tc the said conclusion, the

(i) -in
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tastern MPA's case (supra) it was: cétegorically held by the

Supreme Court that if the author of ayy musical work parts with a
portion of his copyright, authorizing a ilm producer to make a
ciné’matograph film in respect of hi;s'work and have his work
inco'rporated or recorded bh the sourd track of a cinematograph
film, the copyright owner of the film, acguires a copyright which
gives him the exclusive right,"inter ali{a, of performing the work in
public i.e. to cause the film_ in so far aé: it|consists of visual images

to be seen in public and in so far.it [consists of the acoustic

portion including a lyric or a musical wark to be heard in public
without securing any further periéfnisision from the author
(composer) of the lyric or musical V\,‘forlg for the performance of
the work in public. Since sound recoi*olhiwg copyright was carved
out of pre-existing cinematographic filin copyright in the year
1994 a similar treatment should be &ffarded to sound recording
copyright as afforded to cinematoghéphic film copyright; (ii) in
view of considerable difference betWr‘éen Sections 16, 19 and 20
of UK Copyrights, Patents and Designs Act, 1988 and the
provisions of Indian Copyright Act tha ratio of the judgments of

UK cogrts relied upon by IFRS canno}fi: b{e appiied in the present
case; (iii) in view of the fact that SOL}?Hd% recording copyright has
been carved out of cinematograsphi%c film copyrights the
acceptance of the arguments of IPR% V\i/ould lead to 2 different
kinds of copyrights. Whereas, thel'co;if'jyr!ight proprietor of a film,
Who~happens to own the sound recor%ding can authorize the .
broadcast or communication to the public of the film, including

|
|

the sound recording part, (as a comkﬁosi’te work) without license

from the author of the lyrics or the cémﬁ»dser; on the other hand
if the Copyright owner of a sound rec‘oroliing is different from the
owner of the copyright in the film, a s;epiarate authorization from

|
|
|
1
1
I
'
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the lyricist or the composer would be nacessary. The acceptance
~of the arguments of IPRS would Ici-:ad to a further anomaly,
inasmuch as the sound recording in & film, the communication of

"which is authorized by the film cc'iépy;right owner, would not

require separate authorization from tne author of the musical or
literary work. Whereas in the case of an ownel of the copyright in
the sound recording, an identical c_ﬁ_utﬁorlzatlon by the sound
| ré_cording copyright owner (for q:;.{ipmmunicating the sound
recordihg to the public) would be insufficient, and two more
authorizations, or licenses from the lyricist and/or the composer
would be required. Thus, the accept}gjan(':e of arguments of IPRS
. would lead to discrimination in reg;%?zrd to identical content of
copyrights of two different "works" |which undermines the
purposes of the Act and is also illogical. Two different approaches
to identically phrased rights, one carved out of a pre- existing
right, would render the quality of thc-sjzlllcense obtamed from the

sound recording copyright owner irﬁ%ferior; (iv) when a sound

recording is communicated to the pukilictby whatever means, it is
the whole "work"” i.e. the lyrics, ’ch@'ﬁ Slcore, the collocation of
sounds caused by thé equipment anc, th{re capturing of the entire
aural experience Wthh is commumcated The musical or literary
work, which is the subject matter of t he; copyright under Section
14(a) of the Act, per se is not commumc’ated or broadcast; nor is
there a method of separating that eleﬂne{nt while communicating
the entire work, i.e. the sound recoro‘mg, to -the public. The
recognition afforded by the Parllament !to the content of sound
recording . itself suggests that that thle content of a sound
recording is perceived in law, as diffe‘;rerilt from that of a musical
or literary work, though there may be ai coalescence of the two

~but not necessarily so, all the time. It |s| therefore, unjustified to

)
£l

FAO(0S)-423,424 & 425/2011 Page 23 of 43

|
I
|
i
|
!
1

it



|
1
'
|
1
'
'
|
'

S~

]

say that when a sound recording is «f,orﬁamunicated to the public
by way of a broadcast the musica{i a:nd literary work is also
communicated to the public, through thejsound recording.

. 29. The infirmities in the impugnéd decision containing the
opinion of the learned Single Judge were guestioned on 6 counts

as under:- ¢

(i)  Referring to paragraphs '40, 43 and 48 of the impugned

decision, it was urged that the :-%!_ealrned Single Judge has -
erroneously held that a sound r}acdrding right came into
existence in the year 1994, Con_ceding that the same had no
bearing upon the issue, it was urged 'thalt this misconception has
led the learned Single Judge to con lude that sound recording

copyrlght was carved out of the cir ematograph film copyright

- and thus must result in similar proiectlon a line of reasonmg

which was on an mcorrect mterpretatlon of the law.

!

(i) The learned- Smgle judge erroneously opined that the

decision of the Supreme Court in Efastern /ndia Motion Picture

Assoaat/ons case (supra) concluded 1he matter against the

appellant and thus failed to addressf the decisions reported as
2010 (42) PTC 752 [ndian Perform/no R/aht Society Vs. Muthooth
Finance and the decision in OSA. I\lo 64/2010 Muthooth Finance
Vs. Indian Performing Rights SOC/ety Whl(,h dealt with a challenge

by radio operators to the right of IPRS 10 collect royalty for the
performance of underlying works in a _;f;odnd recording.

]
'
1

(iii) The learned Single Judge failed-to jappreciate that the only
modes of assigning or licensing literary Eand musical works were
as envisaged by Section 17, 18 Var.:iid i30 of the Act and the
explQitation of the right under Sectibn ;14(a)(iv) would not and
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cannot be in derogation of the right upder Section 14(a)(iii), 6r to

‘put it differently that the right under Siec%ion 14(a)(iii) cannot be a

right which is tagged with the ri_gl"ij't under Section 14(a)(iv).
(Refer para 12 of the impugned decision) ‘

(iv) The learned Single Judge, wit”;h reference to the 1994

amendment has not appreciated the r_?alationship between the un-

amended Section 2(g) and Section 2?‘(ff) brought on the statute
book in the year 1994. (Refer para 16 of the impugned decision)

(v) The learned Single judge has r;:ptéd, but failed to address
the contentions urged pertaining to SL?:;b-SeCtiOﬂ 4 of Section 13 of

the Act.

(vi) The impugned order leads tfo, derogations of India’s
obligatiohs under the International""f Conventions which were

incorporated in the Copyright Act 1957.

30. Copyright Act, 1957 as it;orginally stood enacted

recognized three classes of work vwviz| (a) literary, dramatic,

musical or artistic work; (b) f,cinematokgralphic film and (c) record.

|
Whereas musical and literary works are driginal works, record is a

derivative work. “Recording” was dennr—‘\d in Section 2(x) of the-

Copyright Act, 1957 to mean the = aggregate of the sounds
embodied in and capable of being vepioduced by means of a
record. Section 13(4) of the Copyrlqht Act 1957 prescribed that

copyright in a cinematographic film or a record shall not affect
D

the separate co_pyright in any WorI{_:?' in respect of which or a

substantial part of which, the film ot re%zcord is made. To put it
simply, Section 13(4) prescribed:that i%heicopyrigh't subsisting in a

derivative work (record) shall not |:;>rejudice the copyright

subsisting in original works (literary anid fnusical).
. |
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- _recording’.

1

-

D

1057 Was amended to

l
|

I 5
31 In the year 1994 the Copyrlght /-\cli
strengthen the copyright law in lmlla One of the significant
changes made in the old Act was to extend protection to the
performers by-means of a special :lght to be known as the
‘performer’s right’, in respect of the makmg of sound recordings
or visual recordings of their live pesformances, and of certain
related acts. Another change made; was to replace the term
‘record’ with ‘sound recording’ as th’-;g former term had become
outdated through association with alfl obsolescent techhology of

sound reproduction. Vide Section 2(xx), ‘sound recdrding’ was

N

defined, to mean a recording of sourids|from which such sounds

may be produced regardless of the ;med_ium on which such .

recording is the method by which ithc’—F sounds are produced;
obviously to include piano rolls and meclhanical instruments from
‘which jingles are produced. The aménded Act recognizes three
classes of work viz. (a) literary, dramctlc musical or artistic work;
(b) cinematographic film and (c) Sounol recording. Whereas
| musical and literary works are origincl V}!OFI(S, sound recording is
a derivative work. It is significant to n'%’te:that Section 13(4) of the
-unamended Act was retained in thef po,:.t amendment; with the
only difference being that Section 13(14) of the amended Act
provided that the copyright subsistin in a sound recording shall
not prejudice the copyright subsistingain )iterary and musical work
i.e. the only amendment incorporatcid fn Section 13(4), on the
'subject was to replace the word record’ with the words ‘sound
32. Chapter IV of the Copyright Act deals with ownership of
copyright and the rights of the owner. $ect|on 14 stipulates the
exclusive right to do or authorize dping;; of the acts mentioned
therein in respect of a work or an:;-,/ éubstantial part thereof.
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S
Rights which may be exercised in respect of-each class of work/
are stipulated in Section 14. It is noteworthy that Section 14 does
not indicate any order of priority between the different classes of
works. Nor does it place any particular work above the others. It
merely prescribes the rights that car;i;‘-' be exercised in respect of

each class of work. S

33. In the decision reported as [n‘ erta/nmenl Network (India)
Limited v Super Cassette /ndustr/es LI/T)//'E’O’ (2008) 13 SCC 30

. Court:-

following pertinent observations Wefe Imade by the Supreme

i
{
!
I
i
A
ol
!
t

“63. A statute as is well |<now’: nust be read in its
entirety. It is required to be rezd chapter by chapter,
section by section and clause by clcause The definition
of the term “broadcast” as al50|“sound recording”
must be given a wide meaning: Clause (a) of Section
13 protects criginal work whereas |clauses (b) and (c)
protect derivative works. It provides for commercial

 manifestation of original works, gnd|the fields specified
therein. Clause (a) of sub- sectlon (1) of Section deals
with original work. It is extremaly| broad. In contrast
thereto, the copyright on films or sound recording
work operates in restrictive fieid; |they provide for a
restrictive rights as would appes: ar from the provisions
contained in Section 14(1)(e) of helAct

64. For a proper construction cof tlTle provisions, will it
be necess‘ary to keep in mind the difference between
recording? Should we also bear n mlnd that there are -
various forms of intellectual property rights. Section
16 provides that a right, inter alial in respect of any
‘work must be claimed only under|and in accordance
with the provisions of the Act Unliike trade mark and
passing off rights can be enfor: ed even though they
are not registered. It must dlso be noticed that
whereas the term of a copyright ]m original literary,
dramatic and musical and artistic works not only
remains protected in the entire- Ixfetlme of the author

e
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but also until 60 years from “*ho beginning of the
calendar year next following tqe year in which the
author dies, the term of copyrlc,ht in sound recording
subsists only  for 60 years, ut as indicated
hereinbefore, the same would not mean that the right
of an owner of sound recording:islin any way inferior
to that of right of an _owner ofjcopyright on original
literary work, etc” (Emphasis SU[;%)p/'('QC/}

34. From the above observations of%'the Supreme Court and the
wordings of Sections 13 and 14 of ':fthe Copyright Act, 1957 it
emerges that the rights of an owner r)f a sound recording are, in
no way, inferior to those of an ownerﬁ of| copyright in the original
literary or musical works This was a proposition which was not

challenged by either learned counsel.:

¢

35. The area of dispute is: what hag__i-;pe{ns to the copyright in an
underlying work (literary and musicalﬂwq:rks) when the derivative
work (sound recording) is explmted i)oes he who obtains a

permission from the copyrlght owne< J the derivative work to

work, additionally requires a similar purmssmn from the owneﬂr of

broadcast by way of’ cornmumcatlng he public said derivative

the underlying works i.e. the literary and|mu51cal works?
|

- |
36. The three classes of works réfers ed to in Section 2(y) of the

Copyright Act, 1957 viz. (a) literary, dk*arrpnatlc musical and artistic

works; (b) cinematographic films arid t(c) sound recording are
mutually exclusive. As already noted -:hefielnabove Section 13(4)
recognizes that there is separate cbpy;/rlght in the underlying
musical . and literary works Whl(h I are. embodied in a
cinematographic film or sound recordmc Such underlying works
do. not lose their existence upon 4 sound recording or any
number of sound recordings being ma;de Upon a sound recording .

being made, the said three works remiain mutually exclusive and
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the ownership therein can be exercisad to the extent prescribed
by the Act. |

37. As observed in paragraph 3 al:_ijé:)ve by us, when a song is
recorde'd, there is homogenization of the lyrics with the musical

. score where integration is articulatéd through the multi-level
hierarchjcal system of interdependeni‘,ﬁ":e. There may be no fusion

of the musical score and the lyrics, but there certainly is

o - integration. The Act, recognizing the separate existence of the
three copyrights, requires it to be held ithat creating of a sound

recording is through the simultaneous integration of the

differentiated and notwithstanding tgiliwe constituent differentials
existing, the integrated whole i.e. *hq sound recording when
,broadcasted to the public is an exercié:e of the ownership right on
its own strength. The situation may kﬁe dichotic, but it has to be
so. The three works exist, independé}nt Lf each other, and do nct
. Co-exist - joined by an umbilical cord.; |

D
38. In view thereof, the argumeni’: p%redicatecl upon Section
13(4) and Section 22 with reference tu 'thie difference in the terms
of copyrights in literary and musicail \/Evorks on one hand and
sound recording on the other advarjace:d by the learned senior
counsel appearing for IPRS which proé;%:eq:d on the pre'mise that tc
“hold to the contrary would result; inl merger, in the sound:
recording, of the underlying copyrightis and hence lose their

|
' . » 0 1 |
separate existence is incorrect. .

S

39. Section 14(a) of the Act authoriz,;fes :the owner of copyright in

literary and musical works to performf the work in public or

communicate it to the public. On the ?bth:er hand Section 14(e) of
the Act authorizes the owner of copyr‘f“ghit in sound recording only

\ o
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‘to communicate the work. in public. | This subtle distinction

between the rights of owners of Ilterany and musical works on
one hand and sound recording on the}fotlﬁer has to be seen in the
backdrop of the definition of the e%i?(pression ‘performance’ as
defined under Section 2(qg) of the Coipyright Act, 1957 as it was

originally enacted and definitions of! various expressions under

the amended Copyright Act viz. ’brcé-}"l’adl::ast',- ‘communication to
the public’, ‘performance’ and ‘perfo:é*méér' contained in Sections
2(dd), (ff), (g) and (qq) of the Act resﬁgec‘ﬁvely. Section 2(q) in the
Copyright Act as originally enacted dtPfined ‘performance’ to
mean any mode of visual or acoustic: preoentatlon including any
such presentation by the exhibition of a\cmematognaphlc film, or
by means of radio-diffusion, or by tho uc,e of a record or by any
other means and, in relation to a lectule includes the delivery of
such lecture. The expression comml-:;nlcatlon to the public’ was
not defined when the Act was promfrjlgej'xted The amendment in
the year 1994, significantly chanqed the definition of the
expression perfonmance The amencﬁ<=d Section 2(qg) defines

“performance” to mean any visual oriacoustlc presentation made

live by one or more speakers. k,,;ecfhlon 2(dd) defines the

expression ‘communication to the public’ to mean: making any

work available for being seen or hec‘“d or otherwise enjoyed by

the public dlrectly or by any means )f d|splay or diffusion other

than by issuing copies of such Work regardless of whether any

!

member of the public actually sees, h =ar‘ or otherwise enjoys the

work so made available. The deflnltlonSIOf the words ‘broadcast’
and ‘performer’ were also mtrodured vude Sections 2(dd) and
(aq) in the amended Act. A combmec readmg of the definition of

the said expressions, when seen in tne llight of difference in the

definition of the:expression “performa*nce” under the unamended
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and amended Acts, brings out that ithe Copyright Act draws a

distinction when communication to the

performance and when it is by way | oF

the .owner of copyright in Iuterary and I
right to communicate said works Lo th
performance the owner of copyright m 3
enjoy similar right to comlnunlcate he
public by way of live performance. A‘ n
aforesaid is that the communication ;‘of ¢
public by the owner of the recording ,in
the right of the owner of the underly
works to perform said underlying wor/s 1
held by the learned Single judge ancﬂ
upon the arguments

i

expressions “performance” and pe fo

learned senior counsel appearing for I;i RS.

40.

Judge pertaining to a copyright in a saun

It may be true that the reaso‘hin

out of from' the pre-existing copyrlg TL

;T:( i

but
interpreted by us hereinabove, the sa‘fne

noted by us in at serial nos. (i) and

may not be sound reascning,

Much emphasis was laid by the
IPRS on the

41.

appearing for

|

predicated uocm

when “corrected

judgrnen

public is by way of live
diffusion. Thus, whereas
usical works enjoys the
e public by way of live
sound recording does hot
sound recording to the
acassary corollary to the
3 sound recording to the
no way encroacheé upon
ng literary and musical
n the public, as correctly
therefore, nothing turns

the definition of the '

"

‘mer” advanced by the

=

g of the learned Single—

| recording being carved

in cinematographic film,

j of paragraph 28 above

and as

conclusion is reached.

learned senior counsel

1its of UK courts and

‘commentaries dealing with UK Copytights, Patents and Designs

Act, 1988 to urge that the learned Sf"fng

that neither the commentarles nor tne
§

e judge erred in holding

decisions were relevant

inasmuch as there was a material dlfference in the statutory

provisions of the Statute in India and Umicd Kingdom.
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42. After noting Secticns 5A, 9, 16, 19 and 20 of UK CDP Act,
1088 and Sections 2(ff), 2(xx), 13, 14 'and 51 of the Copyright

Act, 1957, albeit with an erroneous - assumptlon that a new

species of copyright i.e. sound lecordmg was introduced in the
Indian law for the first time in the year @994, in paragraph 46 of
the impu‘gned decision the learned Sinc‘*f‘le Judge has opined that
there is considerable difference |n " the structure of the
enactments m India and United I\Incdom on the subject of

copyright.

43. One has to be careful while importé@éng and applying the ratio

of law declared in a foreign judgmeli,ii:t. The language of the
Statute interpreted in a foreign judqmént needs to be carefully
compared and contrasted with the: ,Ianguage of municipal
Statutes. |

i

44, Section 5A(1) of UK CDP Act def}i‘nes ‘sound recording’ to
mean, (a) a recording of sounds, from {_Eyhich the sounds may be

reproduced, or (b) a recording of the%@vvhole or any part of a

» T . . (]1 .
literary, dramatic or musical worl; from which sounds

“reproducing the work or part may be p;'lé“oduced. Section 2(xx) of

the Copyright Act, 1957 defines ’sour‘;}d recording’ to mean a
recording of sounds from which such "%ounds may be produced

. regardless of the mednun on which suc'1 recordmg is the method

.
i*
ES

by which the sounds are ploduced

45. A first blush reading of the aforesaid two sections would

suggest that there is difference in the d§;'f?f.fini'tion of the expresﬁion |

‘sound recording’ in under UK CDP Act.?':and Copyright Act, 1957.
However a careful reading of the twn “sections shows to the

contrary. Clause (a) of sub-section 1 o;i"; Section 5A reads that a
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sound recording is a recording - of }sounds. Sub-section (1)
continues to read that sound recording means, (b) a recording of

the whole or any part of a literary, dranjatic or musical werk. But

that is recording of sounds only, which is largely embraced in
clause (a). Clause (b) of Section 5A(1) cT UK CDP Act (which does
not exist in the definition of sound recgf?rding in India) makes no
difference to the definition of sound rec‘;‘;ording in UK CDP Act, for
what is préscribed ‘in clause (b) is Iarge“‘i,/ embraced under clause
(a) (which corresponds to the deﬂmtmn of sound recording in
India). Indeed, a debate in the House of Lords at the sitting held
on 30.11.1987 would reveal that Lord {Beaverbrook who piloted
the Copyright Designs and Patents Bi:;'i;l in the House of Lords
conceded to the argument of Lord '“Q"ilbracken when it was |
pomted out that what was intended to lxe conveyed by clause (b)
was already a part of clause (a). The 1()ﬂlowmg debate between
the 2 Law Lords brings out as afonesald

“Lord Kilbracken' Can the Mir't.:ister explain  why
paragraph (b) is necessary ati all? We read in
paragraph (a) that a sound rgcording means a
recording of sounds. The subsectmn continues, ‘or (b)
a recording of the whole or any part of.” But that of
course, is a recording of sounds. Jlurely paragraph (b)
is already embraced by paragraph:(a).

Lord Beaverbrook Perhaps | can take the noble Lord’s
point of view. There is obviously & very great overlap
between the two paragraphs. But:there are things in
paragraph (b) that are not in paragraph (a). Paragraph -
(a) refers to a recording of sounds; paragraph (b)
covers all recordings of works for which way sounds

~may be reproduced, whether rhade by recording
sounds or not. Old fashioned plarao rolls and modern
electronic recordings may bothi be works made
without recording sounds. So they:! ,must be covered by
the definition.” '
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46. We may highlight that whereas ciause (a) of Section 5A(1)
of UK CDP Act, 1988 refers to only a ﬁf{écording of sounds, from
which the sounds may be reproduced*and clause (b) refers to

anything from which a sound may be produced the definition of

sound recorclmg in India embraces buth elements under one

head. Thus, no’tWIthstandlng the dn‘fe:ence in the expression

- used in the 2 Acts, the meaning conveye_ao! is pari materia.

47. So far so good. Let us go further. We have observed in para
9 above that nothing exlsts in lsolatlon Neither the problem nor
the solution. We have undertaken, as p 2r the roadmap set out In
paragraphs 10, 11 and 13 above, not to solve the problem as
reductionists but by analyzing the éﬂynamic patterns which
constitute all the substances i.e. in the -form of a movement that
swells and coincides with the vvhole't.:.of the reality with the
dynamism inherent in it. Copyright Act 1957 recognizes three
classes of works viz. (a) Literary, drainatic, musical or artistic
works; (b) cinematographic film and (c ) sound recording. UK CDP
Act also recognizes the said three flasses of works. Under

* Copyright Act 1957, the owner of copyr ght in sound recording is

authorized to communicate the sound irecording to the public.
(See Section 14(e)(iii) of the Copyright A;.;'_t, 1957). Under UK CDP

Act, 1988 the owner of copyright in Iit_e.gfary and musical works is

ey

/'.

prohibited from presenting said Workstoé the public by means of a

sound recording. (See Section 19 ioiuf UK CDP Act). More

importantly, the owner of copyright' in sound recording is

prohibited from communicating the sound recording to the public.
(See Section 20 of UK CDP Act). The prchibitions contained in the
law in the United Kingdom are a conscigus omission in the Indian

Il
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statutes and this explains the rhythmic difference between the
flow of river Thames and Yamuna. !

48. The matter does not rest here, The aforesaid material
difference in the rights.enjoyed by tha owner of copyﬂght in
sound recording in India and UK helps to resolve the controversy

in the present case. The communlcatmn of a sound recording

~(derivative work) to the public results in exploitation of literary

and musical works (oriqihal works). ad the intention of Indian

leglslature been that the owner of a SC md recording (derivative )

work) should not communicate the souncl recording to the public
without obtaining the prior authorlzatn:)n of the owner of the
copyright in literary and musical works" (orlglnai works) or that 2
permissions had to be obtained, it hould have specifically
manifested such. intention.in the Cop/rlght Act, 1957 as has
been manifested the leglslature in the Lfnted chydom in the CDP
Act, - particularly when CDP Act, 198€&: prohibits the owner of
copyright in sound recording from C(;g);mmumcat'ing the sound
recording to the public stood enacted, a the time when provision
relating to copyright in :50uhd 'recdrding‘giwas amended in India in
the year 1994. ;

49. Faced with such situation, it is difg;’icult to accept the stand

- of IPRS that 2 separate permissions WOU..QEOI be required.’

50. We now proceed to examine the jhdgment of the Supreme
Court in Eastern MPA' case (supra), wh;'{z:h forms the basis of the

decision of the learned Single Judge.

51.. It is indeed true that the controversy involved in Eastern
MPA's case (supra) was whether a proﬁ‘iLlcer of cinematographic

film who commissions a composer of mygsic and lyricist for reward
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or valuable consideration for the purpose of composing music

and writing songs for his film becomes the first owner of such

music and songs and that whether a | "‘

writer of the songs and composer of mgg.sm. Having regard to the
provisions of Sections 17 (b) and (c) o 'the Copyright Act, 1957
the Supreme Court resolved the said cc ntroversy by holding that
a producer of cinematographic film who ‘commissions a composer
of music and lyricist for reward or valuable consideration for the
purpose of composmg music and WHLlng songs for his film
becomes the ﬂrst owner of such musr and songs and that no
‘copyrlght subsists in the writer of the‘aongs and composer of
music. However, while resolving the ci’pntroversy, the Supreme
Court had an occasion to examinef Section 13(4) of the
unamended Copyright Act and mafcle following pertinent

observations in said regard:- 3

“5. The copyright law in our <ount1y being fairly
complicated  because of the m\/ﬂolved language in
which some of its provisions are C(1uched and the case
being cof first impression, Iearn(‘d Counsel for the
parties have tried hard to help us n solving the knotty
points by advancing copious arid able arguments.
Appearing on behalf of the appe‘ilant Mr.Ashok Sen
has urged that the author (compdser) of a literary or
musical work has copyright whicli includes inter alia
the exclusive right (a) to perform} the worlk in public
and (b) to make any unematograph film OF, 2 record in
respect of the work; that copyrm]ht in a literary or
musical work is infringed by anyiperson if without a
licence granted to him by the own’er of the copyright,
he makes a cinematograph film in;respect of the work
‘or performs the work in public, by exhibiting the
cinematograph film; that if a person desires to exhibit
in_public a cinematograph film caéntaining a_musical
work, he has to take the permission not only of the
owner of the copyright in the cmematoqraph film _but
also .the permission of the owner iof the copyright in
the literary or musical work whlcnn is_incorporated in
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" the cinematograph film as according to Section 13(4)

- of the Act, the copyright in a cine: hatoqraph film or a
record does not affect the separate copyright in any
work in respect of which or a substantial part of which,
the film, or as the case may be the record is made;
that the provisions of Section 17(b) of the Act have no
application to a literary or musical work or the
separate copyright therein and d@, not take away the
copyright in a literary or musical work embodied in a
cinematograph film; that the only- modes in which the
author of a literary or musical wo*“k ceases to be the
owner of copyright in the work are (a) by assignment,
(b) by relinquishment and (c) by the composer
composing the work in the course: of his employment
under a contract of service with an employer in which
case, the employer becomes the owner of the
copyright in the musical work; that in the case of an
assignment of copyright in futyre work and the
employment of the author to proc;‘fuce a work under a
contract of service, the question.of priorities will be
decided according to the principle "where equities are
equal, the first in time shall prevail:

6. Mr.Sachin Chaudhary, learned Counsel for
respondents "1, 2 and 3, as well as Mr).C. Bhat,
learned Counsel for respondents 6,:7 and 8, and Mr.J.L.
Nain, learned Counsel for respondent 19, who followed
Mr.Chaudhary have on the other hand submitted that
the dispute in the instant case theat as the Act confers
a separate copyright on a cmematoglaph film as a
film, the producer can exercisé both the rights
conferred on him under Section 14(1)(c)(ii) of the Act
and all that Section 13(4) of the Azt (when applicable)
provides is that the rights created by Section 14(1)(a)
and (b) shall co-exist with those'created by Section
14(1)(c) and (d) of the Act, e. g. uhder Clause (a), the

~ copyright in a literary work such as a novel entitles its
author to make a ¢ lnpmatograph 1slm in respect of the
work, and to exercise the remalnmg rights created by
Section 14(1)(a) of the Act. But ¢cnce he has licensed
someone to make, a cinematograah film, the licensee
shall have the rights plowded in Clauses (c) and (d) of
Section 14(1) of the Act in respect of the film.
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words, a distinct copyright “in the aforesaid
circumstances comes to vést in the cinematograph
film as a whole ‘which in the words of British Copyright
Committee set up in 1951 relates both to copying the
film and to its performance in pubhc Thus if an author
(composer) of a lyric or musicai work authorises a
cinematograph  film producef' to make  a
cinematograph film of his composition by recording it

* on the sound track of a cinematoc¢ taph film, he cannot

complain of the infringement of I[hIS copyright if the
author (owner) of the cinematograph film causes the
lyric or musical work recorded of; the sound track of
the film to be heard in public and -nothing contained in
Section 13(4) of the Act on whicl; Mr. Ashok Sen has
strongly relied can operate td affect the rights
acquired by the author (owner) of the film by virtue of
Section 14(1)(c) of the Act. The composer of a lyric or
a musical work, however, retains the right of
performing it in public-for profit miherw1se than as a
part of the cinematograph film,and he cannot be
restrained from doing so. In othewr words, the author
(composer) of a lyric or musical work who has
authorised a cinematograph film oroducer to make a
cinematograph film of his worl and has thereby
permitted him to appropriate his viork by incorporating
or recording it on the sound track:of a cinematograph
film cannot restrain the author (owner) of the film
from causing the acoustic portioh of the film to be
performed or projected or screencd in public for profit
or from making any record embod: ying the recording in

any part of the sound track assocnted with the film by )

utilising; such sound track or from communicating or
authorising the communication cri the film by radio-
diffusion, as Section 14(1)(c) of the Act expressly
permits the owner of the copyrlght of the

 cinematograph film to do all these things. In such
- cases, the author (owner) of the cinematograph film

cannot be said to wrongfully c‘ppropriate anything
which belongs to the composer of; the lyric or musical
work. Any other construction Would not only render
the express provisions of Clauses (f), (m), (y) of
Section 2, Section 13(1)(b) and Section 14(1)(c) of the
Act otiose but would also defeat ithe intention of the
legislature, which in view of the growing importance of
the cinematograph film as a powerful media of
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Act, 1957.

expression, and the highly complex technical and
scientific process and heavy caplLraI outlay involved in
its production has sought to recogfnse it as a separate
entity and to treat a record embodylng the recording
in any part of the sound track assnaated with the film
by utilising such sound track as: something distinct
from a record as ordinarily undergtood ..... "(Emphasis
Supp//ed) i

52. The aforesaid observations relatin;@] to Section 13(4) of the
unamended Copyright Act, 1957 madeE by the Supreme Couit
may be obiter, but we remmd 0u15e|» —\s that an obiter dicta,
more so when it is with reasons, in a d ‘CISIOH of a court having
higher position in the pyramidic struuure must ordinarily be
followed by a court lower in the pyr;gimdlc structure, unless
there are very good reasons for not dc*;ng so. No good reasons
have been shown to us by the learned wemor counsel appearing
for [PRS which would lead us to not to. 1ollovv the interpretation
given by the Supreme Court to Sect|ow 13(4) of the Copyright

53. We now proceed to examine the 2 decisions relied upon by

the Iearned senior counsel appearing fo IPRS.

54. In the deCISlon reported as IPRS V‘ Muthoot Finance Pvt Ltd
& Ors 2010 (42) PTC 752 (Mad) IPRS jad filed a suit before a
learned Single judge of Madras High (ourt against Muthoot, a

FM channel which had obtained !|cense from PPL for
broadcasting songs of the members o1 'IPRS, inter-alia, praying
therein.that Muthoot be restrained flom broadcasting the songs

of its members fill the time it obtalns',a separate license from

IPRS. While dealing with an “interim” ;application under Order

XXXIX Rules 1 and 2 CPC filed by IFRS it was held by the
learned Smgle Judge that IPRS has be"n “orima facie” able to

\v.
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establish that Mui‘hoot has no right to broadcast the songs of
members of IPR.; through its FM S’CJI’EIOH without obtaining
separate llcernse from. IPRS. In coming ! o the said conclusion, it
was held by the learned Single Judge_,l that the definitions of
‘broadcast’” and. ‘communication to t'ifje public’ contained in

Sections 2(dd) and (ff) of the Copyrig}:{%;t Act respectively show

that broadcasting of songs by a!2 FM station involves

communlca‘uon of music to the pubuc which is heard and

enjoyed by them. The owner of copyrlg{}t in literary and musical

work has an exclusive right to communicate the same to the

public and in view of such exclusive; right of the owner of
copyright in literary and musical WOi’l(,E;MU'thoot'has no right to
communicate the songs of members of IPRS to the public by

way of broadcasting of songs.

55. The aforesaid decision was ca'rrie:—:;jd in appeal by Muthoot
before a Division Bench of Madralf' High Court in OSA
No.64/2009 titled as Muthoot Finance P/t Ltd v IPRS & Ors. After
noting that the license granted to Muth )ot by PPL recorded that

Muthoot has no right tc use literary or; mu5|cal works embodied
in sound recordings licensed to it and the legal position that the
Court has to only examine whether a ppg‘élme facie case has been’
made out by the applicant while deeérzging with an application |
under Order XXXIX Rule 1 and 2 (NPC the Division Bench
dismissed the appeal ﬂled by Mu’choot |

56. Notwithstanding that the aforesmd decision -(s) was
rendered in respect of a ppllcatlon unde;. Order XXXIX Rule 1 and
2 CPC filed by [PRS and in. no way::; finally determined the
controversy involved in the suit filed byfvilPRS, we have examined

the said decision (s) and have founfq:l a fundamental fallacy

FAO(0S)-423, 424 & 425/2011 | B ' Page 41 of 43




therein. While holding that owner of «‘f:fotpyright in literary or
musical works has the exclusive right to communicate the said
works to the public the learned Single J}z;:i,!dge failed to note the
rights‘ conferred upon the owner of ti'é‘;’le copyright in sound
recording by Section 14(e) of the Copyrz&vght Act, particularly his

right of communicating the sound recordv'ifng to the pubilic.

57. With respect to the argument of;inearned senior counsel

S appearing for IPRS predicated upon injﬁernational conventions
suffice would it be to state that it is sejftitled law that unless an
international convention finds itself Iegis‘;liated in municipal law it

would be impermissible to import the grinciple deducted from

an international convention. In any cas%, if the Legislature has

legislated the intention has to lbe gatﬁ‘;iered from the Statute,

and while so doing guidance may be:had from international
conventions, on the presumption that twle Legislature had kept

the intemational conventions in mmd but where the
unambiguous language of a Statute ad:ﬂits of no 2 meanings,

the goldén rule of interpreting the Statuf%:e has to be resorted to.
| It is always open to a Legislature l<eeffping in view the socio-
economic conditions in a country to ;:onfer lesser or larger

rights. This would not mean that tke said country sits in

isolation.

58. For our reasons hereinabove, We find in the cross-
objections filed pertaining to the 'vie\/&';.i taken by the learned
Si-ngleJudge with respect to live performances. We have already
- discussed the same. The appeals aé"d cross-objections are
accordingly dismissed and while so dcng we would place on
record our appreciation of the high quaii'ty arguments advanced

by Shri P.V.Kapur, learned senior counse:el who appeared for IPRS
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and Shri Neeraj Kishan Kaul, who opposed the debate set in
motionl by the appellants; and heedle%s tb state the valuable
aSSIstance provided to them by Jumor members of the Bar
vvhose names we have noted while recordlng representation by
counsel in the memo of parties .)bove It indeed were
pleasurable moments to hear high qual ty arguments which kept

us: captive for a number of days when learned counsel showed

their legal forensic skills.

59. The contentions urged in the app(%:;al being plausible, it not

being a case of filing of appeal just because an appellate
. |

remedy is available, we refrain from imposing any costs.
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