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MOI-iD. IBRAI-IIM ..... Appellant

Through: Mr. Aditya Wadhwa, Adv.
a

versus

STATE OF NCT OF DELI-II ..... Resportder"rt

Through: Ms. Fizani Hussain, APP

't'hrough: Ms. Fizani Flussain, APP

CORAM:
TION'BLE MR. JUST'trCE A.K. PATtrIAK

A.K. PATFtrAK, J.

1. Appellants have been convicted under Section 20 (b) (ii) (c)

of the Narcotic Drr-rgs ancl Psychotropic Substatrcrrs Act, l9t]5 (fbr

SliOrt hereinafter teferrcd to as "the AcL") by the trial colrrt;



(

t^ 1'

sentenced to undergo rigorous irnprisontneut

r,r'ith fine of tl lac each and in del'ault bf

undergo sirnple imprisomnerrt for six mouths.

428 Cr.P.C. has also beetr extetrded to ,tt"rrr.

for teu years each

payment ol' fine to

Benel"it of Section

2. Aggrieved by their conviction as also the sentences as

handed down to thenr by the trial court, appellants have preferred

the above noted appeals, u,hich arise fiotn the same incident, FIR

and judgment; thus, are disposed of together.

3. Prosecution case as set out in the charge-sheet is that PW2

ASI Yeshpal Singh was present in the Police Station Tilak Marg,
t

New Delhi o1' 25'l' July, 2005 at aboLrt 3 PM when a secret

inforrner contacted him ancl informecl tlrat trvo yotlltg boys, n4ro

were Bangladeshi nationals, used to sell 'ganja' ald they r'vould

de-board a train at. Tilal< Bridge Railway Station 
,betrveett 

4 to 5

p.rn. lvith large qr-rantity of 'ganja' and rn,ould go to Golcr-rlpuri. in

an auto rickshau'. Information was recorded in daily diary. PW2

ASi Yeshpal Singh also infbrmed this fact to I'}W6 Station l-Iouse

Ofticer Inspector Satya I'al Singh, rvlto in turn passecl on this

inforr"nation to Assistant Conmissioner of Police Niranjan Singh,

Crl. A. No. 426 of 2010 Page 2 of 15

t



F,

q\

u4ro directecl Ibr conduc,ting ol a raid Lo apprehend the culprits.

Accordingly, PW2 ASI Yeshpal Singh fomred a raicling party

complising of PW3 Constable Rakesh Kumar and PW4 Constable

Satish Kumar. Thereafter, raiding party reached near the staircase

of Tilak Briclge Railu,a)' Station at abcut 3:30 PM. I;ive-six

passersbl' were requested to join the raiding party but thcy showed

their inability to join the proceedings. Raiding party toclk position

, near the staircase.

4. At about 4 PM two bo-vs were seen coming clown fi:om the

staircase.' Mohd. Ibrahirn (rvhose naille rryas disclosed after tiis

apprehension) rvas canyirr$ tlvo brorvn colourecl rexine bags cln his

shourlclcrs and one blue coloured suitcase in his right hand. ldodu

(wtose narnc was also disciosed after ltis apprehcnsion) was

carrying a black coloured rexine bag. Both of them \ rere

irrtercepted. Notice undcr Section 50 o1'the Act was seryed on the

appellants and they \vere askecl, rvhether they rvanted to be

searchecl in.presence oI a Magistrate or Gazetted Offrcer zrt r,vlrich

they stated that they rvere not r,villing to be searclred belbre a

Ma-eistrate or Gazetted Officer. Raiding party searcltecl the bags
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and suitcase, which Ibrahim was carrying ancl green colotrtecl

leaves were recovered. Sirnilarly, frour the bag of Moclu sin'rilar

kinc{ of leaves were recovered. It was found to be 'ganja'. The

total quantity of ganja Lecovered fiom N4ohd. Ibrahirn was 51 kg;

r,r'hereas the total quantity of ganja recovered liom Modr-r r'vas 29

lcg. Sample of 1 kg each r,vas separately taken liom each

bag/suitcase and sealecl in four separate pullanclas with the seal of

YPS. FSL forrns were also piepared at the spot. Seal r,r'as al'fixcd

on FSL, Ibnl as ivell. l'he seal of YPS s'as handed over L''y A.SI

Yeshpal Singh (PW2) to Constable Ral<esh I(urnar (PW3). In the

meanu,hile, htspector Satya Pal Singh (PW6) along rvith his statf

ari'ived. therc. He rvas inlbrmed about the seizure. I-Ic also affixed

tlie seal of SpS on the pullandas and FSL fortns. He tool< pr-rllands,

FSL forms along r,r,ith carbon copy thereof in his possessiou ancl

later deposited the same in the rnalkhana ou the same day'

5. Rurldca'l:x. PW2/A was prepareci by PW2 ASI Yesll paj

Singh u'lreiein above Jacts lvere mentioued ancl the Salne was sent

to police station per lrand PWI Constable Satish Kunrar for
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rcgistration of FiR aud pursttant thereof F'lR No. 301/2005 .urlder

Sections 20161185 of the Act Ex- PW4/A rvas registered.

6. Atter registlation of FIR, investigation was handed over to

SI Sanjay Singh (PW7), rvho reachect the spot. took personal search

of appellants. arrested Lhern and sent the report under Section 57 of

the Act detailing abovc lacts to Additional Commissioner of Police

through the I{eader of Station Flouse Officer. Later, he collected

pullandas from malldrana and deposited the same at l'SL, Rohini.

As per the chemical exarnination report, sample was found

containing'Tetrahydroc,annabinol', which was the main constitueut

; As per the biological exarnination report,of Cannabis plant. As per the biological examit

sarnple lvas fbund to be 'f'rgmale floi,veiing porlions of Inciian

Herup'. that is 'gania'.

7. PW1 Constable Satish l(utnar, PW2 ASI Yeshpeil Singh, ancl

PW3 Constable Rakesh l(umar are tnembers of the raiding party'.

It is the PW2, who had-received secret information and inlornrcd

the same to PW6 Inspector Satl'61 Pal Singh, who was the Station

I-louse Ofhcer o1'Police Station Tilak Marg. I{aiding partv u'as

constituted on the direction of ACP Niranian Singh rryho rryas

Crl. A. No. 426 of 2O!0, Page 5 of L5



ry.

\

infonned about the secret infbrrnation. Mernbers of raiding party

intercepted and seizecl the 'gada' fiom the appellants in rhc

mannel' as described ltereinabove. Saurples were,talcen and scalcd

by PW2 urith his seal YPS. FSL forms \^/ere prepared. PW6

lnspector Satya Pal Singh, who had also reached the spot, affixed

his seal 'SPS' on the puilandas and FSL forms. PW7 Sl Sanjay

Singh is the Investigating Olficer and had conducted the

investigation aIler'the registration of FIR. Only testimonies of

police officials are availatrle as no independent r,vitness is statcd to

have ioined the raicl proceedings. despite efTorts made by the PW2.

PWl to PW3 and PW6 have con'oborated each other with regard to

the reccipt o{ secret itrfortnatiou. fomring of raicling party,

apprehension of the appellants along with the gania, its sealing and

preparation of FSL fbnns. PW6 has categorically deposed tltar

n'hen he reached tlie spot sarnples had already been sealed rvith the

seal ol'YPS, inaumuc:h as, FSL I'orms were also prcparecl. I-le has

cleposecl that sealed packets of samples along with FSL forms were

hancled over to him by PW3. Thereafter, he alsb a'ffixecl the seal of

SPS on the sealed pullandas as also on FSL lbrms. I-Ie has also
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cleposecl about clepositing of the case property in the tnalfthala.

PW7 SI Sanjay Singli has stepped in the investigatiol aller

registration of FIR. He has deposed about arrest of appellants and

his carq,ing the case propelty frorn malkhana to FSL, Rohini along

u,ith FSL forms on 18tl'August,2005. Though in his examination-

in-chief he dicl not clepos.e about the FSL fbrms, but in his cross-

exalxination conducted by the Additional Public Prosecutor he has

clarified that he had also tal<en FSL firmrs along with the case

pl-opeft)/ on 18tl' Augttst, 2005. No witness liom FSL has been

procluced. hou,ever, counsel tor the appellants have contended that

tlre same can be read uncler Section 293 of the Cr'P'C. IVlalkhana

Moharrar {MI-IC(M)} ASI Bijender singh has been examined as

PW5. I{.e has provecl the relevant entries in the stock roonl register

as Ex. PW5/A.

B. PWl to PW3 have also .t"porla aLrout the service rlf notice

ullclef Section 50 o1'the Act on the appellarrts bcfcrrc l"heir searcfi'

PW7 has deposed about fotwarding of teport under Section 57 at

the Act to ACP Niranjan Singh. On the basis of the above

evidence, trial court has concluded that the prosectrtion had
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Succeecled i1 provilg its gase beyond reasclnable doubt agaipst the

appellants that they wete i1 conscious possession of con[raband'

81, placing reliance on State of Punjab vs. Balwant Rai 2005 (1)

JCC (Narcotics) 103 anrl Sanjiv Kumar vs. State of I-I'P' 2005 (1)

Crimes 358 (I-I.P.), trial cottrt has hclcl that l-ruge qualtity of ganla

recoverecl fiom the appellants ruled ot-tt the possibility 01'

implicatiol as it was improbable to say that the police woulcl

irlplicale inlocent persons i1 such a serious case by planting htrge

cluantity o1'ganja on their persoll.

g. I have heard learned couirsel for the appellants' learncd AP['

ibr the State and'perusecl the trial court record carelully' I am of

the opinion that the trial court has ignored the crr-rcial poini of non-

cornpliance of rtrandaiory prgvisions b-v- the prosecuting agelluy

giving rise to the suspicion regarding tampering of the case

property. In this case, documentary evidence is not in linc r'vith the

ocular versions given by the witnesses, with regard t0 hailding over

bf tlie seals of YPS ancl SPS by the concerned officers to scnle

thircl persons rryhich inciicate that the sample seals aftlxccl on the

pr-rlla.das r-emainecl in 16.,i, possessi.' ouly till the timc cetse
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property was sent to FSL. That apart there is no cogent evidence

there to prove that the CFSL forms, werc pfepared at the spot and

sent to FSL. PW2 ASI Yeshpal Singh has deposed that after

affixing the seal of YPS on the sarnple pullandas he had handed '

over the same to PW3 Constable Rakesh l(umar. Though PW3

Constable Rakesh I(umar has coroborated this fact but the same is

not corroborated fiom the documentaty evidence. As per PW3

C.onstable Rakesh l(umar, he had deposited the seal in the

Malkhana. Hor,vever, a perusal of the entries in the stock room

register Ex. PW5/A believes this staternent. There is no entqt in

the stock room register: in this regard. PW6 Inspector Satya Pal

Singh has not even deposed that he had handed over the seal to

Sorre other officials, tleaning therebv. seal remained with hirn.

Since seal remained witli the conc.erned officer to which the sallle

belonged possibility of tarnperiug cannot be ruled out. In Andrea

Siddi vs. State of Goa, Crl. A. No. 42 of 1997 dated 18'r' Dcceurber,

1997 (Bom), it has been held thus, "it was pointed out that it is of

utmost imporlance that there must be very cogent and trustworthy

evidence on the part of the prosecution that the contraband seized
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is the sarrre rvhich is ultiinately analysed by the Junior Scientific

Oificer and found to be contraband within the meaning of the

NDPS Act ancl in order. to ensure the same, the specimen seal

aSSumeS importauce and it has great sanctitv and value. It was

lurther pointed out in the saicl judgrnent that the prosecution has to.

ensure that once the specinen seal which has been used for

aff-rxing on the contraband recovered and seal impression of the

same was taken by the Search Officer. the seal should not be

available with the Search Officer: and there should be positive

evidence on record that the said specimen seal was not rryitirin the

reach of the Sealch Officer after the search and seizure fol'nialities

are completed and the impression of the specimen seal is takeu.

10. As regarcls FSL f6rnrs, tlte same havc not been ptaied otr

record nor provecl. As per tire proseculiou, PW7 S.I Sanjay Singh

had taken lbur pullandas fiorn the rnalkhana along rvith FSL lbrtns

to deilosit the same ivith FSL, Rohini on 18tr'r\ugr-rst" 2005.

I;lor,vever, relevant entries in the Stock Rootn register Ex. PW5/A

clOeS nOt cOrrOborate this iact. As per relevant entry, satnples rn'ere

sent to FSL. Rohini thrcirgh SI Saniay Singh vicle Road Certillcate

Crl. A. tJo. a26 of ?OIO Page 1O ef 15
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No. 34121105 dated .18"' Augnsq 2005. In the Road Celtificate

clatect 18th August, 2005 Ex. PW5/B thele is no mention o1' FSL

forms. Learned Additional Public Prosecutor has vehemently

contencled that in the FSL report a reference has been marcie rvith

regard to the 'ISL fornts' i,vhich indicates that F'SL. lbrms wete

sent along with the case property. I do not find any fblce in tlris

contention. A critical scrutiny of FSL report No. FSL..2005lC-

3259 clnted 17tr' Septenrber. 2005 inakes it clear that the forwarding

letter has been coustruecl 'FSL form'. The exact language in the

report rearcls as under:-

"Your lctter no. 1298/.SFIO dated
18.08.05 regarding lbur parcel (s) in
cotrnectitln rvith case FIR No. 301/05
dated 25.07.05 Uls. 2Q161l85 NDPS' Act PS 'filak Marg duly received in
this officc on 18.08.05.

. DESCRIPTI.Oh" OF'PARCELS &
CONDITNONS OF SEALS

The Palcel(s) four in uumbers marked
'A', 'B', 'C' & 'G' r,vhich were sealed
and tallied r,vith sPecimen seal
impres s ion for-warded alongrvith
forrn,arding letter (FSL FORM)"

11. Language used in the letter makes it clear that it is tl'te

forrn,arding letter which iras been treated by the analyst as 'FSL

crl' A' No' 426 ofloro Page 11 of15



form' and for this reason; the words used are "FSL FORM" and

not "F.SL forms", iuasmuch ils, the word's 'FSL fornt' have been

mentionecl in bracket after the words For-warding Letter. As per the

prosecution, tlo FSL forms were prepared. FIad FSL fortns bcen

sent to FSL ancl the report rel'crs to said FSL fbrms, then the u'ords

"F'SL forms" ought to have been used irrstead of 'FSL form'.

Conspicuous absence of 'FSL fbrms' creates a cloud of suspicion.

about their existence. It creates a serious doubt that the same had

been prepared and sent to F'SI., Rohjni as has been projected.

Resultantly, benefit of doubt goes in favour of appellants.

L2. In Radha I(ishan vs. State 87 (2000) Delhi Law 'finres 106 it

has been held thus. "it is normal procedure that whetr tlre

incrimin:rting afticles are seized and are required to be seut [o the

Central Forensic Scieuce Labr:ratory, those articles afe

irnmediately sealed'and deposited at the Malkhana at the police

station till the1, are taken out and sent to the Laboratory. In the

instant case, this n es not done. Contemporaueously witl'r seizure

ancl sealing of such articles. inrpression of seal used on tlre seal is

put on a forrn, conmonly called, the CFSI, forrn. This is so done

Crl. A. No. 426 of 2010 Page 12 of 15

ft



v
)^

Ir

because at the time of analysis of sealed packets in the laboratory,

the analyst concemed is able to tally the seal impressions otl sealecl

packets with those appearing on the CFSL fonn in order to rule out

anV possibility of tampering of seals on sealed packets after seiz-ure

&11!11,[e1" or in transit till rcceipt in laboratory. The importauce of

the CFSL fbrm tlrus cannot be overemphasized because this

document provides a valuhble safeguard to an accused to ensure .

that no tanrirering has been done during intewening period. The

CFS[, fbrm is a document or for-warding note accompanying a

sample sent by the police to Forensic Scienc.e Laboratory. Such a

form contains the uature of the crinte, list of samples being sent '[or

examination, natul'e of exarnination recluired and specimen of the

seal/seals affixed on the exhibit besides particulars of the

case/police station".

13. In Raclha i<ishon'.ose (supra), after referring to the Delhi

Fligh Court ltules, Part III Chapter 18 B, regarding proper proof ol'

custody of articles, it u,as held tliat the evidence of prepar"ation attd

dispatch of the FSL tbrm was critical for ensuring that the sealed

sample w'as kept intact in the police malkhana and atl adrrerse

Crl. A. No. 426 of 20t0
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infelence would be drawn against the prosecution in the event the

FSL form was not proved to have been prepared and dispatched'

In Moolchand vs. State 49 (1993) Delhi Law Times 649 it has been

held.that FSL form allegedly filled up at the spot, was neither

depositeci in malkhana nor was sent to CFSL along with the

sample. 'I'he court held that recovery was suspicious'

14. In Satincler Singh vs. State (NCT of Delhi) 69 (1gg7) Delhi

Law Titles, 577 this court has held that oral testimony, which is

contrary to thc documentarlr evidence, that is, register malkhana

and the Road Certillcate cannot be preferreil unless evidencc is led

proving reasons for ornission in tlie documents.

15. For the foregoing reasolls, I am of the view that tarnpering of

the sample caunot be ruled out irr this case firstly in rrot handing

o.,,ef the said by the sealing officer to a tirird person; secondly. for

lack of complianc.e of the maudatory provision that is preparation

of FSL forms and forwarding the same to FSL along with sealed

pullandas containing sarnples. In.rny view, prosecution has thiled

to prove the guilt of the appellants beyond shadow of reasonable

doubt for the reasons detailed hereinabove. Accordingly, both the
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appeals are allowed. Appellants are acquitted by extending benefit

of'doubt. Appellants be released foithwith unless required in any

other case.

16. .Cop1, of this order be scnt to the Jail Superintendent for

serving it on the appellzrnts as also for compliance.

NOVEMBETT 27,2AL2
rb

Crl. A. No. 426 oi 20IO Page 15 of 15

v

PA.TFTAK, J.


