
*  HIGH COURT OF DELHI: NEW DELHI

%  Judgment pronounced on: 07.03.2012

+  I.A Nos.7178/2009 & 13107/2011 in CS (OS) No.243/2009

RAJ KUMAR! GARG Plaintiff

Through Mr. G.S. Raghav Adv with
Mi\ Pankaj Kmnar Adv

Versus

S.M. EZAZ & ORS. Defendants

Thi-ough Mr. K.R. Chawla, Adv with
Mr. Sunil Venna & Mr. Ai-vind

Yarma, Advs.

CORAM:

HON'BLE MR. JUSTICE MANMOHAN SINGH

MANMOHAN SINGH. J.

1. By this order 1 propose to decide two abovementioned

applications. The brief suimnary of the facts is that the plaintiff herein

has filed the present suit for possession and perpetual injimction for the

commercial property bearing No.23, Ground Floor, Defence Colony

Market, New DeUii-l 10024, admeasuring about 92.78 sq yai'ds

(hereinafter refened to as suit property). The plaintiff claims to be the

exclusive owner of the suit property having perpetual leasehold rights

granted to her by Land & Development Office, Ministry of

Rehabihtation, Goveriunent of India, Ninnan Bhawan, vide perpetual

lease deed dated 19.12.1974, which now consisting of basement,

gioimd floor, fir'st/floor and second floor.
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2. The plaintiff states that she had received the suit propeity

thiough funds received under a duly signed voluntary "Family

Settlement" dated 11.07.1974 executed between Late Sh. Lala Ram,

Shyam Behari, Bhagwan Dass, BaUaishan and Smt. Kalawati w/o Sri

Badi'i Prasad. An amount of Rs. 32,880/- was given to the plaintiff to

purchase the suit property with a specific condition that the plaintiff

win have no right to sell the property so purchased fi'om the money

provided by them. Accordingly, a hfetime limited right to use/enjoy

and the income generated there from The plaintiff pm-chased the suit

property for a consideration of Rs. 30,000/-.

3. Further, the plaintiff states that she was in actual possession

of the suit property rmtil one Mr. Dinesh Gupta, s/o Late R.K.- Gupta

and his mother Smt Niimala Gupta, fraudulently obtained plaintiffs

signatur-e and thmnb impression on some documents such as Agreement

to Sell etc. which were written in English. According to the plaintiff,

she does, not know how to read and write in Enghsh, therefore, she

could not read the documents in English and lurder misrepresentation

of facts and law she signed those documents. They gave her a sum of

Rs.25 lac and took physical possession of the suit property by

execution of an Agreement to Sell dated 07.07.1998 between them.

But, as the family of the plaintiff was against the sale of the suit

property to the said Dinesh Gupta and his mother, therefore, the

plaintiff immediately informed them in July, 1998 only that she did not

want to sell the suit property and that all the documents including

agr'eernent to sell dated 07.07.1998 be treated as cancelled. She also

offered to retum their Rs.25 lac.
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4. According to the plaintifi^ a fraud was committed by said

Dinesh Gupta and his mother Nirmala Gupta, the defendant No.3 and 4

herein who sold the suit property to defendants No. 1 and 2 by way of

Agreement to Sell dated 01.05.2004 for a sum of Rs.35 lac without

obtaining proper permission from the plaintiff or the Government of

India. The entfre sum was misappropriated by them. She also filed an

FIR being No.685/04 on 17.12.2004, with the Defence Colony Pohce

Station against defendants No. 3 and 4 in this regard.

5. In the written statement, the defendant Nos.l & 2 have

raised the defence that the suit itself is not maintainable as it has been

filed with the intention to harass the defendants. The following

defences have been raised by the defendant Nos. 1 and 2 in the written

statement:

a) It is stated in the written statement that the suit is not only

malafide and false but, it is also not maintainable under the provisions

of law. The defendants No.l & 2 are the bonafrde pmchasers of the

suit property.

b) It is frirther submitted that the suit is highly malafide and a

gioss abuse and misuse of the judicial process. After selhng the

property to the defendants No. 3 & 4 in 1998, the plaintiff ceased to

have any right, title or iuterest m the suit property. The present suit has

been filed with dishonest and malafide intentions to harass and

pressurize the defendants No.l & 2 to extract some money illegally

fiom them.

c) It is fiirther alleged that the suit as fî amed is not

maintainable because the suit, is only for possession and mjunction. It
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is submitted that the suit without seeking the rehef of declaration of

cancellation of sale document is not maintainable because the plaintifiF

ceased to have any right, title or interest in the suit property w.e.f.

07.07.1998 when she executed various sale documents in favour' of

defendant Nos. 3 & 4 and took the entire sale consideration and gave

the possession. Those sale documents have admittedly not been

cancelled.

d) The defendant Nos. 1 and 2 state that the present suit is a

malafide tactic to grab the property of the answering defendants, which

the plaintiff legally could not do under the provisions of law. If, the

plaintiff had any grievance regarding the sale made by her in 1998, she

could have filed a suit for cancellation of the sale docmnent. But, as

the plaintiff did not file any suit for cancellation of the sale documents

within the limitation period of three years (till today about 11 years)

therefore, she cannot ask for the rehef of cancellation of sale docmnent

because, it has become time barred since about 8 years. However, the

plaintiff knowing fully well that she cannot seek the rehef of

cancellation of sale docmnent has filed the present suit for possession

against the answering defendants which is not maintainable.

e) It is further stated that the suit is other^wise barred imder

Section 53-A of the Transfer of Property Act, 1882 (hereinafter

referred to as 'the Property Act'). Documents were

executed/registered, entire sale consideration was received by the

plaintiff and the possession was given to the defendants and therefore,

the suit is ban'ed rmder Section 53-A of the Property Act and the same

has been filed in collusion with defendant Nos.3 and 4 which is

evident from the fact that the defendant Nos. 3 and 4 have been made
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profomia defendants (as per amended memo of parties dated

19.02.2009 filed by the plaintijfi).

f) The suit is not maintainable against the defendant Nos. 1

and 2 who are the bonafide purchasers of the suit property jfrom Sh.

Dinesh Gupta and Smt. Nmnala Gupta vide Agieement to Sell, GPA

etc. for a total sale consideration of Rs.35,00,000/-. The entire sale

consideration was paid, the vacant physical possession was taken on

01.05.2004 when the agreement was executed after payment of entue

sale consideration. Thereafter, the answering defendants got the

propeity mutated in their names vide mutation letter dated 17.02.2005.

The defendants No. T and 2 have also been parang the house tax since

then.

g) The suit is also under valued and under stamped and

therefore, it is hable to be dismissed. Further, the suit is for possession

and injunction and for the rehef of possession, hence the suit is to be

valued according to market value. The maiket value of the suit

property is more than Rs. 1 crore (It is relevant to pomt out that the

plaintiff in her written statement dated 16.02.2005 filed in another suit

titled as Sh. Dinesh Gupta & Ors. Vs. Smt. Raj Kumaii Garg has stated

that the maiket value of the suit shop was more than a crore of mpees

even in 1998). But, the plaintiff has valued the present suit at Rs.35

lac.

h) The suit is also barred under Section 41 of the Property Act.

6. Dining the pendency of the suit, both plamtiff and

defendants No.l & 2 have filed the two apphcations, the details of

which ai'e given as under:
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(a) LA. No.7178/2009 under Order XII, Rule 6 CPC by the plaintiff
for judgment on admissions.

(b) LA. No. 13107/2011 .under Order VII, R.ll CPC by the
defendants No. 1 and 2 seeking relief of rejection of plaint.

7. Both the parties have made their submissions. No one

appeared on behalf of defendants No.3 & 4. As per record written

statement on theh behalf is also not available.

I.A. No. 7178/2009 (u/o Xn, R.6 r/w Sec.151 CPCl

8. In this apphcation, it is alleged by the plaintiff that she is the

legal owner of the suit property which was allegedly conveyed to

Dinesh Gupta and Ninnala Gupta (defendant No.3 & 4 respectively),

vide Agreement to Sell dated 07.07.1998. The said Agreement to Sell

dated 07.07.1998 is void ab intitio, as the plaintiff had never authorized

them to negotiate/sell or h-ansfer the suit propeity, as the said propeify

is still leasehold and defendant Nos. 3 & 4 did not get any proper

pennission from the Land & Development Office. Hence, tlie whole

transaction entered nito by the defendants should stand cancelled.

9. Fuiiher, the agreement executed between the plaintiff and

defendants No.3 and 4 is an unregistered document. As no registered

sale deed is executed in favour of defendants No.3 and 4, thus, it is not

a vahd document in the eyes of law. Any frufher Agi-eement to Sell

made by the said defendants No.3 an 4 in favour of defendants No.l

and 2 is illegal and without the consent of the plaintiff. Therefore, the

sale cannot be considered as valid sale. Admittedly, as there was no

conti'act of any kind between the plaintiff and defendants No. 1 and 2,

in view of settled law, the present apphcation is hable to be allowed,

consequently decree for possession must follow in the matter.
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10. As regards the other contention of the plaintijff that she

could not have sold the suit property to defendants No.3 & 4 as per the

specific condition of family settlement dated 11.07.1974, the learned

counsel appearing on behalf of defendants No. 1 & 2 argued that the

plea of said document has akeady been rejected by this Court in order-

dated 08.12.2009 passed by this Court in the htigation between

defendants No.3 & 4 who filed a suit for specific performance against

the plaintiff after execution of the Agreement to Sell dated 07.07.1998.

The obser-yations made in para-3 of the said order read as under:-

"3. The plea taken by defendant to amend the
written statement on the ground that she recently
discovered a document of family settlement, in my view is
untenable. The law requires that the defendant while filing
written statement is not only supposed to disclose all facts
within his/her knowledge but is also supposed to conceal
not fact fiom the Comt and has to come out with clean

hands. She was supposed to file all docmnents in her
power and possession and also to file a fist of these
docmnents which were not m her power and possession
but were relied upon by her. The alleged family
settlement, according to defendant was entered into 1974.
There is no reason as to why the defendant could not have
mentioned the family settlement in the written statement
and could not have brought these facts to the notice of the
Comt. Moreover, even with the present application only a
copy of alleged family settlement has been filed and the
original family settlement allegedly entered into has not
been brought on record. One has to ponder why law
requhes that a pai-ty is not only supposed to file
docmnents in its power and possession but also supposed
to file a hst of those docmnents which are not in its power
and possession but are available with someone else. This
provision is made so as to mle out a possibihty of
manufactm-ing documents, which has become one of the
biggest menaces today and strikes at the veiy root of
justice. Some litigants with the help of professionals get
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the docmnent manufactured and try to sneak them into a
case at a subsequent stage of litigation, when they find
that the litigation was not going the way they liked. It is
for this reason that statute provided that all documents
must be filed along with written statement. There is no
reason to beheve the averaient of defendant that she

suddenly discovered a family settlement lying in the
papers while she was searching the Janampatii of her son.
If she could remember about the Janampatri of her son,
there is no reason that she could not have remembered

about the family settlement. I feel that the plea taken by
defendant of discovering the alleged family settlement is
false and frivolous plea. The present apphcation has been
made by the defendant after commencement of tr ial, just
to delay the proceedings and to introduce new facts."

11. After some arguments on this aspect, the learned counsel

appearing on behalf of the plaintiff has given up the said plea of family

settlement as mentioned in the plaint.

12. As far as proposition of law of the provision of Order XII

Rule 6 CPC is concemed, there is no dispute between the parties.

Similar- aspect has also been discussed and decided by the Apex Court

in the case of Uttam Sinsh Dussal & Co. Ltd. v. United Bank of

India: (2000) 7 SCC120, wherein it has been held that wherever there

CL-
1  is a clear admission of facts in the face of it which is unpossible for the

party making such admission to succeed, the principle wftl apply.

13. After having gone through the facts stated in the plaint, the

statements made in the written statement as well as the documents

placed on record, I do not find any admission made by the defendants

No.l and 2 in their written statement and other pleadings and

documents as alleged by the plaintiff. Therefore, the question of

exercising my discretion in favour of plaintiff under Order XII, Rule 6
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CPC does not arise. The present application filed by the plaintiff is

wholly false and fiivolous and the same is hereby dismissed with cost

of Rs. 10,000/- (Rupees Ten Thousand only).

I.A. No.13107/2011 (u/O VII, R.11 CPC filed bv defendants No.l

and 2)

14. Now, coming to the second apphcation filed by the

defendants No.l & 2 for rejection of plaint as the suit is not

maintainable on the following grounds:-

(a) The defendants submits that suit is baiTcd under section 53 A
of the Transfer of Propeity Act. The docmnents were
executed/registered and the entire consideration was paid and
thereafter only the said property Was transferred to defendants
Nos. 3 & 4. Vacant possession was given to the defendant 1 & 2
who are the bonafide purchasers.

(b) The snit is also barred under Specific Rehef Act. The
defendants submits that the plaintiff did not seek any other suit
for cancellation of the alleged Sale Deed hence now the plaintiff
cannot seek cancellatidn of the entire tr'ansaction.

(c) The plaintijff ceased the rights in the said property on and
fi-orn 07.07.1998. The present suit is also barred by section 41 of
the Transfer of the Property Act. But in the present case,
the plaintiff admittedly sold the said property to defendant
Nos.3 & 4.

(d) The plaintiff has not filed any suit for canceftation of sale
document executed by her in 1998. It is subinitted that t|ie
limitation period for cancellation of docmnent is three years
which has expired 8 years ago. The plaintiff has, therefore^ no
locus-standi to challenge the sale now after 11 years of sellmg of
the property in question.

(e) The suit filed by the plaintiff is also not maintainable
because the same is merely filed for possession and injunction. It
is contended by the defendants that the plaintifif ih the present
case has ceased to have any right, title or interest in the siiit
property with effect from 07.07.1998 when she executed various
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sale documents in favour of defendants No.3 & 4. She also took
the entire sale consideration and dehvered the possession.
Hence, the plaintiff has no locus-standi to challenged the sale
made by defendants No.3 & 4 in favour of defendants No. 1 & 2.

15. In the reply filed by the plaintiff it is stated that plea taken

under section 53 A of the Propeity Act is misconceived and meritless as

the suit is filed to seek possession of the suit property. Defendant Nos.

1 & 2 are in possession of the same through an alleged Agreement to

SeU dated 01.05.2004 executed by defendants 3 & 4 who did not have

any claim to the property whatsoever. The objection of Section 41 of

the Property Act is without any merit as it was necessary for

defendants No.l and 2 to examine before entering into the agreement

dated 01.05.2004 that whether defendant Nos. 3 &4 had any right, title

& interest over the suit property.

16. Now, 1 shall deal with the objections raised by the

defendants No. 1 and 2 as well as the plaint in question while deciding

the application filed under Order Vll, Rule 11 CPC.

17. As far- as the ground taken by the defendants about

hrnitation is concemed, the Lunitation Act, 1963 (for short, 'the Act')

prescribes time limit for aU conceivable suits, appeals etc. Section 2(j)

of that Act defines the expression "period of hrnitation" to mean the

period of hrnitation prescribed in the Schedule for suit, appeal or

apphcation. Section 3 of the Act, lays down that every suit instituted,

appeal preferred or apphcation made after the prescribed period shah,

subject to the provisions of Sections 4 to 24, be dismissed even though

limitation may not have been set up as a defence. If, a suit is not

covered by any specific article, then, it would faU within the residuary
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aiticle. In other words, the residuary article is applicable to every kind

of suit not otherwise provided for in the Schedule.

18. Aiticle 58 of the Act has bearing in the present case. The

period of limitation of the suit relating to declaration is three years

when the right to sue accmes. In the present case, admittedly, the

plaintiff had sold the propeity to defendants No.3 & 4 on 07.07.1998

vide agreement to sell and other documents. The execution of said

documents is not denied by the plaintiff. She has also not denied

having received the entire consideration mentioned in the documents.

She has also admitted that the possession was handed over to

defendants No.3 & 4. She also had knowledge that the defendants

No.3 and 4 had sold the suit property to defendants No.l & 2 in the

year- 2004. The present suit is filed by her m the year 2009, i.e. after 11

yeai's from the date of Agreement to Sell between the plaintiff and the

defendants No.3 and 4 and five years after the sale of suit property m

favoui- of defendants No.l & 2 by the defendants No.3 and 4. The

factum of Agreement to Sell between defendants No.3 & 4 and

defendants No. 1 & 2 was known to the plaintiff.

19. The learned counsel appearing on behalf of the plaintiff has

argued that Article 58 of the Act is not applicable, as the present suit is

for possession and not for declaration. Therefore, the lunitation for

filing such a suit is twelve years. Hence, the suit is maintainable.

Now, the point before this Corut is that in view of facts of this case,

whether the suit merely for possession is maintainable without seeking

the declaration for cancellation of docmnents executed by the parties.
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20. In the case of Ms. Jvotika Kumar vs. Mr. Anil Snni anH

Ors,, being FAO(OS) No. 178/2008, decided on 09.01.2009 by this

Court, the sunilar issue has been discussed in paras-20, 22 & 23 which

read as under

"20. The respondent No.l and 2 in their suit have
only sought the prayer for possession from respondent No.3
and 4 with whom they have no privity of contract. The said
respondent No. 1 and 2 have not prayed for possession from
respondent No. 7 (Defendant No.4 in the suit) who has not
filed his written statement. In the absence of suit for

declaiation of title of suit property in their favoui", the suit
'  filed by the respondent Nos. 1 and 2 was not maintainable

and is barred by law in view of the reasons given above.
There was no vahd cause of action against the appellant as
on the date of filing of the suit, the prayer of the suit for
declaiation has aheady become tune-barred under Article
58 of the Limitation Act. It is clear that respondent No.l
and 2 have no cause of action for fifing the suit and the suit
is baired by law under the provisions of Order 7 Rule 11
CPC. A mere reading of the plaint itself shows that the suit
filed by respondent No. 1 and 2 is not maintainable.

22. The findings of the leamed single Judge are not
sustainable due to the reason that the suit filed by
respondent No.l and 2 for possession was itself not
maintainable on the date of fifing of the suit as the
possession of the property was already decided by tlie
Division Bench of this Court in Crl. Writ Petition No.

779/94 when the possession was restored and the order of
the Division Bench was confirmed by the Hon'ble Apex
Court \ide order dated 9th August 1999 while dismissing the
special leave petition except the question of title for
detemunation between the parties. The respondent No. 1 and
2 had not filed the suit for declaration of title of the disputed

propeity- Suit for possession was filed after the expiry of 5
years from the date of order passed by the Apex Couit. It
appears that the respondent No. 1 and 2 did not file the suit
for declaration as they felt that it is already barred by time.
The limitation for fifing of the suit under Article 58 of the
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Limitation Act for suit for declaration is 3 years. We feel at
this stage, even an apphcation for amendment of the plaint
is also not maintainable. The apphcation filed by the
appellant under Order 7 Rule 11 of Code of Civil Procedur e
is, therefore, allowed.

23. In view of the facts and circumstances of the matter, we
hold that the suit filed by respondent No.l and 2 is not
maintamable bemg time barred and without any cause of
action. The appeal is allowed and the impugned order is set
aside. The suit filed by the respondent No.l and 2 is
dismissed with costs. All interun orders granted in the suit
stands vacated."

21. It is also pertinent to mention here that the planitifiFhas filed

the suit merely for possession which itself is not maintamable without

seeking the cancellation of the sale documents. The plaintiff did not

file any such suit for cancellation of the said sale documents within the

lunitation period of three year s and even tfil date when about 13 year s

have passed, therefore, she now carmot ask for rehef of cancellation of

the sale docmnents, beeause it has beeome time barred after more than

10 years. It is also to be noted that the plaintiff had knowledge about

the said transaction and if; the plaintiff had any grievance regar-ding the

sale made by her in the year 1998, she could have filed the suit for

cancellation of the docmnents unrnediately.

22. In the case of T. Arivandandam vs. T.V. Satvapal and

another, reported in (1977) 4 SCG 467, it has been held as under:-

"5. We have not the shghtest hesitation in
condemning the petitioner for the gross abuse of the process
of the court repeatedly and imrepentantly resorted to. From
the statement of the facts formd in the judgment of the High
Comt, it is perfectly plain that the suit now, pending before
the First Mrmsifs Court, Bangalore, is a flagrant misuse of
the mercies of the law in receiving plaints. The learned
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Munsif must remember that if on a meaningful - not fonnal
-reading of the plaint it is manifestly vexatious, and
meritless, in the sense of not disclosing a clear right to sue,
be should exercise his power under Order Vll Rule 11
C.P.C. taking care to see that the ground mentioned therein
is fulfilled."

23. In the present case, it appears very clearly that tlie plaintiff

without seeking declaration of cancellation of documents has filed the

suit for possession in order to get rid of avoiding objection about

period of limitation which is three year s. She purposely and knowingly

filed the suit for possession, where hmitation is twelve years. It has

been done by the plaintiff in order to create the illusion of a cause of

action and try to cover the period of hmitation by rnearrs of clever

drafting which is not permissible in view of the settled law.

24. The next groimd for rejection of plaint mentioned m the

apphcation is that the suit is barred under Section 53-A of the Property

Act. On the other hand, the plaintiff has submitted that the said

provision is not apphcable in the facts and chcumstances of the present

case. It is alleged by the plaintiff that since defendants No. 1 & 2 ar-e in

possession of the suit property through the alleged Agreement to Sell

dated 01.05.2004 executed by defendants No.3 & 4 who did not have

any claun of the property whatsoever, therefore, the said provision

cannot be invoked by the tr^ansferee, as the plaintiff and defendants

No.l & 2 have no contract between them. The learned counsel for the

plaintiff has also referTed few decisions in support of his contentions.

25. In order to deal with the rival submissions of the pailies.

Section 53-A of the Propert}^ Act is reproduced here as under:-
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"53-A. Part Performance.- Where any person contracts to
transfer for consideration any immovable property by
writing signed by him or on his behalf from which the terms
necessary to constitute the transfer can be ascertained with
reasonable certainty,

and the transferee has, in part perfoimance of the
contract, taken possession of the property or any pait
thereof or the transferee, being aheady in possession,
continues in possession in part perfoimance of the contract
and has done some act in furtherance of the contract,

and the transferee has performed or is willing to
perform his part of the contract,

then, notwithstanding that where there is an
instrument of transfer, that the transfer has not been
completed in the manner prescribed therefor by the law for
the time being in force, the tr ansferor or any person clairning
under him shall be debarred from enforcing against the
transferee and persons claiming under him any right in
respect of the property of which the transferee has taken or
continued in possession, other than a right ejqpressly
provided by the terms of the contract:

Provided that nothing in this section shall affect the
rights of a transferee for consideration who has no notice of
the contract or of the part perfonnance thereof."

26. In the present case, it is the admitted position that there was

an Agreement to Sell to transfer the immovable property against the

consideration, between the plaintiff and defendants No.3 & 4. The said

agreement was in writing and was signed by the plaintiff as well as

defendants No.3 & 4. The said agreement was also clearly worded

about the transfer of immovable property against the entire

consideration which has been received by the plaintiff. The defendants

No.3 & 4 who were the tiansferees, in furtherance of the contiact have

transfened the property to defendants No.l & 2. In teims of the
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Agi-eement to Sell between the plaintiff and defendants No.3 &

4/ti ansferees who have performed their part of the contract as per the

clause 18 of the Agreement to Sell dated 07.07.1998 which reads as

under

"18. That the Second Party shall be vested with
unfettered and intermpted rights and powers to further sell
or otherwise transfer the said portion in any manner in

whole or in parts, to anybody and the First Party shall have
no claim or obiection for the same "

27. The few relevant Clauses-2, 8 & 11 are also reproduced

here as below:-

"2. That the physical possession of the said portion,
as mentioned hereinbefore, is with M/s Domino's Pizza
India Ltd. who has been instructed by the First Paity to
attom the Second Party and the Second Party have stepped
into the shoes of the First Party and shall recover and realize
Licence Fee fiomthe hcensee fiom L' July, 1998.

8. That the Second Party is entitled to get then-
name mutated in the records of Land & Development
Office, M.C.D., D.V.B., or any other authority on the basis
of this agi-eement or its certified copy.

11. That the First Party has dehvered the symbohc
possession and proprietary rights of the said portion of the
property and has executed all the relevant docmnents such
as, G.P.A., WiU, Agreements, S.P.A;, Affidavits,
Undertakings, an Indemnity Bond, Attomment Letter etc. in
favour of the Second Party and/or their nominees. The First
Party will not revoke the attomies or any other document
executed by her for the pmpose of completing the transfer in
favour of the Second Party."

28. In view of Clause-18 of the agreement, defendants No.3 &

4 were given the rights and powers to further seU or transfer the suit

property to anybody and the plaintiff would have no claim or objection

for the same. Later on, defendants No.3 & 4 by Agr-eement to Sell
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dated 01.05.2004 have entered into the Agi'eement to Sell the propeity

with defendants No.l & 2. Defendants No.l & 2 have also got

mutated the property from the concemed authorities.

29. Mr. Raghav, leamed counsel for the plaintiff, has referred to

the case of Rambhau Namdeo Gaire vs. Naravan Baouii Dhotra

(Dead) through LRs.. reported in (2004) 8 SCC 614, however, the

said judgment has no application in the facts and circumstances of the

present case as in the said ease, the original agi'eement of sale between

Naiayan Bapuji Dhofra and Pishon-dal was not placed on the record

and the certified copy produced as Exhibit 16/1-D had not been proved,

as indicated in para-4 of the judgment. In para-8 of the said judgment,

the Supreme Court has referred the essential conditions which are

required to be fulfilled if a transferee wants to defend or protect his

possession under Section 53-A of the Act that have been culled out by

this Couit in Shrimant Shamrao Survavanshi and Anr. Vs. Pralhad

Bhairoba Suryavanshi (dead) by LRs & Ors., reported in (2002) 3

SCC 676, the same reads as under ;

"(1) there must be a contract to transfer for consideration of
any unmovable property;

(2) the contract must be in writing, signed by the fiansferor,
or by someone on his behalf;

(3) the writing must be in such words from which the tenns
necessary to construe the transfer can be ascertained;

(4) the transferee must in part-perfonnance of the contract
take possession of the property, or of any part thereof;

(5) the transferee must have done some act in furtherance of
the contract; and

(6) the transferee must have perfonned or be willing to
perform his part of the contract."
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30. In the present case, the plaintiff who was the sole and

absolute owner of the suit property sold the entire ground floor, i.e.

Shop No.23, Defence Colony Market, New Delhi to Sh. Dinesh Gupta

and Smt. Nianala Gupta on 07.07.1998 vide Agreement to Sell, GPA,

Will, Affidavit, etc. at a sale consideration of Rs.25 lac. The plaintiff

received the entire sale consideration of Rs.25 lac and also handed over

the possession to the purchasers. Later on, Sh. Dinesh Gupta and Smt.

Nirmala Gupta sold the suit property to the defendants No. 1 & 2 on

01.05.2004 at a sale consideration of Rs.35 lac. The sellers Sh. Dinesh

Gupta and Smt. Numala Gupta executed various documents, such as

Agreement to Sell, GPA and other relevant documents in favour of the

said defendants. The entire sale consideration of Rs.35 lac was also

received by the sellers. The sellers handed over the physical and

vacant possession to them on 01.05.2004.

31. The next case referred to by Mr. Raghav is Surai Lamp

and Tndustries Private Limited vs. State of Harvana aiid another.

reported in (2012) 1 Supreme Court Cases 656. He argued that in

view of this latest judgment delivered by the Supreme Court, despite

execution of documents about the sale of the propeity to the defendants

No.3 and 4 in the year 1998 and even having received entire

consideration, the said transfer is not legal and valid. Both such

ti'ansactions may have to be declared illegal as per the decision. The

said ar gument of Mr Raghav on this aspect of is without any merit in

view of facts refen ed in earlier para. The said decision of the Supreme

Court does not help in view of the findings arrived in paras 17 & 18 of

the judgment. The said paras are reproduced here as below
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that TP A 1 making declarationthat GPA sales and SA/GPA/WILL transfers are not legally
vahd modes of transfer is likely to create hai'dship to a large
nmnbei of persons who have entered into such transactions
and they should be given sufficient time to regularize the
tiMsactions by obtaining deeds of conveyance. It is also
submitted that this decision should be made apphcable
prospectively to avoid hardship.
18. We have merely drawn attention to and reiterated the
well-settled legal position that SA/GPA/WILL transactions
ai-e not 'transfers' or 'sales' and that such transactions
cannot be treated as completed transfers or conveyances.
They can continue to be treated as existing agi^eement of
sale. Nothing prevents affected parties from getting
registered Deeds of Conveyance to complete then title. The
said 'SA/GPAAVILL transactions' may also be used to
obtain specific perfonnance or to defend possession under
section 53 A of TP Act. If they are entered before this day,
they may be rehed upon to apply for regulaiization of
allotments/leases by Development Authorities. We make it
deal- that if the documents relating to 'SA/GPAAVILL
transactions' has been accepted acted upon by DDA or
other developmental authorities or by the Municipal or
revenue authorities to effect mutation, they need not be
distui'bed, merely on account of this decision."

32. The leamed counsel for the defendants in support of his

submissions has refeired to the following judgments:

a) In the case of Asha M. Jain vs. Canara Bank & Ors.

reported in 94 (2001) DLT 841 (DB), sunilar situation had arisen and

the Division Bench of this Court clearly held that the transferor in

suTulai- situation is debaiied fiom claiming back the property. Relevant

para 16 of the judgment reads as under:

"16. We have considered this aspect taking into
consideration these judgments and we are in agreement with
the view that the concept of power of attorney sales have
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been recognised as a mode of transaction. These
transactions are different from mere agreement to sell since
such transactions are accoiupanied with other documents
including General Power of Attomey, Special Power of
Attomey and Will and affidavits and full consideration is
paid. This is what also has happened in the present case.
There are two General Power of Attomeys, special power
of attomey and the Will apart from the agreement to sell.
One of the General Power of Attomey is registered. Further
the will is also registered. Thus there are two
contemporaneous documents which aie registered and they
lend authenticity to the date of execution of documents. The
power of attomeys' are for consideration within the
meaning of Section 202 of the Contract Act, 1872. Thus
there is no doubt that mterest has been created in the

propeity in favor of the appellant. Possession is also been
handed over. Thus the provisions of Section 53A of the
Transfer of Property Act would also come into play. The
bank is deban'ed from enforcing any right qua the property
other than the right confeixed by the agreement to seU. The
agreement to sell has nowhere reserved any right on the
transferor either for resuming the property or payment of
any additional money. The transferor is debaried from
clauning back the property from the appellant. The net result
of all this is that the rights have been created in favour of the
appellant which cannot be defeated by the attachment
order."

b) In Shikha Properties (P) Limited v. S. Bhagwant Singh

and Ors., reported in 74 (1998) DLT113, it was held that cases where

agieement to sell is executed with irrevocable power of attomey and

full consideration having been paid, would be covered by Section 202

of the Contract Act, 1872 since, the pm^chasers deal with such

properties practically as owners for fairly long and have "interest" in it.

Thus in such a case agent has an mterest in properly which is the

subject matter of the agency and which cannot be terminated to the

CS (OS) No. 243/2009 Page 20 of24



Hi.

r

(

'i
\

prejudice of such interest in tenns of Section 202 of the Contract Act,

1872.

33. In the present case, at the time of sale of the property by

the plaintiff in favour" of defendants No.3 and 4, she executed the

following documents:

a. Agi"eement to Sell dated 07.07.1998.

b. General Power of Attomey dated 07.07.1998.

c. Will dated 07.07.1998.

d. Possession Letter dated 07.07.1998.

e. Receipt of Rs.24.5 lac dated 07.07.1998.

f Affidavit dated 07.07.1998.

g. Receipt of Rs.50,000/- dated 07.07.1998.

34. In view of the abovementioned facts and circumstances, it is

clear that the present suit is barred under Section 53-A of the Property

Act.

35. The next ground taken in the apphcation filed by defendants

No. 1 & 2 is that the suit is also barred and is not maintainable under

Section 41 of the Property Act. The said Section reads as under:-

"41. Transfer by ostensible owner.- Where, with the
consent, express or unphed, of the persons interested in
immoveable property, a person is the ostensible owner of
such property and transfers the same for consideration, the
ti"ansfer shall not be voidable on the ground that the
ti'ansferor was not authorized to make it:

Pro"vdded that the transferee, after takhig
reasonable cai"e to ascertain that the ti"ansferor had power to
make the transfer, has acted in good faith."
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36. From the reading of the above said Section, it appears that

to attr act the benefit of Section 41 of the Property Act, the claimant has

to make out a case in order to take benefit of protection under this

provision. The principles under this provision have been laid down by

the Supreme Court in the following cases:

(a) Hardev Singh vs. Gurmail Singh fPeadl bv LRs..
reported in (2007) 2 Supreme Court Cases 404, the
relevant paras of which read as under:-

"9. Apphcation of Section 41 of the Act is based on
the law of estoppel to the effect that if a man has
represented that the transferor consents to an act which
has been done and that he would not offer any
opposition thereto, although the same could not have
been lawfully done without his consent and he thereby
induces others to do that from which they might have
abstained, he could not question the legahty of the act
he had so sanctioned, to the prejudice of those who
have so given faith to his words or to the fair inference
to be drawn from his conduct.

10. The ingredients of Section 41 of the Act ar^e:

1) the transferor is the ostensible owner;

^  2) he is so by the consent, express or imphed, of the
■<|> . real owner;

3) the transfer is for consideration;

4) the transferee has acted in good faith, taking

reasonable care to ascertain that the transferor had

power to transfer."

(b) Ka.shmir Singh and others vs. Panchavat Samiti,
Ferozpur and others, reported in (2004) 6 Supreme

Court Cases 207, the relevant para of which reads as
underl
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"9. Under section 41 of the Transfei" of Propeity
Act, transfer made by an ostensible owner with the
consent, e^qpress or implied of the real owner is
protected provided that the transferee after taking
reasonable care to ascertain that the transferor had the

power to make transfer had acted in good faith.
Learned counsel for the appellant was unable to show
from the record that the State government had
h ansferred the land in favour of the appellant acting as
an ostensible owner with the consent, express or
imphed, given by the respondent in favour of the State
Government. Learned counsel for the appellant was
also unable to show that the appellant had taken any
caie to ascertain that the State Govermnent was either

the owner or had the power to transfer the land and
that he had acted in good faith. On the contraiy, it has
been brought on record that the appellant had taken the
land on lease from the respondent in the year 1989-90
which clearly demonstrates that he knew that the
respondent was the ovmer of the land. Even in the
Zamabandi, Exhibit P-9, wherein the State Government
has been shown to be the owner, the possession of the
appellant in column No. 5 has been shown to be
through the respondent-panchayat samiti. In spite of
knowing all these facts &e appellant did not take care
to ascertain the title of his vendor. In these
cucumstances the appellant is not entitled to the
protection provided under section 41 of the Transfer of
Property Act."

37. In view of the facts aheady mentioned in the earher part of

my order, it is clear- that all the ingi-edients of Section 41 of the Property

Act are strictly apphcable in favour of defendants No. 1 & 2. It is not in

dispute that the plaintiff was the ovmer of the property. But, the

conduct of the plaintiff also shows that with her consent, the suit

property was sold by her in favour of defendants No.3 & 4. In the

agreement to sell, defendants No.3 & 4 were allowed to further sell the
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propeity to anyone. There was a complete express consent mentioned

in the Agreement to Sell. The said tiansfer made by the plaintiff was

also for consideration which has been received by the plaintiff to the

tune of Rs.25 lac and the said fact is not disputed by her. The

tiansferee, i.e. defendants No.3 & 4 had acted in good faith to sell the

property to defendants No. 1 & 2 taking reasonable care to ascertain

and had the power from the transferor to fransfer the said property m

view of Clause-18 of tire Agreement which reads as under:-

"18. That the Second Parly shall be vested with
rmfettered and intenupted rights and powers to fiuther sell
or otherwise transfer the said portion in any manner in
whole or in parts, to anybody and the First Party shall have
no claim or objection for the same."

38. Hence, all the requfrements of Section 41 of the Property

Act have been satisfied in the present case. This suit is ban'ed under

Section 41 of the Property Act.

39. In view of the above-said reasons, the planitiff has no cause

of action to file the present sirit which itself is baned rmder the law.

The present application filed by the defendants is allowed and

accordingly, the plaint of the present suit is rejected. All pending

apphcations, if any, also stand disposed of.

MANMOHAN SINGH, J?
MARCH 07,2012

ka
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