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AN KHANNA, T

elhi Develooment Authority, a siatutery bedy/authortty
was created by the Deihi Development Act, 1957, to promote and sccure
develonment of Dethi, bas filed. tncm writ petitions against the Income
Tax Authorities namely Assessing Officer and the Director of Tncome
Tax Hxemplionsy/Commissioner of lnco,nc Tax (Lixemptions) wiho have
). TR l'_.\..-(f.,;—\n/» 7 1[ L 'L I\v—\ [( E 1{_ ](3 Q ¢
eiven directions or approval for initiation of specias audil Uneer e ciion

142(2A) ¢f the Income Tax Act, 19¢] (, Set, for short).

7. Thes2 it petitons relate Lo assessment years 20062-04 1o 2609-
|7 as iw rasoect of cach of ihcsc asscssmeni years, direstion for special

sudit has been ssucd. The grounds for initiation el special audit i most
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0‘ the years are similar. 1t is also the contention of the petitioncer 9

asscssee that the order of spccml aucut in respect of 2003-04 f(nms the
basis of the subsequem orders. Wc havc heard and are d1sposmg of the

said \vm pumons by this common judgment. Yor the sake of
convenience, we have treated Writ PcUUon (Civil) No. 19746- 47/2005
‘as the lead case as the said writ petition pertains to assessment year
2003-04 and is against the first order dirccting special audit; Wherever
required, facts peculiar 1o cach assessment year have been noticed and

“deéalt with.

e

3. We may note that earlier Writ Petition (Civil) No. 19746-47/2005

" November, 2006 on the ground

‘ was-disposed of vide order dated 29
| o o that clearance/approval of Committee of Disputes had not been obtained,
| - - but-on- Appeal by Special Leave filed by the petitioner herein, the said
' order was sct aside and the matter remanded for fresh decision on merits
- in view of the judgment of the Supreme Court in Rajesh Kamar and

Ors. v. Deputy CIT and Ors. (2007) 2 SCC 181,

4. Before we go to the factual matrix of the present case, it may be
rclevant‘ to rcad and consider the provision of Section 142(2A) and
 examine the decisions of the Supreme Court and Iigh Courts on the
SCopo and ambit of the power under the said Section. Section 142(2A)

of the Act reads as under:-

“S. 142 I‘Enquiry - pefore = assessment-
XX

(2-A) If, at any stage of the proccedings befom

him, the Assessing Officer, having regard to the

nature and complexily of the accounts ol the

v ' assessee and the interests of the revenue, is of the
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opinion that it is necessary so to do, he may, with / &
the previous approval of the Chief Commissioner

- or Commissioner, direct the assessee to.get the
accounts audiied by an accountant, as defined in
the Lixplanation below sub-section (2) of Section
288, nominated by the Chief. Commissioncr. or
Commissioner in this behalf and to furnish a report
of such audit in the prescribed form duly signed
and verified by such accountant and setting forth
such particulars as may be prescribed and such
other particulars as the Assessing Officer may
requirc:

Provided that the Assessing Officer shall not direct
the assessee lo get the accounts so audited unless
the assessee has been given a reasonable
opportunity of being heard.”

(Amendments made w.c.l. 1™ June, 2007, for the sake of
conve nience have been p1 inted in italics.)

5. There was considerable divergence and difference of opinion

~ whether principles of natural justice should be complied with before an

order under Scction 142(2A) is passed and whether the said order is
pur.e]y an administrative order or whether the order directing special
audit has adverse civil consequences or is a quasi judicial order.  In
Rajesh Kmndr’s case (supra), the Supreme Court examined the
conllicting views of the High Courts and opined that the difference
beiween administrative orders and quasi judicial orders stands
ob[itcratcd; Aun order under Scction 142(2A) directing special audit
crtails civil consequences and thercfore, principles of natural justice in
the form of hearing have to be complied with, albeit this docs not require
an elaborate hearing. The Supreme Court also considered the issuc of

recording of reasouns or the contention of duty to ascribe reasons. Duty to
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assign reason, il was stated, was a judge-made law and there was a

- disputc whether it could be described as the third pillar of natural justice.

Referring to the section in question, it was observed that the notice may

contain briefly the issues that the Assessing Officer thinks to be

~nccessary: and need not be-detailed ones.  An order of approval.by the

Commissioner/Director should not be granted or passed mechanically.

. 'The same should be done having regard to materials on record.

’

I‘xplanation of the assessce could be a relevant factor.

Commissioner/Director can form . a different opinion than to one

cxpressed by the Assessing Officer who initiates the process  The scope

and ambit of Section 142(ZA) was examined. Interpretation of the said
section as discussed and made in the said judgment has been referred to
below. | |

6. 'The ratio expressed in Rajesh Kumar’s case (supra) was referred

to a larger Bench of three Judges and their judgment in the casc of M/s

Sehara India (Firm), Lucknow v. Commissioner of Income Tax,

Central-I & Anr. (2008) 14 SCC 151, affirms the view that

| principles/rules of natural justice have to be complied with before an

order under Section 142(2A) is passed. It was held that the said rules are

not cmbodicd i writing and are not capable of a precise definition, but

* they have evolved under the common ldw to check every arbitrary -

cxercisc of power by the State and functionaries. The principle implics a

" duty to act fairly i.c. fair play in action and prevent miscarriage of

justice. The audi alteram partem rule, it was observed, has many facets

but two important facets are- notice of case to be met and opportunity to

- explain. It was-accordingly held as under:- -
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“19. Thus, it is trite that unless a statutory provision

either specifically or by necessary implication / 22—

excludes the application of principles of ratural
Justice, because in that event the court would not
ignore the /egzslatzve mandate, the requirement of
giving reasonable opportunity of being heard before
an order is-made, is generally read into the provisions
of a statute, particularly when the order has adverse
civil consequences for the .party affected. The
principle will hold gbod irrespective of whether the
power conferred on a statutory body or tribunal is
administrative or quasi-judicial. ”

7. Referring to expression ‘civil consequences’, the Supreme Court

. quoted {rom Malmzder Singh Gill & Anr. v. The Chief Election
'iammmsmner New Dellu & Or 1978 (1) SCC 405, whcmm the

majority had observed that the said connotation means everything that

affects a citizen in his civil life and inflicts a civil conscquence. The

Supreme Court had noticed that w.e.f. 1** June, 2007, proviso to Section

142(2D) had been inserted al_id thereafler the expenses payable to the

“auditor had to be paid by the Central Government and riot by the -

assessee. However, this did not materially affect the civil consequences

" [rom an order under Section 142(2A). The Bench observed that there

could bc somec debate or doubt on the question whether an order

directing special audit is quasi judicial or administrative but this

- distinction is no longer relevant once it is held that the said -otrder has

“civil conscquences”. It was finally observed that rule of audi alteram

- parlem is required to be observed, elucidating;-

“26. In the light of the aforenoted legal position, we
are in respectful agreement with the decision of this
Court in Rajesh .[{u771a7’/(2007) 2.8CC 181 : (2000) -
287 ITR 91] that an-order under Section 142(2-A)
does entail civil consequences. At this juncture, it

WPC 356-2011 & conn. matters ' Page 5 of 42




proviso to Section 142(2-D) with effect from - 1-6-
2007. The proviso provides that the expenses of the
auditor appointed in terms of the said provision shall,
henceforth, be paid by the Central Government. In
view of the said amendment, it can be argued that the
main plank of the judgment in Rajesh Kumar [(2007)
‘ 2 SCC 181 : (2006) 287 ITR 91] to the effect that
! ' direction under Section. [42(2-4) entails civil
| ' v consequences because the assessee has 10 pay
i ' " substantial fee 1o the special auditor is knocked off-

would be relevant to take note of the insertion of / }

27. True it is thal the payment of auditor's fee is a
P major civil consequence, but it cannot be said to be
T . - the sole civil or evil consequence flowing from
o directions under Section 142(2-A). We are convinced
that special audit has an altogether different
connotation and implications from the audit under
Section 44-AB. Unlike the compulsory audit under
Section 44-AB, it is not limited to mere production of
the books and vouchers before . an auditor and
verification thereof. It would involve submission of
explanation and clarification which may be required
by the special auditor on various issues with relevant
data, document, etc. which, in the normal course, an -
assessee is required to explain before the assessing
, ' officer. Therefore, special audit is more or less in the
nature of an investigation and in-some cases may even
turn out to be stigmatic. We are, therefore, of the view
that even after the obligation to pay auditor's fees and
incidental expenses has been taken over by the
Central Government, civil consequences would still
J - .. . ensueon the passing of an order for special audit.”

~ 8. ‘This brings us to the question of what is meant by the term

‘coraplexity’ of account and interest of the Revenue. It is now well
settled that both conditions have to be satisfied and the conditions are

' ' cumulative and not in alternative. The cxpression ‘complexity’ of
| . :
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accéunts was explained by Allahabad High Court in Swadeshi Cotton

Mitls Co. Ltd. v. CIT 1988 (171) ITR 634 as:-

“10. This is the substance of the sialulory provisions.
The power thereunder cannot, in our opinion, be
lightly exercised. The satisfaction of the authorities
should not be subjective satisfaction. It should be
based on objective assessment regard being had to the
nature of the accounts. The nature of the accounts
must indeed be of a compiex nature. That Is the
primary requzremcrt Jor directing a special audit. Bul-
the word " complexity " used in Sub-seclzon (2A4) is a
nebulous word. Its dictionary meaning is :
" The state or quality of being intricate or complex '
or "that is difficult to understand."
- 11. However, all that are difficult fo understand
should not be regarded as complex What is complex
. to one may be simple to another. It depends upon
one's level of understanding or comprehension.
Sometimes, what appears 1o be complex on.the face of
it, may not be really so if one tries to understand. it
carefully. Therefore, special audit should not be
directed on a cursory look at the accounts. There
should be an honest atlempt 1o understand the
cecounts of the assessee.””

9.  The aforesaid reasoning and ratio has been approved by the

- Supreme Court in Rajesh Kwumar and Sahara India (Firms) Lucknow’s

case (supra). On behalf of the Revenue, it is submitted that decision in

Subgre India (Firms) Luckrow’s case (supra) is applicable

~prospectively. The said decision was rendered on 11" April, 2008 and,

therefore, will not apply to orders passed under Section 142(ZA) before

the said date.  'We have examined the said contention but do not find

ary merit in the same.  The actual wording of the order passed by the

Supreime Court reads as under:-
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“....Accordingly, we hold that the law on the / >
subject, clarified by us, will apply prospectively .
and it will not be open 1o the appellants to urge
before the Appellate Authority that the extended . -
period of limitation under Explanation 1 (iii) 1o
Section 153(3) of the Act was not available to the
Assessing Officer because of an invalid order
under Section 142(24) of the Act. IHowever, it will
be open to the appellants to question before the
appellate authority, if so advised, the correctness
of the material gathered on the basis of the audit
report submitted under Sub-section 24 of Section =
142 of the Act.”’

- 10.  The Supreme Court clarified that law on the subject as expounded

by them will apply prospecﬁﬁely and it will not be open to the appellart

i.e. the assessce, to urge before appellate authority that the extended

~period of limitation under xplanation 1(iii) to Section 153(3) of the Act

which is applicable to the caszs of special audit, was not available to the "

 Assessing Officer becatise the direction for special audit was invalid.

This clarification and observation was required because once the order

dirccting special audit was declared invalid, then the assessment order

passed by the. Assessing Officer would be barred by limitation. The

appellant in the said case was, thercfore; prohibited from raising the said
contention. Tt was also clarified that the assessee could question before.
the appellate authority, if so advised, the correctness of material gathered
on the basis of special audit report.  Moreover, n the present casc as

noticed below, show cause notice was issued and was replied to by the

petitioner.  We also notice that for the assessment year 2003-04, the

jurisdictional Commissioner of Income Tax had given a hearing to the

petitioner.  These aspects have been discussed below.
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11. 1t may be now appropriate to rcfer to two judgments of the Dellji
[ligh Court in Gurunanak Enterprises v. Conunissioner of Income-tax

and Anr. (2003) 259 ITR 637 and Yum! Restaurants India Pvt. Lid. v.

- Commiissioner - of Income-Tax, (2005) 278 ITR 401. . “The later |

judgment was referred to in the case of Rajesh Kumar’s case (supra)

- and some observations have been made. Iowever, we are rclerring to

the said decision for a different purpose.  In the case of Gurumanak

Enterprises (sarpa), D.K. Jain, J. (as His L.ordship then was) observed

that the Assessing Officer must form an opinion with regard to twin

conditions viz., nature and complexity of accounts and the intercst of the

Revenue. Additionally, special audit requires approval of the Chief

Commissioner or the Commissioner. Further the power under Section

142(2A) is not to be lightly cxercised, and it is to be based on the

foundation of available material. A genuine and honest attempt must be

made to understand the accounts since an order under the provisions not

only entails a heavy monetary burden but it also causes a lot of

inconvenience to the assessee. In the said case, the challenge to the

special audit order was rejected after recording that reasons clearly

established the need of comprehensive and in depth examination of

asscssee’s accounts as the profits shown were very low and there was

possibility of suppression of income in crores of rupees. It was held that -

the authorities concerned had applied their mind o the relevant facts and

it was not a case where irrclevant factors had weighed with the

authoritics in ordering special audit. The court was not to substitute its

" own understanding and comprehension of the accounts of the assessce.

The contention that the assessee was already subject to audit under
Section 44AB of the Act was rejected holding that the audit by statutory

auditor docs not denude the Assessing Officer of his power Lo pass an
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order of special audit. In the said case, the assessee had produced books’

of accounts before the Assessing Officer and thereafter the Asscssing -

Officer recorded relevant findings which were germane, cogent and not

cxtraneous. It was not based merely on ipse dixit of the Assessing

-Officer: It was held:-

“A bare perusal of the provision would show that
the opinion of the Assessing Officer has to be
Jormed only by having regard to: (i) the nature
and complexity of the accounts of the assessed and
(ii) the interests of the Revenue. The word "and"
signifies conjunction and not disjunction. In other
words, the twin conditions of '"nature and
complexity of the accounts" and "the interests of
Revenue" are the pre-requisites for exercise of
power under Section 142(24). Although the object
behind enacting the said provision is to assist the
Assessing Officer in framing the assessment when
he finds the accounts of the assessed to be complex
and is to protect the interests of Revenue but
recourse to the said provision cannot be had by the
Assessing Officer merely to shift his responsibility
of scrutinising the accounts of an assessed [0
determine his true and correct income, on to an
auditor. True that an order under the said
provision cannot be passed on the ipse dixit of the
Assessing. Officer merely because he finds some
difficulty in understanding the accounts. There has
to be a genuine and honest attempt on his part to
understand  the accounts ‘of the assessed,
appreciate the entries therein and if in doubi,
seek FExplanation from the assessed or his
representative, rather than pass on the buck to
the special auditor. A cursory look on the books
" of accounts is not sufficient. It needs little
emphasis that the opinion required to be formed
by the Assessing Officer for exercise of power
under Section 142(2A) must be based on objective
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e ' [2001] 250 ITR 455 (Ker) hold so.”

consideration and not on the basis of subjective
satisfaction. Similarly, the requirement of the / ¢
previous approval of the Chief commissioner or '
the Commissionei, being an in-built protection
against any arbitrary or unjust exercise of power
by the Assessing Officer, casts a very heavy duty
on the said high ranking authority to see to it that
the requirement of the previous approval, =
envisaged in the Section, is not turned inio an
empty ritual. Needless to add that before granting
approval, the Chief Commissioner or the
Commissioner, as the case may be, must have
before him the material on the basis whereof an
opinion in this behalf has been formed by the
Assessing Officer. The approval must reflect the
application of mind to the facts of thé case. A bare
‘endorsement of the proposal -would not be
sufficient.  Peerless General Finance —and
Investment Co. Ltd. v. Dy. CIT [1999] 236 ITR 671
(Cal) and and Muthoottu Mini- Kuries v. Dy. CIT

(emphasis supplied)

12, fhe highlighted portion of the said paragraph indicatcs that the
Assessing, ()fﬁéer should have examined the books of accounts and -
‘made a genuine and honest attempt to understand the accounts. A
cursory look at the books, it was stated, was not sufficient.  The
aloresaid obscrvations find resonance and écceptance in another
“Division Bcnch decision of this court in Yum! Rcstau{'anf’s case

(supra), in which it has been held :-

“Therefore, next we would proceed to discuss the
nature "of the proceedings before .the authorities
under section 142(24) of the Act. Every person is
required to file return of income iinder section-139 =
of the Act. Once such a return is filed, the
Assessing Officer may conduct an inguiry -before
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the assessment, in consonance with the provisions -
of section 142 of the Act. Thereupon under section
143 of the Act, the Assessing Officer would pass an
order of assessmenl requiring-the assessee to pay
the tax in terms thereof. All these powers are
vested in the Assessing Officer under Chapter XIV
relating 1o "procedure for assessment”. Section
142(24) of the Act forms part of this procedure
and mandates that if at any stage of.- the
proceedings before the Assessing Olfficer, having
regard to the nature and complexity of the
accounts of the asSessee and interest of the
Revenue, he is of the opinion that it is necessary so
to do, he may with the previous approval of the
Chief Commissioner direct the assessee to get the
accounts audited by an accountant as defined in
the Ixplaration below sub-section 2 of Section 288 -
and nominated in this regard. Exercise of power

by the Assessing Officer under this provision is

subject to satisfaction of the limitations specified
in the section itself. The Assessing Officer must
form' an opinion that having regard to the nature
and complexity of the accounts, it would be in the
interest of the Revenue to direct special audii
urider this provision. IFormation of this opinion’
cannot be strictly equated to an order. This is
merely a formation of an opinion during the course
of assessment proceedings and is not a final order
in itself The direction for special audit under this
provision could be issued only with the previous
approval of the Chief Commissioner. The
provisions of section 142 of the Act under |its . .
various sub-sections and provisos provide more
than needed, checks and counter-checks for the
purposes of providing a fair opportunity to an
assessed to contest the report made out by the
accountan! in furtherance to- such an order.
Section 142(2C) imposes an obligation upon the
Assessing Officer io furnish a copy of the report
received by him under section 142(24) lo. the:
assessee within the period specified. Thereafter the
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Department is obliged 1o give an opportunity and
assessee has a right of being heard in regard to the
material gathered own the basis of the audil
conducted by the Special Auditors. The law was
amended and by Taxation Laws (Amendment) Act,
1974 post hearing was specifically provided to the
assessee w.e.f. April 1, 1996. The law has
specifically ~ contemplated an  effective = posi-
decisional hearing to the assessee and requires the
authorities to comply with these provisions prior (o - -
passing of final order of assessment. It is

necessary for us -to discuss these provisions -
primarily to indicate as to what would be the scope

in a pre-decisional hearing. The assessee would

have to be put 1o a notice by appropriale

procedure permissible under the provisions of the

Act before an order under Section 142(24) can be

passed requiring. the assessee. to go through the:
special audit. At the same time, it cannot be in the
form of a show cause or a prolonged and multi-
faceted hearing at the pre-decisional stage. The
scope of the pre-decisional hearing would be very
limited and should be confined to proper
interaction and confrontation of complexity of
accounts as understood by the Assessing Officer 1o
the assessee and requiring him lo explain. In the
event of dssessing Officer is not satisfied, he would

be at liberty to form an opinion and pass a

direction under section 142(24) subject (o the’
approval of the Commissioner- for a special audit

of the accounts of the assessee. The Assessing

Officer should form the required opinion uposn

examining of books of accounts, after making
sincere _effor{ to understand the books of
accounts and after puiting the assessee at notice.
Inability on the part of the assessed to provide the
requisite clarifications to the satisfaction of the
Assessing Officer would normally be a_sufficient
oround for the Assessing Officer to exercise his
jurisdiction under this provision and to record the
opinion on & subjective satisfaction recorded . .
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objectively. The Assessing Officer is not required >3 /

to loose sight of the provisions of the Act and the
objects sought to be achieved thereunder. The
orders should be founded on application of mind
relatable to the nature and complexity of the
accounts and in the interest of the Revenue. Once
these ingredients are satisfied, the scope of judicial
review of such a direction would normally be not
possible, as the Iligh Court in exercise of its
powers under section 226 of the Constitution of
India does not sii as a Court of Appeal over such
orders particularly when they are interim orders
and post-decisional protection and remedy is
available to the assessed under the same very
provisions.” | ‘

- (emphasis supplied)
13.  The aforcsaid observations are relevant as it is accepted by the
Revenue that for the assessment year 2003-04 and 2004-05, the

Asscssing Officer did not cail for, examine or consider the books of

‘accounts or even sample accounts. Highlighted portion of the aforesaid

observations is clearly to the contrary and requires examination of the

books by the Assessing Officer. Vailure to even call for books of

accounts or relevant accounts and examination thereof is an indication of”

the casual and unacceptable approach and cxercisc of power. It was
-contended by Mr. A.S. Chandhok, Additional Solicitor General that in
this case books of accounts were not required to be examined as the
notes of accounts stated/recorded by the assessee’s auditor itself justily
and cstablish complexities in accounts and also disclose the necd to have
special audit in the interest of Revenue.  In the present case, we arc not

concerned with an assessec who does not maintain books of accounts as

" por.law or bhas duplicate books of account. It is a-case of a statutory

authority which is maintaining books of accounts. Notes of accounts
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may be the basis for the Assessing Officer to ask for querics an'd/)/

examine the accounts but, before an order under Section 142(2A) was
passed and keeping in mind the consequences and the ratio expounded
by the Supreme Court and this Court, we feel that it was neccssary and

required that the Assessing Officer should have cxamined the books of

accounts or the relevant accounting entrics himself before forming an

opinjor. Non-examination of books of account would show that there
was haste and hurry and that the Assessing Officer not fully appreciate
the conscequences and the harassment/inconvenience which the asscssee
may suffer if a wrong order directing special audit was passed or
directed. -
14.  Assessment proceedings in respect of assessment ycar 2003-04,
were initiated by selecting the case for scrutiny and issue of notice under
Scction 143(2) for the first hearing on 9" November, 2004. A
questionnaire dated 13t November, 2003 was issued to the assessce for 9t
November, 2004.  There is dispute as to what had happencd on 9"
November, 2004. The order sheet records no one had appeared but the
petitioner (assessec) had written: a letter dated 17" Japuary, 2005, in
which it had stated:

“In this connection, we would like to submit that.

on 9" November, 2004, the undersigned alongwith

Ms. Mala Rajan, C.A. had reached the Office at

10.30 AM. and waited till 11.30 A.M., but you

were not in office. We had left a message with

your Office and your goodself had even spoken to

the undersigned on his mobile after you had

reached your office and it was ‘agreed that we can

come some other day to attend the case. On 20"

December, 2004, we had attended the hearing and

given all the explanations and clarifications that

your goodself had sought. The clarifications were

on the same points as were raised in the
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Questionndire dated 1" November, 2003. After the
hearing, your goodself had informed us that
another ‘Questionnaire would be framed and we
whould be informed of the same as soon as the same
was ready. The next date of hearing was fixed on

3 January, 2005. On 3™ January, 2005 since the -
, )

undersigned was out of station, the case could not
be attended and as such we had also not received
any new Questionnaire and all the points raised in
the previous  Questionnaire  had  already
elaborately explainzd on 20" December, 2004.

The undersigned again atiended your good Olffices

on 11" January, 2005 and had already explained

the above position personally when your goodself.
informed about the service of the above-referred
letter on 11" itself which had not been received till
then. Your goodself would appreciate that there is
no reason jor the case to be decided ex-parte.
Regarding  the  compliance  of  statuiory
requirements — and  elaborate  administrative
procedures, we may submit that the same was
explained to. your goodself only in reply to the
proposition that was put across fo us during the
discussion with your goodself and the Addl. C.I.T.
that the Department intended to complete ihe ccse
before 31° December, 2004 itself.  In the said
context, we had expressed the practical difficulties
in view of the size and volume of operations of the
assessee which is spread across Delhi and the
decentralized accounting procedures. The details
have to be called for from the various accouniing
centres and consolidated for proper presentation
before your good offices. However, as of now all
the queries raised by your goodself have already
been answered and clarified and we assure you.of
our fullest cooperation at all times. ”

15.  We have guoted the said letter because it does appear that there

was some controversy betwecen the assessee and the Assessing Officer
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about the manner and nature in which the proceedings were being%
conducted. Acrimony and bitterness on both sides is apparent from the

Jetier quoted above. The order sheet thereafter reads;-

“20/12/2004

Sh. K.N. Goel CA, AR of the assessee appeared
along with Ms. Mala Rajan appeared and thc case was
discussed. The next hearing fixed on 3" January,
2005. '

03/01/05

No body appe‘ared on this date. - No adjournment
letter furnished. The reply to the questionnaire which
was issued on 3/11/04 is yet to receive. '

11/01/05

Letter was issued to the DDA for delay in
furnishing the information and completion of the
assessment ex parte.  This letter was issued on
directions of CIT-XI.

11/01/05

Sh. K.N. Goel CA, AR of the assesse appeared
—~- along with Ms. Mala Rajan CA and furnished the
" detaisl as per the questionnaire issued on 03/11/04.

The next hearing is fixed on 17/01/05.

-? - | 11/03/05
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‘A letter has been up to the Add CIT, Range 32 97

proposing special audit u/s 142 (2A) of the IT Act,

- 1962, keeping in view the nature and complexity of the
~ accounting system followed by the DIDDA.”

16. In responsé to the notice dated 1% November, 2004 of the

Assistant Commissioner, the pct1t10nc1 had vide 1cply ddtcd 20"

December 2004 stated thdt (1) the petitioner was mdmtammg Rccmpts
and Payments based government accounts and the system of accountmg
apd manncr of preparing accounts was drawn up and based on the

mcommcnddh()ns of the Accountant General, India. DDA (Budget 111d

~ Accounts) Rules, 1982 were applicabl.e and the accounts were drawn up

bascd on ‘the cash receipts, but at the year cnd ‘the accounts were

converted into Income and Dxpenditure based accounts and this
accounting system had been followed in the carlier years. There was no

change. ‘The petitioner had initiated steps for conversion of Receipts

and Payment based government accounting into transaction based

Double lintry Accounting.” (i1) The reconciliations, referred to in the

Notes, relate to position as on 31% March, 2002 and prior period
liability or assct was adjusted to a separatc account. ‘The same did not
affcct the year accounting and had no bearing on the transactions/income

for the year 2002-03. (ii1) Regarding policy on ground rent and service

- charges, it was stated that the petitioner had introduced a scheme for

payment of one-time capitalized ground rent and this was capitalized in
the books up to 31% March, 2002 on accrual basis. Subsequently, it was
thought that the amount should be charged on receipt basis and the

accrucd charges booked on 31% Mar.ch,' 2002 were rcversed by

adjustment of opening surplus. All allotments {rom 2001-02 were made

on onc-time capitalized charge basis and, therefore, the policy change
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had .no implication or adverse impact on the year in question. '(i_v)
General Provident Fund or Pension Fund was not a contribﬁtory fund.
Provident Fund Act, 1925 applied and had been notified and, therefore,
ekemptcd under Section 10(25) of the Act. Pension Fund had not been

approved and, therefore, the fund and the incomc carned thercon were

‘added to the taxable income. (v) The revolving fund, it was cxplained,

was established with a corpus of Rs.5 crores of the Central Government
and ecntrusted to the Chiel Commissioner, . Land and Building

Department. The Personal Ledger Account was opened in the Reserve
Bank c¢f India and the petitioner was only an agent or trustee of the JLLand
and Buil_d'ing Department. (vi) The lands were dealt with as per the
dircctions of the Central Government and ‘as per the Nazul Rules
notified. It was not revenue/incame in the hands of the petitioner. (vii) .
Valuc of all the: fixed assets had been computed on actual cost. In
respect of small items like chairs, tables, coolers cte. purchased prior to
31" March, 2003, wherc the actual cost was not ascertainable, they were
taken at a nominal value. (viii') The cost of construction was. calculated
by taking average of construction cost incurred during a particular period

and to this, a fixed percentage of departmental charges and interest were

added.  ‘The petitioner, being a public institution, utilized the profits

carncd in housing for the higher income groups and other sale
considerations received to make up for-the rebates allowed in the . Janta
or lower income group housing. 'The authority worked on a non-profit
mbtive and on a special compensatory pricing mechanism. The value of
stocks was calculated atl a disposal price .01' cost whichever was lower.
in spdcial rebate schemes, the value was calculated at lower tﬁaﬁ cost,
but other stocks are valued at cost. (ix) All adjusftments for period prior

to 31% March, 2002 werc routed through a separate adjustment account
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and so they did not affect the iné:ome of the years in question. (x) Th

| accounts involved in inter sc transfer. of .‘funds and Personal J.edger
Accounts were personai accounts and had no bearing on the income and
.clxponditurc accounts of the petitioner. The personal accountls were

subject to re-conciliation.

17.  Thercafter, ACIT sent a questionnaire on 18" January, 2005 to the

petitioner. * In response, vide letter of the same date to the Assistant

- Commissioner of Income Tax, it was stated that the Ground Rent and

Scrvice Charges up to 31% March, 2002 were accounted for on accrual
basi_s,'buf the same had been accounted for on cash basis from the
financial ycar 2002-03 as a scheme for payment of one-time capitalized
ground rent and service charges was introduced. HHowever,: new
allotments were made on free-hold basis and, therefore, no ground rent
or service charges were levied. The earlier year payments had been
accounted for and the change made did not affect the income carned.
The Land and Building Department was a department of the Central
Government and was not under the DDDA.  There was no agreement
bét\&e@n the Central Government and the DDA. Development was being
undertalen under the scheme of Large Scalc. Acquisition, Development
and Disposal of Land in Delhi dated 2 May, 1961 and to f{inance the
“same, a revolving fund had been created.  Section 22 of the DDA Act, -

1957 preécribes the manner of dealing with the Nazul Land. Copy of the

" Nazul Rules was enclosed.

18.  After notice and reply was furnished by the petitioner, the matter
was put to the Commissioner of Income Tax. The petitioner was heard

_by Mr. R.N. Dash, Commissioner of Income Tax on 22" March, 2005.
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The noting made by the Commissioner of Income Tax in his file reads as

under:-

“Ms. Mala Rajan, CA and Mr. K.N. Goyal CA
appeared and filed a written reply objecting to the
proposal for special audit in the case -of DDA. They
requested for a early hearing as they would be away on

. 24.3.05.

2. It is submitted that there are ne accounting itcms
. involved in the case nor there s any inconsistency in
the books of accounts of DIDA.

3. With regard to the debit entry of Rs.82.32 crores, it

is object as to have no bearing upon the revenue
. recognition. It is omy an adjustment entry being

revenue neutral and affects income of earlier years.

4. The accounts stated that the entire pension income
is offered to tax. GPF is covered by notification and is
not an accounting issue. '

5. Nazul receipt is covered by a notification. Copy
enclosed.  Accounting responsibility lies not with
DDA but with Chief Commissioner, Delhi.

Discussed. ~ Yor orders pleasc sce copy of
submission to Range hecad & AOfor __ 7

19.  The Assessing Officer thereafter filed a reply dated 22" March,
2005 to the Commissioner of Income Tax. The reply goes o about

cioht typed pages. The first submission relates to debit entry of Rs.82.32

crores on account of adjustment account. As explained by the assessce

{hat the same was not a revenue account, related to prior period and did

P

not affect the income. The Assessing Officer stated that all entrics madc

in the .adjustment account need scrutiny. The exact words used, read as

under:-
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“All the entries made in the adjustment account
needs scrutiny w.r.t. the ftreatment given to such Y
cntries. The assessee has stated that there was no
revenue loss involved by such an entry but what has lo
be examined is that though such an entry may not be
having anY_revenue loss temporarily but the same may
be having profound revenue impact in future entries in
“Adjustment A/c” which involves. very complex
accounting  issued needs cxamination rather that
looking at the revenuc loss/gain temporarily.”

(cmphasis supplied)

20.  The Assessing Officer recorded that conversion from receipt and
payment system of accounting into accrual system necded a closed
monitoring and it was observed as under:-
“But the conversion from Receipt & payment
system of accounting to accrual system itself involves
lot of accounting complexities for such a large -
organization like DDA. Hence this conversion needs
to be closely monitored w.r.t. the accounting treatment
‘eiven 1o various issues. The assesse himself stated that
in respect of ground rent & service charge, the
accounting system has been changed to. cash basis as
accrual system involves assumption about the futurc
act of the allottee. Whether the system of accounting
followed by the DDA w.r.t. various entries were in -
accordance to I.T. Act, 1961 has to be examined rather
that going into the practicality and logics of the
accounting system followed by DDA..”
. _ :

(emphasis supplied)

21, With regard to one-time settlement scheme, it was obscrved that
there were complexities whether “the change was in accordance with

Income Tax provisions or not and this had to be examined.” With -
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lc,sp(,ct to the income ﬁ om Nazul I and Nazul II lands, which as per the ﬂ

petitioner did not bclong to or copstitute their income, the Assussmgm7

Officer observed:-

“With respect to the income from Nazul I &
Nazul II, the assessee stated that DDA is just onc of
the Agents through which the land & building
department 1s getting the work done under Revolving
fund. The role of DDA w.r.i. the Nazul I and Nazu] II
lands and the income inflow & outflow between the
DDA and the Land & Building Department involves
lot of compley 1ssues which needs deep scrutiny.”

(cmphasis. supplied)

22.  As noticed, somc itecms purchased prior to 2002-03, like tables,
chairs, etc., the purchase price for the purpose of depreciation was taken
on estimate basis. It was obser\)ec_l that this required scrutiny and the
cffect on the depreciation had to be examined. This involved a lot of
accounting complexities. On the question of valuation of stock of built
up units and housing stock, it was stated that' the said valuation-policy
might have been followed by the ‘pctition'ei' for a number of years, but 1t
had to be cxamined whether the policy adopted was in accordance with
‘the provisions of the Act as income of DDA was excmpted till 2002-03.

The words used by the Assessing Officer read as under:-

“Since the income of the DDA was under
exemption till the A.Y. 2000-03 and the concerned
Assessment yecar was the first year in which the
income of the DDA was brought into the Tax net, the
above valuation system followed by the DDA needs
deep scrutiny. As the system of valuation adopted by -
the DDA involved lot of complex accounting issues,
special audit is recommended.”
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(emphasis supplied).

23, With regard to the DDA’s contention that personal accounts do
not beclong to them, it was obscrved that reconciliation of personal

accounts was required:-

“When the Authority 1s maintaining two accounts,
one personal and the other Revenue account, both the
accounts needs deep scrutiny whether the same was in
accordance with the provisions of the IT Act, 1961.
The nature of reconciliation carried out by the
authority involves complexity "in accounts w.r.t. the .

' : treatment given various cntrics and just because the
rcconciliation pertained .to the past years, it doesn’t
nccessary mean that the p1occss has no bearing on the
recvenue of the current year.”

(empilasis supplied)

24, We have referred to the aforesaid note in detail for two reasons.
Iirstly, the note reveals that the Assessing Officer {elt that the case
required detailed scrutiny or monitoring, verification of cntries, which
were substantial in number. Detailed scrutiny of large number of entries
by itsc'_l'f, on standalone basis, will not amount to complexity of accounts.

The dccounts do not become complex. because merely thcm arc large

: numbm of entries, e.g., a petrol pump may have substantial sales, to

thousands of customers daily at prices fixed under law/Rules, but this by

_1tself will not be the accounts complex. S-imilarly, an Assessing Officer

is required to scrutinize the entries and verify them, but this does not

require services of a special auditor or a Chartered Accountant to

undertake the said exercise. Scction 142(2A) 1s not é'provisioﬁ by which

the Asscssing Officer delegates his powers and functions, which he can
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‘perform to the special auditor. The said provision has been enacted to

enablec the Assessing Officer to take help of a specialist, who
understands accounts and accounting practices to examine the accounts
when they are complex and the Assessing Officer feels that he cannot

understand them and comprehend them fully, till he has help and

assistance of a special auditor. Intcrest of the Revenue being the other

“consideration. ' In the prescat case, the Revenue has not submitted that

test check of entries was undertaken, but anomalies or mistakes were

dctecied. For proceeding further, and to compute the taxable income,

“help and assistance of an accounting expert was required. Scecondly, we

notice that the Assessing Officer felt that special auditor is required for
deier'm.iniﬁg and déciding certain legal issues, i.c., n@tture and. c_hareicter
of Nazul I and Nazul II land, payments received and the trcatment of the
said payments, receipts or expenditure in the books. for the purposes of
taxatioh. The special auditor cannot go into and cxamine the said legal
Issue or question 1‘égard_'mgtaxalﬁility. This has to be determined and
decided by the Assessing Officer. This determination/decision reqﬁires
passing of tl;le asscssment order. However, at this stage, the A-sscssing
Officer should indicate his prima facie or tentaﬁve view on why the legal

issuc requires examination of accounts by the specialist. A Charterea

Accountant, a specialist in accounts does not have a role to play and

cannot be delegated and asked to decipher, decide or express his opinion

on naturc and character of Nazul 1 or Nazul II land receipts and
payments. In a given casc, the complexities of account and the legal
issue may be intertwined or connected and, thercfore, examination of
accounts may indirectly or directly requirc his opinion on a lcgal

matter/issuc, but this is not true or so stated in the present case.. The'case

and the stand of the assessee is that as per the statute, inciuding the
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Rules; Nazul T and Nazul II. land, payments received, expenditure
incurred ctc., belong to the Central Government and nothing whatsoever
can be attributed to them. There is no examination, consideration of the
legal aspect and formation of a fentative view. The decision on this legal
issuc cannot be transposed and passed to the Chartered Accountant as a
special auditor as he is not a specialist and mandated by the Act to
undertake. the said exercise. The case of the assessee is that ‘it is
maintaining separate accounts for Nazul I and Nazul II lands and the ‘
General Development Account.” The said accounts are auditéd by the
Comptroller and Auditor General and have been accepted by the Central

“Government.

25.  We also find merit in the contention raised by the pctiﬁoﬁef that
the Assessing Officers have repeatedly in all orders, for the pui'posc of
recording rcasons, taken the “notcs of éccounts” and verbatim
incorporated the same. This is apparently corrcct and, therefore,
discloscs non-consideration and non-application of mind, which
constitutes an error in the decision making process:. It.is an easy and
convenient manner to transfer the obligation of scrutiny and examination
to the special auditor. It may be true and correct that certain aspects
mentioned in the Notes of Accounts may, if required and neccssary and
after in depth cxamination, justify appointment of a special auditor but
the Asscssing: Officer has to be cautious and carcful fo segregate them
from oth_e,fs while recording the reasons. If such an cxercise is
undertaken, it will show duc and proper application of mind and not
cxercise of power under Section 142{2A) onvthe pretend or on the
pretext that such power exists .and, thercfore, should be cxercised.

tixistenee of the power is not in dispute; it is the exercise of .power,
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which is in dispute and question. The excrcise of power must withstand /ZZM
and mect the requirements prcscﬁbed. Failure to exclude irrelevant and

- extrancous matters negates the “opinion” as the said matters should not _
cloud or dent formation of opinion. Reasons recorded must be genuine . ‘
and have a nexus with the twin statutory requﬁ*emcnté 1.c. complexity of

accounts and interest of the Revenue.

26.  Wc may also nbtice onc additional ground and reason for
Asscssment Year 2003-04.  After the issue of show cause notice and
hearing by the Commissioner of Income Tax on 22" March, 2005 and
the report received from the Assessing Ofﬁcer, the then Commissioner,
who had given the hearing did not grant approval. However, upon
translers when a new incumbent joined as the Commissioner after nearly
six months on 315_t May, 2005 vide Order No. 79/2005 dated 31% May,

2005 approval was granted.

277. What is rather surprising and noticeable is that right from the first
‘ycar 2003-04 onwards and in all the assessment years thercafler, the

+ Asscssing Officers have directed ‘special audit. The reasons given for
the Asscssment Year 2003-04 have been substantially followed in the
subsequent years or have been taken [rom the notes of accounts for the

. year In question. The following table/chart illustrates and establishes the

said facts:

- .
Sr | Issues raised Rgpﬂ_y | Referemce |  Asst. Year i
| i Show | of Notes on |
N | Cause Notice | Accounts/S |
6. | as_ mvolving | tatement of . ’
complexity significant ‘
Ao o lAccownting| |
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o ' | Policies | o I
B e 03104105106 |07 |08 |09-10 /77
- b 1 04105)06107108109)
1 ‘| Adjustment of | This is a | Note Ng. 2 N X |x | X Ix|x 11X
R$.82.32 reversal of | of asst. year ' ‘
Crores to | opening 2003-04
| Reserves debtors ~ on
account  of
ground - ' rent
and  service
charge to
reserve
account . -due
| to T
introduction -
of one-iime
capitalized
payment
o | scheme. , N
2 | Change  in | The change is | -do-  and [« [N [~ [N [~ [V [N ]
accounting in consonance | Accounting I
policy,  for | with = the | Policy No.
"~ |'Ground Rent | introduction | 7 (d)
& Service | of  one-time
charges f{rom | payment
accrual to | scheme.
cash basis '
Already
disclosed . in
| Notes- to
Accounts
Cash
accounting
. more
appropriate
and poses no
o ooJ|eomplexity L
3 | Texability Both  Funds ! Accounting \/ N A \] \] \/ '\,/ )
of interest | exempt. GPF | Policy No. | | ' -
on .- GPF, ws 1'0’\43) & 1114 (a) an
S Pensicn Fuand | (b) :
Lension l already i B '

1
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Fund to be |

recognized by

—
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verified Comimissione J
r of Income
Tax. Hence,
no revenue |-
: impact R N e

| Nazul T & II [ Nazul- T & IT “Accounting” N R R R

being record . Il’olicdyN Noi ‘
<y transactions an azu
ALl‘Lh()l.lty S on Central | Notification
revolving Government ‘
fund, Aé¢count and.
iicome accounts ,
thercon forms part of
needs to be | L&B  Deptt
cxaniined . |90 . they
: Government. N

}3a31g o of | Estimation Aécounthig \/ N .\/ _\/ \[ \f
estimation made is only | Policy No.
of WDV of | I respect .of 4

: tables, chairs

old assets as at nominal .
on ' value of
31.3.2002 Rs.50 & 100-
S - Total

depreciation

on these is

less than 10

lacs.

Now u/s 11 -

-no  diff

between

capital &

revenue '

expenditure ' 1.

_ Rcv&mlqné of | Under income | Note No. 3 NN Y N Y Y
WDV~ tax, income | of AY. :
consequent to | tax  rates | 2003-04
change in | being
“depreciation  |.constantly
rates applied.

Hence, 1o
change  for
income  tax
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purposes.

Even n beoks
since  basis
adopted 18
written down
value, there is
no need for
re-working of
opening

written down’
value because

| of change in
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o - | rates L
Method  of | Fully Accounting
accounting of | disclosed in | Policy No.
‘Other  stock | accounting 6(c)
including policy.
developed
land hcld® not
explained. | _ S
Valuation of | Valuation Policy No.
stock _1s | method 6
complex  consistently
- followed

since

inception is at

disposal price

and fully

disclosed in
) 7 “Accounts o
Interfund Some very | Note No. 4
account, bank | old bank { and 6 of
account, efc | accounts  of | asst. year
needs not very | 2003-04
reconciliation | significant

amounts are

pending

! reconciliation

‘Others are

routine

accounts

recopciled
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10

Conversion of

claborately to
show
complexity

Application of

| periodically

account o
accrual’ as at
ycar end’ 1is
complex
Adjustment
passed n
adjustment ‘to
surplus
account under
Reserves

|

Accounting
procedure
described

and also

.| being -looked
into by AG

Observation
too  general,
no  specific
entry
discussed .
"because  AQO

through  any

.| entry.

.4‘14._. PR,

had not gone

‘Accounting
Policy No.
2 .

Prior
adjustment of
Rs.18 lacs in
asst. year in
asst. year
2008-09  of
which full
details

not  perused
by AO. The
amounts not
even claimed
in utilization
‘offunds. -
The AO has
not  pointed
out what he

verify  from
the accounts
that he could

‘the
description
shows simple
accounting
and |
availability of
information in
all forms viz.,
periodical.

| zone-

| scotion 269SS | inapplicable

perioa

available, but

Section 18

wanted to |

not. In fact, |

Schedule to
the Balance
Sheet

Our -
submissions

Tax  Audit

Report  of
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4

14

16

17
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matters

on  carnest | to Tax Auditor
money  from: | Corporation | in Form No:
contractors established by | 3 CD for
’ | Central, the asst.
' Provincial, or | year 2003-
State Act. | 04 '
Also, there is
i | no specific o
Reproduction | No  specific | Policy. No.
of accounting | finding about | 4,6, 7, 11
policies w.r.t.- | complexity - B
I'ixed Assets
Rent of Staff
Quarters
Valuation of
Stocks
Revenue
Recognition
Recoveries/pa
yments to
Nazul
A_ggounts : - :
Expenditure | No  specific | Vague
on .| finding about,| comment
Commonweal | complexity
th Games
need to . be
verified I
License No  specific | Accounting
fee/scrvices finding "about | Policy No.
charges  for | complexity 11(c)
use of Nazul : :
properties
such as staff
Jquarters
involves
complexity _ 1 .
Land Premia | No .specific | Accounting
i respect of | finding about | Policy No.
lands  mazul | complexity 11 (B) and
lands : Notes No. 4
appropriated ' oL
to  housing o B
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transferred to

Nazul
-Account

Has no

18 | Non-recovery Note No. 10 X \/
of old | accounting :
balances from | implication
Slum for the year
Department '
and Sports
Authority = of
India I - 1
19 | Short booking | This is not a Managemen X N
of license fee | discovery by |t Letter of ‘
0f Rs. 26 Jacs | the AO, but | C&AG
’ has been
taken  from
the
Management
Letter of C&
AG. Even
“they did not
find this
- | significant to

qualify  the
accounts for
this shoit
| booking

”

28.  'the table is indicative that direction for special auditor in the first
year swayed and it is apparent has been largely responsible for the
dircction of special audit in the subsequent years. There is also

justiﬁ@tion and merit in the plea of the petitioner that in case special

~audil was not directed in the subsequent years, the direction for special”

: aﬁdi{ ih the first year, i.e., Assessment Year 2003-04 would itself falter

because the reasons to some extent are followed/reiterated and are inter
connccted.  The reasons recorded for the first year have, thercfore,
prompled and compelled the. Revenue/Assessing Officers to direct

special audit in the subsequent years.

. -
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|
29, Asnoticed in the assessment years 2003-04 and 2004-05, books of

accouhls were not called and cxamined. In the counter affidavit, it is
stated ﬂiat accounts/statement and .replies were called for and
considered. As noticed; the reasons recorded do not refer tc examination
_ of books of accounts or any entries therein which could be a causc for
confusion or complexity relating to accounts. In the counter affidavit, it
1s stated that the Assecssing Officer asked for the details and after
considering the details came to the conclusion that the details supplied

were Loo complex.

.30, In the assessment year 2005-06, the réspondents have stated that
the books of accounts for a part period were called for and examined and
thereafter the Assessing Officer vide letter dated 17" October, 2007,
referred the matter to the Director of Income Tax (]-‘:‘Xémjation)
récommcnding special audit in view of the accounting complexity. The
case of the petitioner, however, is that the notice under Section 143(2)
was issucd by the Assistant Director of Income Tax (Exemption), Trust
Circle-11, vide letter dated 6" “August, 2007. | Subsequently, the
jurisdiction was transferred to -Additional Director of Income ‘lax
(Exemption), Range-I, Who had fixed the first hearing on 7 September,
2007.  The petitioner vide letter dated 24" September, 2007, haéi
submitted documents at the time of hearing. On 15" October 2007,
bacoks of accounts were produced before the Assessing Officer who had
perused . and exa.m_ined the same and adjourned the casc to 5™ November,
2007. On 5" November, 2007, the matter was again adjourned to 26"
Ndvcmbcr, 2007, with direction that the petitioner should explain how
their activitics were covered under .the definition of “Charity” i.c.

Scction 2(15) of the Act.  Beforc the next date of hearing, show causc
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notice dated 13" November, 2007, was issued under Section 142(2A). \/5 5

Reply: was filed on 22" November, 2007. Thereafter order dated 11"
December, 2007 was passed under Section 142(2A). As noticed above,
the recommendation for special audit was made on 17" Octobér, 2007,

. : i
within two days after the books of accounts were produced on 15"

" October, 2007. The letter dated 17™ October, 2007 has not been placed

on record by the respondent. In the show cause notice dated 13

November. 2007, it was stated by the respondent that the petitioner in

- 'the course of assessment proceedings had explained that the cash book,

record of receipts and payments was kept zone wise and at the end of the
month the summary of receipts and payments under different heads were
submitted to the Head Office for consolidation. At the end of the year,

ledgerisation of receipts and payments was made on consolidated basis

~upder cach head. The cash book maintained in, different zone levels had

a scparate receipts and payments side, under the heads “temporary

‘advance, permanent imprest, special permanent imprest, cheques and

chest and cash in hand”.  This along with the conversion of accounts at

the ycar end, it was observed involved accounting complexity for a Jarge

*organization as DDA. In this regard, our observations in paragraph 24

abO\.fe arc relevant. A genuine attélnpt to understand the accounts and
entries should be made. Details and questions should be raised with
réga_rd to accounts and entries and only when the explanation offered is
not sdtisfactory, or verification is not possible without the help and
assistan&; of a special auditor, éétion under Section 142(2A) is required.
SCCOIlaly; in the audit report, it was mentioned that the petitioner had

received carnest money and sccurity deposits from contractors. Scction

. 26958, it was observed applied to loan and deposits and examination

and whether there was violation of Section 269SS involved accounting

.%:
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complexity. The petitioner had stated that the deposits made were not M |

released cxcept by way of account payéc cheques.  The Asscssing
Officer records this aspcct was not verifiable in view of the nature and
complexity involved. In the reb‘ly, the petitioner had also stated that
Section 269SS was not applicable to g corporation e-stablished.undcr the
Central, State or Provincial Act. Payments or refunds by the pétitioner
could be verified from the accounts and bank records. The petitioner
could be asked to collate the deposits received with payments made.

This would not be a complex accounting exercise, if it is not specifically

indicated and stated why and how it involved complexity in accounts.

31.  In the assessment year 2006-07, the respondents have stated that

books of accounts were produced but the copy of the C&AG report was

not filed before the Assessing Officer. Again it was stated that the cash

Py

oooks were maintained at different zone levels and monthly accounts

'wérc'p.repéred_ and!sent to the Head Officer for consolidation. Similarly,

applicability of Section 269 SS involved complexity of accounts. The

petitioner has stated that a preliminary questionnaire dated 12

.' ‘November, 2008, was issued fixing the hearing on 18" November, 2008.

On the date of the hearing, the-petitioners were informed that there was

change in jurisdiction and the case was. transferred 1o Deputy Director of

Income Tax (Exemption) Trust Circle-II. The petitioner was asked to

and had filed reply to the ' questionnaire along with a notc on the

- - : ’ I l
-accounting procedure and had produced sample books on 26"

November, 2008, Books of aocoimts,wcre not opened by the Asscssing
Officer nor any specific query was raised on any entry in the books. On

il . : '
4" December, 2008, show cause notice was issued and after reply was

WPC 356-2011 & conn. matters ' Page 36 of 42




filed on 11" December, 2008, impugned order directing special audit

dated 29" December, 2008 was passéd.

32.  In the assessment ycar 2007-08, reference is made to complexity
of accounts as accounts were maintained at zonal level and then
transferred to the Head Office on monthly basis and applicability of

I . ~

Scction 26988 was mvolved. This amounts to complexity of accounts.

2

The petitioner on the other hand has stated that questionnaire dated 12"
November, 2008 was issued by the Director of Income Tax (Yxcmption)
Range-1, but subsequeﬁt],y jurisdiction was transferred to Deputy
Director of Income Tax, Trust Circle-II and the case was adjourned to
26 November, 2008. In terms of notice dated 18" -Novem_ber, 2008,

th

reply to the questionnaire was flied on 26 November, 2008 and on the

said datc the books of accounts were produced. However, they werc
< ) !

“never opened and no specific query was raised on any entry in the books

of accounts. Thereafter, show cause notice dated 4“] December, 2008,
was issucd. Reply ‘was filed on 11™ December, 2008 "and. on 29"
December, 2008, order under Scction 142(2A) directing special audit

was passed.

o]

-
320

In the writ petition for assessment year 2008-09, the petitioner has

stated-that scrutiny notice dated 16" September, 2009, was issued. On

28" July, 2010, a fresh notice with preliminary questionnaire was issued.
' . : : - { ;1
eply to the questionnaire was filed on 2" August, 2010. On 28"

November, 2010, copy of the audit report of AG was filed and books of

accounts -of Commonwealth Games was called for but no examination

. i ,

was undertaken nor any query was asked.  On 26" November, 2010,
- . o~ . t] .

show causc notice under Section 142(2A) was issued. On 6" December.

2010, 1‘6})1y thereto was filed. By the order dated 15™ December, 2010,
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~ special audit-was.directed. In the show cause notice, in addition to the ‘\4 |
other grounds -it was stated that in the year, ei{penditurc - for
ﬁ:.ox.nmonwcalth games was incurred on construction. The books of |
accounts did not reveal Whéther a transparent tender proccss was
resorted to.  In receipt and payment accounts, there was expenditure of
Rs.39 crores under the head “'Commonwea_lth Games Reserve -Fund
break-up”. Rs.300 crores had been transferred to Commonwealth Game
Reserve” from income and cxpienditure account. There was nced 1o
verify whether the threshold limit below which tendering was not done,
was breached. It was to be examined whether coﬁtracts were broken
down into smaller contract. Monitoring mechanism in cascs of small
contracts was required to be verified. In the reply dated 6" December,
2010, it was stated that in the last hearing or earlier, no accounting issue
~_. W,as raised that was difficult to understand or comprehend. The C&AG
roport had been submitted. It was submitted that the accounts were
maintained in a systematic mannér and in just one hearing nobody could
come to the conclusion that the accounts were complex. There was no
cmnpléxity in the accounts. Question of transparency in tendering, we

may obscrve, is not an accounting issue or problem.

34.  Inthe assessment, year 2009~10, in the counter affidavit, it is stated
th‘at “L.IA]C books of accounts were produced. . Cash book etc were
-',m'aimaiu.cd on zonc level and entries were subsequently made on
monthly basis at the Head Office. This process involved complexity.
Verilication of loan and deposits and applicability of Section 269SS also
mvolved complexity. The Dircctor of Income Tax (]iiemption} while

granting approval for audit has stated that special audit had been directed
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tor the assessment year 2008-09 and the reasons were not being

“repeated.  He has further recorded that the direction for special audit was
- derived from the fact that the assessee had failed to give proper reply

~ regarding declared income and whether any part of the property was

uscd for benefit of person referred in Section 13(3). Special audit was
nceessary to examine irregulafities committed in connection with the
cxpenditure in relation to Commonwealth games.. It is pointed.out by the
petitioner that in the show cause notice, there is n‘o.reference to Section
13(3) or ény related person and misuse of ass_éts or funds by a related

person.  Irregularities can be examined and verified by the Assessing

"Officer and for ‘this purpose, special audit is not required. FHxemption
. and Veriﬁcation by themselves cannot and do not constitute complexity

. 1n accounts.

~a)

35.  Inconsistencies, vague views and non- application of mind, it has
been argued, is apparent from other reasons recorded. To avoid prolixity

we are not specifically dealing with the said contention on dach

reason/ground in detail. But it does appear that some of the reasons do -

not rclate to 601nplexities_ of accounts or are not relevant. By way of
lustration, we may also refer to reason No. 11 recorded in the order

dated 15" December, 2010 for the A%ssessment Year 2008-09, which is

-as under:

“Comments/findings of the C&AG report which
may be obtained by the auditor and the
implications, are to be examined.”
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36.  The aforesaid reason shows that the Assessing Officer had not
obtained comments/ findings on the C&AG report but he had directed
“the special auditor to obtain/ask for the same, and then give his opinion.
“The aforesaid reason itself justifies quashing of the said order on the
ground of non application of mind an&.failurc to exercise jurisdiction

keeping in view the parameters of Section 142(24).

o}

'37. One more additional factor for the-initial assessment years may be

noted that the petitioner DDA  was granted registration as a

charitable institution under Chapter 12AA of the Act in 2006 with:

retrospective effect w.e.f. 1% A}Jl:il, 2002. This fact was not in the
knowledge of the respondent authoritics when the first few orders for
| \specml audit were passed. Counscl for the Rcvcnuc has relied upon
Scction 13(3) of thc Act and submitted that the registration under
bc(ctl_on 12AA is not final and facts and accounts of each year have to be
cx‘amincd. There can be no doubt that facts and accounts of cach year
have 16 be cxamined but this is different from stating or alleging that
Section 13(3) is applicable. Varibus contentions and issues have to be
examined before a finding is recorded that Section 13(3) 1¢ attracted and
applicable. It is the contention of thé petitioner that misappropriation, if
any, by the employees or third persons which causes loss (o the
petitioner cannot be a gro~und to invoke Section 13(3) as the pelitioner is

a distinct taxable entity. The petitioner suffers when there is

. Jnisappropriation of the funds or misuse of assets/funds because of

malafide or criminal intent of a third person. Thesc are aspects and facts
which are to be examined in the assessment. proceedings. However, the
contentions raised by the petitioner are relevant factors which have to be

considered. It is different matter that the Assessing Officer may or may
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not accept the said contention. ‘The contention is as such not an

accounting issue, unless it is held that the accounts indicate or prima

facie show misuse or wrong use of funds by related persons and Scction:

13(3) s attracted. I'or details and exact figures.in a given matter, special

audit may be justified. The legal contention raised by the petitioner

rcannot be decided by a special auditor and has to be decided by the

Assessing Officer.

38. In these circumstances, we have no option but to quash the

direction/orders for special audit in cach of these years. The writ
petitions are allowed and the orders under Section 142(2A) are quashed.
'l‘hi'}s, however, docs not mean that if the Asscssing Officer during the
course of the assessment proceedings feels and requires special audit, he
cannot record reasons and justify special audit. It will be open to the

)

Asscssing, Officer in the course of the assessment proceedings to record

fresh reasons and direct special audit under Section 142(2A) of the Act.

It will be cqually open to the petitioner to contest the direction for

special audit in accordance with law on the ground that the mandatory

conditions stipulated in the said Scction are not satisficd.

39.  Pursuant to interim orders passed in writ petitions the assessment
proccedings for the Assessment Years 2003-04 onwards have been
stayed.  Now, assessment proceedings have to be restarted but taking up

of all thc assessment years together would unnecessarily cntail

difficulties. and result in asscssments being framed in haste and hurry.

The petitioner and the Assessing Officer will be put to considerable .

imconvenience.  In these circumstances, we feel that the asscssment
proceedings for the Assessment Year 2003-04 shall be taken up for

scrutiny and hearing first and will bé completed before the assessment
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proceedings for other years are iaken up for héaring. The interim stay
orders granted carlier will continue for the Assessment Years 2004- 05
onwards tili the assessment proceedings for the Assessment Year 2003-

G4 arc concluded.

40.  Yhe writ petitions arc accordingly disposed of. No costs

G

(SANJIV KHAMNA)

. JUDGE
!}}), s
(R.V. EASWAR)
JUDGE
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