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* IN THE HIGH COURT OF DELHI AT NEW DELHI

% | Judgment Reserved on : 16" January 2012
Judgment Pronounced on: 237 lanuary, 2012

LPA 103/2011

DELHI POLLUTION CONTROL COMMITTEE  ..... Appellant
Through  Mr.C: Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

Versus
RIDGE VIEW CONSTRUCTION PVT LTD ..... Respondent-

Through Mr.Anil Sapra, Sr. Advocate with Ms.Urvi
Kothiala and Ms.Praneeta Vir, Advocates.

CORAM: |
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
HON'BLE MS. JUSTICE PRATIBHA RANI

PRADEEP NANDRAJOG, ].

For orders see LPA N0.895/2010.
N

(PRADEEP NANDRAJOG)
JUDGE

(PSAT: IBHmT\g\—/(—?

JUDGE

JANUARY 23, 2012
Cdk

Signatur_e}&lp Verified
Digitally Signed
By:AMULYA




¥ IN THE HIGH COURT OF DELHI AT NEW DELHI

% /udQ/ne/7t Reserved on : 16" January 2012
[ua’qment Pronounced on: 23 January, 2012

+ , LPA 895/2@1@ '

DELHI POLLUTION C@l\ITROL COMMITFEE ..... Appellant
Through: IVIr C. Mohan Rao and Mr.Lokesh Sharma,
Ad;vocavtes with Mr.Dinesh Jindal, L.O.

versus
- SPLENDOR LANDBASE LTD ... . Respondent

Through: Mr.B.B. Gupta, Ms.Mandeep Kaur and
Mr.Harsh Hari Haran, Advocates

S  LPA 1/2011 & CM| No 6781/2@11 (Cross Objections)

DELHI POLLUTION COI\ITROL COMMITTEE ... Appellant
Through I\/Ir C. Mohan Rao and Mr.Lokesh Sharma,
Ad‘vocates with-Mr.Dinesh findal, L.O.

Versus

SACHDEVA BUILDON PVT LTD & ORS ... Respondents
Through I\/In Sanjay Goswami, Advocate for R-1
‘ - I\/lr: Neeeraj Chaudhari, CGSC with
- Mr.Akshay Chandra and Mr.Khalid Arshad,
~ Advocates for UOI

LPA 6/2011 & CM:N0.6779/2011 (Cross Objections) -

DELHI POLLUTION CCNTROL COMMITTEE ... Appellant
Through I\/Ir C. Mohan Rao and Mr.Lokesh 5harima,
Advocates with Mr.Dinesh Jindal, L.O.
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versus

VARDHMAN PRQPERTIES LTD & ORS ... Respondents
- Through Mir.Sanjay Goswami, Advocate for R-1

LPA 7/2011 & CM N0.6780/2011 (Cross Objections)
DELHI POLLUTION CONTROLCOM’MITFEE ..... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

versus

VARDHMAN PROPERT!ES LTD. & ORS ... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1

LPA 8/2011 & CM N0.6782/2011 (Cross Objections)

'DELHI POLLUTION @OI\ITROL COMMITTEE ... Appellant
‘ Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
N Advocates with Mr.Dinesh Jindal, L.O.

versus

VARDHMAN PROPERTIES LTD & ORS ... Respondents

Through Mr.Anil Sapra, Sr. Advocate with Ms.Urvi | .

Kothiala, Ms.Praneeta Vir and Mr.Sanjay
‘Goswami, Advocates

LPA 9/2011

DELHI POLLUTION CONTROL COMMITTEE  ..... Appellant

Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,

Advocates with-Mr.Dinesh Jindal, L-O.
- Versus

MANISH BUILDWELL PVT LTD & ORS ... Respondents
Through Mr.Sanjay Goswarmi, Advocate for R-1

= 2 of 28
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LPA 10/2011

DELHI POLLUTION CONTROL COMMITTEE e Appellant
Through - Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, 1..C.

versus

MANISH BUILDWELL PVT LTD & ORS ... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1

LPA 11/2011
DELHI POLLUTION CONTROL COMMITTEE ... Appellant
' Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
A;dvocates with-Mr.Dinesh Jindal, 1..O.

versys

VARDHMAN LAND DEVELOPERS PVT

Y LTD & ANR : .. Respondents

Through None:

LPA 22/2011 & CM No0.6824/2011 (Cross Objections) |

DELHI POLLUTION CONTROL»_COIVIIVIITFEE ..... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
' Advocates with Mr.Dinesh Jindal, L.O.

vVersus

PANKA] BUILDWELL: LTD & ORS ... Respondents
Through I\/Ir Sanjay Goswami, Advocate for R-1
I\/Ir Neeeraj Chaudhari, CGSC with

M| Akshay Chandra and Mr.Khalid Arshad,

W , Advocates for UOI

LPA ’3/2011 & (CM No0.6832/2011 (Cross Objections)

DELHI POLLUTION GONTROL.COI\/ IMITTEE ... Appellant
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Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with:Mr.Dinesh Jindal, [..O.

versus

RAJESH PROJECTS INDIA PVT LTD & ORS. ... Respondems
Through  Mr.Sanjay Goswami, Advocate for R-1
' Mr.Neeeraj Chaudhari, CGSC with
IVlr Akshay Chandra and Mr.Khalid /\rfhad
' Advocates for UOI '

LPA 24/2011 & CM N0.8168/2011 {Cross Objections)

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Ad-vocates with Mr.Dinesh Jindal, L.O.

Versus

BEST REALTORS (INDIA) LTD & ORS ... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
Mr.Neeeraj Chaudhari, CGSC with
IVlr Akshay Chandra and Mr.Khalid Arshad,
Advocates for Ul

LPA 25/2011 & CM N0.6828/2011 (Cross Objections) |

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Ad‘vocates with Mr.Dinesh Jindal, L.O.

Versus

BEST CITY DEVELOPERS (INDIA) PVT LTD. ,
&ORS Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
‘ Mr .Neeeraj Chaudhari, CGSC with
Mr :Akshay Chandra and Mr.Khalid Arshad,
/\dvocates for UOI
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LPA 26/2011 & CM N0.6831/2011 (Cross Objections)

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through = Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

Versus

HOME LINKERS PVT LTD & ORS. ... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
g Mr.Neeeraj Chaudhari, CGSC with
Mr.Akshay Chandra and Mr.Khalid Arshad,
Advocates for UOI

LPA, 27/2011 & CM M0.6833/2011 (Cross Objections)

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O,

Versus

RAJESH PROJECTS INDIA PVT LTD & ORS ... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
Mr:Neeeraj Chaudhari, CGSC with -
MriAkshay Chandra and Mr.Khalid Arshad,
AdVvocates for UOI

LPA 28/2011 & CM No.6826/2011 (Cross Objections)

DELHI POLLUTION CONTROL COMMITTEE ... Appellant

Through MriC. Mohan Rao and Mr.Lokesh Sharma,

Advocates with Mr.Dinesh Jindal, L.O.

- versus

VARDHMAN PROPERTIES LTD & ORS. ... Respondents

LPA 895/2010 & connected matters ' Page 5 of 38



Through Mf.Sarwjay Goswami, Advocate for R-1
' Mr.Neeeraj Chaudhari, CGS5C with

Mr.Akshay Chandra and Mr.Khalid Arshad,

Advocates for UOI

LPA 45/2011

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

vVersus .
JINDAL BIOCHEM PVT LTD & ORS ... Respondents
Through Mr.Neeeraj Chaudhari, CGS5C with

Mr.Akshay Chandra and Mr.Khalid Arshad,

Advocates for UOI

LPA 416/2011 & CM No. 8164/&011 (Cross Objections) -

. DELHI POLLUTION CONTROL COI\/HVIHTEE . Appellant

'Fhroug_h l\/lr C. Mohan Rao and Mr.Lokesh Sharma,

Advocates with Mr.Dinesh Jindal, L.O.
versus

AS BUILDWELL PVT LTD & ORS . Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
Mr.Neeeraj Chaudhari, CGSC with
I\/lr Akshay Chandra and Mr.Khalid Arshad,
Advocates for UOI :

LPA 47/2011 & CM No,6825/2011 {Cross Objections)

DELHI POLLUTION CONTROL COMMITTEE . ..... Appellant

s Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, .O

versus
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MAITRI MUTUAL BENEFITS LTD & ORS ... Respondents
. Through Mr.Sanjay Goswami, Advocate for R-1
"~ Mr.Neeeraj Chaudhari, CGSC with

Mr.Akshay Chandra and Mr.Khalid Arshad,

Advocates for UOI .

LPA 48/2011 & CM No.6823/2@11 (Cross Objections)

"DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates WIth Mr. Dlnesh Jindal, L.O.

versus '
NIRVAN HIRE PURCHASE LTD & ORS . ..... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
- Mr.Neeeraj Chaudhari, CGSC with
IVIr Akshay Chandra and Mr.Khalid Arshad,
/-\dvocates for U0l

H_[P’A 50/2011 & CM No.6827/2011 (Cross Obiections)

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

VEersus

NIPUN BUILDERS & DEVELOPERS PVT
LTD & ORS L Respondents
Through Mr Sanjay Goswami, Advocate for R-1
: I\/hNeeeraJ Chaudhari, CGSC with

Mr.Akshay Chandra and Mr.Khalid Arshad,

AdVvocates for UOI

LPA 51/2011& CM N0.6829/2011 (Cross Qbjections)
DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through ~ Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates vvlth Mr.Dinesh Jindal, L.O.

, LPA 895/2010 & connected matters Page 7 of 38
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versus

VARDHMAN PROPERTIES LTD & ORS ... Respondents
Through Mr.Sanjay Goswami, Advocate for R-1
Mr.Neeeraj Chaudhari, CGSC with
Mr.Akshay Chandra and Mr.Khalid Arshad,
Advocates for UOI

LPA 53/2011

DELHI POLLUTION CONTRQL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

Versus

ESS CEE CEE & ASSOCIATES (INDIA) PVT LTD .. Respondent
Through Mr.Anil Sapra, Sr. Advocate with Ms.Urvi
Kothiala, Ms.Praneeta Vir and Mr.Sanjay
Goswami, Advocates

LPA 54/2011 & CM N0.6004/2011 {Cross Objections)

DELHI POLLUTION CONTROL COMMITTEE L. Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Aplvocates with Mr.Dinesh Jindal, L.O.

Versus

- FARGO ESTATES PVT LTD S Respondent
Through  Mr.Ankit Jain, Advocate

LPA 58/20116& CM N0.6830/2011 (Cross Objections)
DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

VErsus
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VARDHMAN PROPERTIES LTD & ORS ... Respondents
: Through Mr.Sanjay Goswami, Advocate for R-1
- Mr.Neeeraj Chaudhari, CGSC with

Mr.Akshay Chandra and Mr.Khalid Arshad,

A’dYocates for UOI

LPA 94/2011

DELHI POLLUTION CQNTROL COMMITTEE ..., Appellant
Through = Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

versus

DLF RETAILER DEVEL?OPERS LTD Respondent
Through Mr.B.B. Gupta, Ms.Mandeep Kaur and
Mr’Harsh Hari.- Haran, Advocates

LPA 9.»/1@11

ADELHI POLLUTION CONTROL COIVIMITFEE ..... Appellant-
Through  Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Ad_vo_cates with Mr.Dinesh Jindal, L.O.

versus |

LAXMI BUILDTECH PVT LTD & ANR ... Respondents
Through Mr.Kailash Vasdeyv, Sr. Advocate with
Ms:Neoma Vasdev Gupta, Ms.Ekta Mehta
and Ms.Joanne Pudussery, Advocates for
respondent No.1.
Mr.Neeeraj Chaudhari, CGSC with

Mr.Akshay Chandra and Mr. Khahd /\kshad,

Advocates for UOI

LPA 96/2@11

DELHI POLLUTION CC)I\ITROL COMMITTEE ... Appellant
Through IVIr C Mohan Rao and Mr.Lokesh Sharma,

LPA 895/2010& connected matters ' : ~ Page 90738
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Advocates with Mr.Dinesh Jindal, L.O.
versus
MANISH BUILDWELL PVT LTD'&'ORS ..... J\ésioondentf;

Through Mr.Sanjay Goswami, Advocate for R-1 -
Mr.Neeeraj Chaudhari, CGSC with

Mr Akshay Chandra and Mr.Khalid /\ishad,

Advocates for UOI

LPA 9//2@11

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through IVlr C. Mohan Rao and Mr.Lokesh Sharma,
Adgvocates with Mr.Dinesh Jindal, L.O.

versus

BRIGHTWAYS HOUSING & DEVELOPME[\II
LTD & ANR o Respondents
Through MriAnil Sapra, Sr. Advocate with Ms.Urvi
‘Kothiala and Ms.Praneeta Vir, Advocates
‘for R-1.
MriNeeeraj Chaudhari, CGSC with

Mr.Akshay Chandra and Mr.Khalid Arshad,

Adyocates for UOI

LPA98/2011
DELHI POLLUTION CONTROL COMMITTEE ... Appellant

Through Mr C. Mohan Rao and Mr.Lokesh Sharma,
Adyocates with Mr.Dinesh Jindal, L.O.

Versus

DLF COMMERCIAL DEVELOPERS LTD ..... Respondent

LPA 895/2010& connected matters Page 10 of 38
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Through Mr.B.B. Gupta, Ms.Mandeep Kaur and
| IVl'r Harsh Hari Haran, Advocates

L[PA 99/2011

DELHI POLLUTION CONTROL COMMITTEE ... Appellant

Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,

Advocates with Mr.Dinesh Jindal,"L.O.
versus

GALLERIA PROPERTY MANAGEMENT
SERVICES PVTLTD : ... Respondent
Through l\/lr B.B. GupLa Ms.Mandeep Kaur and
Mr.Harsh Hari Haran, Advocates

LPA 100/2011

DELHI POLLUTION CONTROL'COMMITFEE ..... App(\ll(mt
- Through Mr.C. Mdhan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

Versus
PROSPEROUS ESTATES PVT LTD ... Respondent
Through = None

LPA 101/2011

DELHI POLLUTION CONTROL COMMITTEE ... Appellant

Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,

Advocates with Mr.Dinesh Jindal, L.O. .

Versus

REGENCY PARK PROPERTY I\/IANAGEMENT
SERVICES pvT LTD: ... Respondent
Through IVlr B.B. Gupta Ms.Mandeep Kaur and
Mr.Harsh Hari Haran, Advocates

LPA 895/20108& connected matters ! Page 11 of 38
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LPA 102/2011

'DELHI POLLUTION ¢ORITROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
: Advocates with Mr.Dinesh Jindal, L.O.

versus -

PALIWAL DEVELOPERS LTD .. Respondent
Through Mr.B.B. Gupta, Ms.Mandeep Kaur and
: Mr.Harsh Hari Haran, Advocates

LPA 103/2011

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

versus - |
RIDGE VIEW CONSTRUCTION PVT LTD ... Respondent

Through Mr.Anil Sapra, Sr. Advocate with Ms.Urvi
Kothiala and Ms.Praneeta Vir, Advocates.

LPA 104/2011

DELHI POLLUTION ¢ONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

Versus
RC SOOD & COPVTLTD . . ..... Respondent

Through ' Mr.Shobhit Chandra, Advocate

LPA 895/2010 & connected mattersi B Page 12 of 38



LPA 709/2@11

DELHI POLLUTION CONTROL COMMITFEE ..... Appellant
Through IVI,r.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

versus

LODHI PROPERTY COLTD ... Respondent
Through Mr.B.B. Gupta, Ms.Mandeep Kaur and
Mr.Harsh Hari Haran, Advocates

LPA 710/2011

DELHI POLLUTION CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

versus

BHARTIREALTY LTD .. ‘Respondent
Through Mr.Dushyant Manocha and I\/IS Tarunima
Vula Advocates

LPA 866/2011

DELHI POLLUTION. CONTROL COMMITTEE ... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh Jindal, L.O.

Versus

ANUSH FINLEASE & CONSTRUCTION PVT
LptT0 T Respondent
Through I\/Ir Ajay Kumar and Mr.Naveen Tayal,
Advocates.

LPA 895/2010&, connected matters : _ Page 13 le?}ﬂ



LPA 867/2011

DELHI POLLUTION CQNTROL COMMITTEE ..... Appellant
Through Mr.C. Mohan Rao and Mr.Lokesh Sharma,
Advocates with Mr.Dinesh jindal, L.O.

vVersus
TIRUPATI INFRAPROJECTS PVT.LTD ..... Respondent
Through Mr.sAjay Kumar and Mr.Naveen Tayal,

Advocates .

CORAM
HON'BLE MR. JUSTI CIE PRADEEP NANDRAJOG
HON'BLE MS. JUSTICE PRATIBHA RANI

PRADEEP NANDRAJOG, |.

1
[

‘Slngle Judge vide order dated Seprember 30, 2010. The said
decision has been followed subsequently by another learned
_-Smgle judge. Instant appedls lay a challenge to the said decisions
pronounced by. the Iearne;d Single Jjudges of this Court; and since
.the reasoned decision_i$ the one which was pronounced on
September 30, 2010, Ieafrned counsel for the parties conceded
that it is said decision Wthh needs to be reflected upon by us in
the appeal( S). , _

2. - Writ petitions Were.filed challenging notices issued by
the Delhi Pollution C_oriwtrol‘ Committee (DPCC) to the writ

- petitioners or penalties levied, which were paid under protest or

bank guarantees submitted by the writ petitioners, which were
under threat of being invdked. The petitions have succeeded, not

in full, but in part. Directions have been iséued to DPCC fo take

LPA 895/2010 & connected matters ;‘ ' ) Page 14 of 38
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action afresh and guided iby the decision of the learned Single -

Judge. |

3. The building's " with respect ‘whereto action was
proposed to be taken or wes taken by DPCC, are of three kinds: (i)
Residential Housing Comp|e><es, (i) Commercial Shopping
Complexes, and (iii) Shop?ping Malls. =~ Actions were initiated or
decisions were taken on the allegation -that with respect to the
buildings constructed, the 'writ petitioners'had not obtained a

‘consent to establish’as required under The Water (Prevention and

Control of Pollution) Act,§1974' (hereinafter referred to as ‘the -
Water Act’) and ’CO/7sel7t’t0 o,oe/“ate’ as required under The Air |

(Prevention and “Control of Pollution) Act, 1981 (I‘1ereinafter

referred to as ‘the Air Act’ )

4. Issues have been debated before the learnod Single
Judge and even before us! with reference to Sectrons 2(g), 2(gqg).
2(k), Sectlon 25 and Sectlon 33A of the VVater Act, and Sections
2(a), 2(j), 2(k), Section 21 and Section 31A of the Air Act. Thus, we
begin our chartered Journey by noting the said provisions.

| 5. ‘Section 2(g), (gg) 2(k), relevant part of Section 25
and Section 33A of The Water (Preventlon and Control of Pollution)
Act, 1974 read as under:-

2. Definitions.— In this Act unless the cnn’texﬂ
otherwise requnres -

LPA 895/2010 & connected matters | ‘ : Page 15 of 38



(g) 'sewage efﬂuent means effluent from any
sewerage system or sewage disposal works and
includes sullage from open dralns

(gg) ‘sewer’ means any COﬂdUIt pipe or channel,
open or closed, carrylng sewage or trade effluent;

(k) ‘trade efﬂiuent’. includes any liquid, gaseous-

or solid substance which is discharged from any
premises used for carrying on any industry,
operation or process or treatment and disposal
system, other than domestic sewage.

- 25. Restrictions on new outlets and new

discharges.-

(1) Subject to the prowsmns of this section, no
~person shall, WIthout the previous consent of 1hc‘
State Board,—

(a) establish or take any steps to establish any
industry, operatlon or process, or any treatment
and disposal system or any:extension or addition
thereto, whichiis likely to discharge sewage or
trade effluent into a stream or well or sewer or on
land (such di:scharge being hereafter in this
section referred to as discharge of sewage); or

Prov1ded that a person in the process
of taking any steps to establish any industry,
operation or process immediately before the

commencement of the Water . (Prevention-

and Control of Pollution] Amendment Act,

LPA 895/2010 & connected matters : : Page 16 of 38
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1988, for which no consent was necessary
prior to Such commencement, may continue
to do so for a period of three months from
such commencement or, if he has made an
~application for such consent, within the said
period of three months, tili the disposal of
such application. -

(5) Where, Wi’chout the consent of the b5tate

Board, any lndustry, operation or process, or any .
“treatment and dl,,posal system or any extension

or addition thereto, is established, or any steps
for such establishment have been taken or a new
or altered outlet is brought into use for the
discharge of sevvage or a new discharge of

-sewage is made the State Board may serve on

the person who ‘has_ established or taken steps to
establish any industry, operation or process, or
any treatment: and disposal system or any
extension or addlnon thereto, or using the outlet
or making the o;h;charge as the case may be,
notice imposing' any such conditions as it miqnt
have imposed on an application for its consent in
respect of Such establlsnment such outlet or
discharge. :

(7) The consent referred to in sub-section (1)
shall, unless given or refused earlier, be deemed
to have been given unconditionally on the expiry
of a period of four months of the making of an
application in this behahc complete in all respects
to the State Board. -

LPA 895/20108& connected matters ' Page 17 of 38
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33A. Power to give directions.— Notwithstanding
~anything contamed in any other law, but subject

to the provisions of this Act, and to any directions

that the Central Government may give in this
behalf, a Boardl may, in the exercise of its powers -
and performang:e of its functions under this Act,

issue any directions in.writing to any person,

officer or authbrlty, and such person, officer or
authority shall. be bound to comply with such

directions.

Explanation.— For the avoidance of doubts, it
is herebyi declared that the power to issue
dlrectlons' under this section includes the
power to d|rect—

(a) the closure prohibition or regulation of
any industry, operation or process; or

(b) the stoppage or regulation of supply of
electricity, water or any other service.”

‘

6. Section 2(a), 2§j), 2(k), rélevan't part of Section 21
and Section 31A of- Thé Air (Prevention and Control of
Pollution) Act, 1981 read as under:-
2. Definitions.— In this Act; unless the .context
otherwise requires,—
(a) ‘air polluftant’ means any solid, liquid or
gaseous substance (including noise) present in
the atmosphere in such concentration as may be
or tend to be injurious to human beings or other
living creatures or plants or property or
" environment;
v
(b) ...
(c) ...
(d) ...
(e) ... ‘

LPA 895/2010 & connected matters ! o  Pageld of 33



() ‘emission’ means any solid or liquid or
gaseous substance coming out of any chimney,
duct or flue or any other outlet;

(k) ‘industrial‘i plant’ means any plant used for
any industrial or trade purposes and emitting any
air-pollutant into the atmosphere;

21. Restrictions on use of certain industrial
plants.— (1) Subject to the provisions of this
section, no person shall, without the previous
consent of the!State Board, establish or operate
any industrial iplant in an air pollution control
area:. ? |

Provided that a person operating any
industrial; plant in any air pollution control
area immediately before the
commencement of section 9 of the Air
(Prevention ~and Control - of Pollution)
Amendment Act, 1987 (47 of 1987), for
which nol consent was necessary prior to
such commencement, may continue to. do
so for a period of three months from such
commencement or, if he has made an
application for such consent within the said
period of-three months, till the disposal of
such appl}ication-. :

(3) ...

(4)  Within a% period ;of four months after the
receipt of the iapplication for consent referred to
in sub-section (1), the State Board shall, by order

LPA 895/2010& connected matters : Page 19 of 38



in writing, and for reasons to be recorded in the
order, grant }the consent applied for subject to
such conditions and for such period as may be
specified-in tHe order or refuse such consent:

Provnded that it shall be open to the
State Board to cancel such consent befare
the expiry of the period for which it is
granted ;or refuse further consent after such
expiry if the conditions subject to which
such consent has been granted are not
fulfilled:: :

Provrded further that before cancelling
a consent ‘or refusing a further consent
under the first proviso, a reasonable
.oppOItumty of being heard shall be given to
the perspn concerned..

31A. Power to vgﬁve. directions.- Notwithstanding-

anything contained in any other law, but subject
to the provisions of this Act and to any directions
that the Central Government may give in this
behalf, a Board may, in the exercise of its powers
‘and performance of its functions under this Act,

issue any directions in writing to any person,

office or authonty, and such person, officer or

authority shall be bound to comply with such

directions. :

Explanation.— For the avoidance of doubts, it is
hereby declared that the power to issue directions
under this section includes the power to direct-
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(a) the closure, prohibition or regulation of any
industry, operation or process; or

(b) the stoppage or regulation of supply of
electricity, water or any other service. :

7. VVith r'eferenée to the Water Act as originally framed in
the year 1974 and- as amended in the.year 1988 and with

0o

reference to the Statement of Objects and Reasons of the

Amending Act, the learned Single Judge has opined that the
legislative ame'ndments%carried, out in the original Water Act were
‘intended to expand the scope of the Water Act. The learned
Single Judge has highli;ghted that the expression ‘establish any

inaustry, operation or \process or any treatment and disposal .

system or any exte/75/'¢/7 or addition thereto, which is likely to

discharge sewage or frafa’e eff/uehz"’in clause (a) of Sub-Section (1)

of Section 25 made it'c'le:ar that the requirement to obtain previous
consent to establish an;y industry, operation or process was no
longer restricted to trade effluent being discharged but would also
encompass if ‘sewage e]j‘ﬂuent' Was discharged and with reference
to the definition of ’sevv%age effluent’ as per Section 2(g), has held
that the same would %include sewage of any kind, inctuding
domestic sewage. Theilearneol Single judge has also noted the
expanded definition of trade effluent’ as per Section 2(k) of the
Water Act Notmg the definition of the words ‘operation’ and
‘brocess’ in para 12 of the decision, and thereafter noting the
decisions that purposwe construcuon needs to be followed where
the mischief which exlsted before passing the statute was

detected and was mtended to.be remedied, the learned Single

Judge has concluded that collective operation or process of
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bathing in t/7e bathroom | :ana’ such processes as take place in the
toilet and cooking and Was/wng in the kitchen would be O,Uemf/o/b
~and processes contemp/atea’ by Section 25(1)(a) of the Water Act
for its applicability to reS/dent/a/ complexes. This is the COHC|U_>IOH
arrived at in para 16 but in the immediate next para i.e. paia 17,
the Iearned Single Judge has lodged 'a caveat by stating that he
was not-answering the questlon with reference to single storeyed
constructions. | _

3. With reference to the commercial complexes i.e.
Commercial Shopplng Complexes and Shopplng Malls, the learned
Smgle Judge has held that the definition of ‘trade effluent’ as per

Section 2(k) would encompass all kinds of non-domestic sewage

and has thus held that these bu1ld|ngs would be governed by .

clause {a) of Sub- Sectlon w1 of Secuon 25 of the Water Act.

9. As regards the very act of constructlng a building, in

paras 19 and 20, the Ieairned Single Judge has held that the very
act of constructing a com:rhercial shopping complex, shopping mall
or a residential complex ;Would"make applicable clause (a) of Sub-
Section 1 of Section 25 agncl-for vvhich the reasoning of the learned
Single Judge is that constructlon of commercial shopping or
residential complexes is! l|l<ely to have impact on water poliution
because [arge quantities :of water are.used during construction and
are aIso discharged. | ‘

10. Since, in all the cases, DPCC rose from the slumber
after buildings were completed and put to use, the learned 5ingle
Judge opined that DPCC could not levy penalties and for which

' 'iemedlal action, as per the Iearned Single Judge, was as provided
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in Sub-Section 5 of Sectio:n 25 ofithe Water Act.

11. The argument;of DPCC that the power to give directions
under Section 33A of ttste» Water Act has been negated by the
learned Single Judge, W;ith reference to various decisio_ns cited
which hold that the ;JoWer to Ie\)y penalty has to be expressly
conferred by the statute.:}

12. Pertaining to the Water Act, the learned Single Judge
has summarized the legai position, in para 29 as under:-

“29. The dlSCUSSIOﬂ so-far on the legal position
under the Water Act in relatlon to the petitioners
may be summarlzed thus:

(i) Section 25 (1) of the Water Act is intended
to COV@I"HO’CJUS’E mduqtry which discharges
‘trade leffluent’ but any. ‘orocess or
operatlon that results in a discharge of
sewage» not Ilmlted to trade effluent.

(i) The vvords operatlon Or-process’ occurring
in Sectlon 25(1)(a) have to be given the
widest poss;ble meaning and scope. This
approach is ‘consistent with the SOR of the
1988 amendments to the Water Act which
make it clear that the legislative intent Was
to expand the scope of the regulatory
powers of the state PCC. The principle of

e/usa’em generis is therefore inapposite in
the context

(iii) CommerCIal shopping complexes, shopping
malls and even residential complexes are

covered | by Sectlon 25(1)(a) of the Water
Act. ‘ :

(iv) The Ilablllty under the Water Act does not
get’ exempted only because the sewage
LPA 895/2010& connected matters S Page 23 of 38

Y3



discharged from such complexes joins the
main rmmunicipal sewerage system which
may or:may not be treated in keeping with
the water pollution norms.

(v) The pollution caused by discharge of
domestic sewage from a residential
complex or trade effluent from a
commercial complex or industry during the
construction phase as well as at any stage
after the complex becomes functional would
attract the various provisions of the Water
Act. !

(vi) With the buildings .in question having
already: been constructed without obtaining
prior consent to establish, the direction of
the DPCC -that those who had failed to
obtain prior consent to establish should now

v - apply for such consent is a direction that is
‘ not capable of being complied with. Instead
the DPCC should inveke the powers under
Section: 25(5) of the Water Act, issue show
cause : notices  setting out  the
conditionalities - required to be complied
with within a time frame and upon failure to
do so, invoke the powers to issue directions
" under Section 33A Water Act.

(vii) The Water Act is in a separate domain and
its provisions wijll have to be complied with
notwithstanding that the MCD has the
power .to. lay down a separate set of
regulations and bye-laws for use of water.

Where an applicant has not been communicated any
decision of the DPCC for four months after the making
of an applicatioh, the deeming provision of Section
25(7) would kick in and it would be deemed that the
consent to establish has been granted. In such
circumstances, Section 25(1) of the Water Act cannot
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obviously thereaftier be énforced.”

13, . Dlscussmg the applicability of the Air Act as concedecd
to by learned counsel for. the partles al the hearing of the apcpeal,
the |learned Single Judge has inadvertently referred to the pre-

amended plov15|ons of the Air Act, though the learned Single Judge

. has referred and noted the fact. that the Air Act of 1981 was

amended in the year 1988

14. Pertaining to neSIdential complexes, the learned Single
Judge has noted the u11a§merwded Section 21 of the Air Act which
did not have the word ’eetablish’ and had only the word ‘operate’

in Sub-Section 1 thereoﬂ and th_'us the learned Single judge has

~held that no permissioh from DPCC is needed to establish

r05|dent|al complexes, but on the same reasoning-as followed in

paras 19 and 20 pertalnlng to the \/\/ater Act, has held that during

construction phase of reSIdentlal complexes, permission under the

Air Act has to be obtained Qua shopping complexes and shopping
malls, it has been held that under the Air Act, for these complexes,
to operate them, prior permISSIOn has to be obtained as also
dunng construction phase

15. The learned S|ngle Judge has sumrnanzed the position
under the Air Act, in para’ 41 as under -

- "41. The posmon under the Air Act may be
summarized:

(i) A collectqve reading of Section 21(1) of the
Air Act with:Section 2(a), 2(b) and 2(k) thereof
leads this Court to the conclusion that &
commercial ¢ shopplng complex or a shopping
mall would : be covered- within the scope of
Section 21(1 ) of the Air Act.
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(ii) The definition of ‘air pollution” under Section
2(a) read with Section 21(1) of the Air Act, and
the fact that the commercial shopping
‘complexes or shopping malls are going to be
used for a trade activity, is sufficient to attract
the provisions of Section 21(1) of the Air Act.

(iii)As far asfa purely residential complex is .
concerned, on the present wording of Section -
21(1) of the Alr Act, there is no requirement of

" obtaining the prior consent of the DPCC to
operate.

(iv)During the construction phase and after the
complex becomes functional, every building,
whether it is a commercia! shoppmg complex or
a shopping mall or a residential complex, will
have to comply with the norms under the Air

' . . Act and the Water Act and for that matter the
EPA. »

(v) Where the construction of a commercial
shopping complex or shopping mall has been
allowed to beicompleted without a prior consent
‘to operate, the DPCC can inspect the building,
issue a show cause notice requiring time bound
compliance WIth the conditionalities imposed by
it under the Alr Act failing which it can issue
directions under Section 31A Air Act.”

16. A perusal of Set:tion 25 of the Water Act would reveal,
~ona bare reading thereof, that vvlthout the previous consent of the
' State Pollutlon Board, ‘no ,06’/50/7 could establish or take any steps

to estab//sh any industry, Qpe/atlon Of Process,........ which is likely

to discharge sewage or L;L/'aa’e effluent’. Thus, even if sewage
effluent as defined in Séction 2(g) was discharged from any
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industry, eperation or proécess intended to be established, the
requirement of . prior cons;ent would be necessary and to this

~extent the view taken by thie learned Single Judge is correct.

- 17. But, what would: encompass ‘any industry, operation or
process’
18. The Water Act dbes not define ‘industry’, ‘operation’ or

‘process’. As held in the decrsrons reported as 1993 (3) 5C 2529
Comm/55/0/7er of Income Tax Of/ssa vs. M/s.N.C.Budhiraja & Co.
and 2010 (320) ITR 420 (Delhl) ,4/753/ Housing & Construction Lid.

vs. Comimissioner of //7'C0/77?e 7ax, the ordinary dictionary meaning

; of ‘industry’ ‘or an mdustndl undertaking’ would not include the
act|v1ty of constructlon The Word.opera,tlon is defined, as noted
by the learned Single Judée, in the New Shorter Oxford English
‘Dictionary (Lesie Brown Ed.?) as follows: o |

“operation: An action, deed; exertion of force or
influence; working, activity; an act of a practical or
technical nature,i esp one forming a step in a
process.” ' '

t
I
|
|

19. The same dlct|onary deﬂnes process’, as noted by the
learned SmgleJudge as under - '

“process : The actlon or fact of going on or I:Jr\md
carried on; a contlnuous series of actions, events
changes; a Systematlc series of actions or operatiow
directed at a partlcullar end.”

20 As - noted herein above, applying ‘pl,lrposive.

construction, the learned Single’]udge has held, in para 15, that
- the two words ’operation’% and ‘process’ have to be given their

widest amplitude and meaning. The purposive construction
LPA 895/2010& connected matters Page 27 of 38
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applied by the learned Sihgle Judge is that widest amplitude needs
to be g|veh to Section 25( )(a) of the Water Act.

21. The error commltted by the learned Single Juclge is to -

’

mechanically note the deflhltlon of ‘operation’ and ‘process’, and

ignore the sweep of the span of the two words. We do so.

Operation is defined as éan activity or an act of a practical or

technical nature, with en;hphasislof the acts forming ‘a step in a
,0/‘0’6655’. The word I,OI’OCE‘ESS'iS a going on action or a continuous
series of actions ’a’/'rectecfy’ ata pakf/cu/ar end’. Thus, an operation
‘would be a working or Ean activity, where the core of the act

constituting . the activityf is of a bractical or technical nature

especially one forming a step in a process, and since process is an

going on action or a continuous series of action directed at a

particular end, the conjoi@nt reading of an operation and a process

or even if the two have ﬁo be read disjunctively would mean that

the expression ‘establish or take any steps to establish any

industry, operation or process, or any treatment and disposal

system or any extensmn or addition thereto, which is likely tc

d/5C/7a/ge sewage or f/ade effluent’ would-mean to tal<e steps_to

egtabllsh any industry, establlshmeht or undertaking Where the

operation or process L.e. activity is of a_practical or technical

nature, at the core of vvh'ich are onqoihq acts, in a series, directed

at a particular end. Thus the act of ablution In the t0|lht or

Washlhg vegetables and dishes in the kitchen of a residentiat
complex, Wlthlﬂ the precmcts of residential flats, by no stretch of
lmagmatlon can be called or labeled as an operahon Or @ Process.

22. The view tal<eh by the learned Single judge pertaining
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to shopping malls and co'mmer‘éial shopping complexes on the

applicability of the Water Art is accordingly upheld and the view .

taken pertaining to the apphcablllty of the Water Act to lef,ldcntlal
housing complexes is mcorrect '

23. A building where Shops vvould be made and in which
shops goods or services would be sold as also shopping malls
would be buildings where ‘operatlon and or process is carried on
for the reason they would be plates where the activity carried on
is of a practical or a techmcal nature and at the core of which

activity would be ongomg acts in a series, directed at a particular

| ‘.end i.e. if goods are purchaJed and sold, the sale and purchase of,

goods; and if service is lendeled the rendition of service dlrected

towards a partlcular end, f from these buildings sewage Is

discharbed since sewage efﬂuent as defined in Section 2(k) of the,

Water Act means efﬂuent from any sewage system, if these
buildings are intended to\ be establlshed necessary permission
would be required from the Board under the Water Act.

24. With respect to% the decisions reported as 1993 (3) 5C
2529 Commissioner of //76"%0/'776‘ Tax Orissa vs. M/s:N.C.Budhiraja &
Qﬁ_. and 2010 (320) ITR 4?0 (Delhi) Ansal Housing & Constiuctior

Ltd. vs. Commissioner of (/7come Ta)g where it has been held that

constructing a building p'e’r—se is not an industrial activity the view
taken by the learned Smgle Judge that constructing a building,
whether to be used for a) re5|dentlal purpose or to be used for &
commercial shopping complex or for shopping malls would be ar
'industrial activity; running;; contrary to the aforesaid judgments is
incorrect. | : |
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25. The reasoning df the ,leérhed Single Judge to expand

. the scope of Section 25(1)(Ea) of the Water Act; that the object of

the Water Act was to control water pollution in its widest

amplitude and hence thfe' reasoningz that while cohstru'(.:“'tihg
| buildings, water is used anfd sometimes discharged thué requiring
a wider méahing to be %giveh, ignores that the Envifonment
('Protectio'h.) Act 1966 deal$ with this larger issue in the context of
‘environment’ therein being defined to include water, air and land

and the inter relationship which exists amongst them and human

beings and other living cxeatures plants and micro-organisms.-

- The said Act and the Ru|es framed under the said Act are wide
enough to cover eprOItaUph of water and the impact thereof on
environment and we sée no vacuum in the fight against
environmental degradatihh, by understanding the various
- expressions and their meahing in Section 25(1)(a) of the Water Act
as adopted by us. | |

20. A word on purposnve construction. It simply means that
while adopting a punposwe approach, Courts should seek to give
effect to the true purposegof Ieglslatlor’.«._ and must keep in view all
material that bears on thes background against which a legislation
was effected and where rjnore than one construction is possible,
the one which eliminatéc the mischief identiﬂed should be
favouned But where only one construction is possible, the Court
is hot to straln backvvards and then bend forward followed by
leaning to the left and then to the right to approphate a space not
intended to be appr.oprlagted by the legislation. The Water Act
requires prior.permissiohito establish any industry, operation or

)
t

LPA 895/2010& connected matters . Page 30 of 3&

S



S6

process which is likely to di;s‘cha'rg'e 'S'evvage"-or trade efﬂdent It is
- not intended to apply to alI and sundry establishments. It is-
restricted to only vvhen a burldlng housmg an industry is sought to
be established or a burldlng in which an operation or a Process 15_
) intended to be carned on where effluent or trade efﬂuent would be
. drscharged ,
27. To summarize’ the posrtron under the Water Act the
| posrtlon may be summanzed thus: ‘Section 25(1) of the Watcr Act
| would apply where a burldlng is ploposed to be constructed to set
| up an lndustry or carry on an operatron or a process as explained
in para 21 above and this vvould mean that the Water Act would
not apply to buildings houalng resrdent|al apartments/units. It
would- apply to all other’ bwldrngs Where effluent or trade effluent_
' is discharged, be they Where manufactunng activity is carried on,
" sale or purchase of goods lS car ned on or services are provi ided.
'28. Pertalnrng to the Air Act, there is a material dllfelnnce
~in the language used in Sectlon 21 of the said Act, vis-a-vis the
language used in Sectlon 2-5 of the Water Act. Whereas the Water
Act requires a permission to estalollsh any industry, operation or
process, the Air Act restncts its span to prior permission being
necessary only where it rs intended- to establlsh or operate any
|ndustr|al plant ' f ) ' . - _
29. Since the learned Slngle Judge ‘has referred to theA
‘ .unamended provrsmn,andl has ignpred the amendments carried
out to the Air Act in the;f year 1988, we note that as per the
amended Section 21, the ;obligati'on to obtain the consent of the

State Pollution Control Board is only. to establish or operate any
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_industrial plant in an Air éF’oHution'ControI Area. Section 2(k)

defines'an ‘industrial plan:t’ to -mean -any plant used for any -

- mdustrlal or trade purposes and emlttmg any air pollutant.

30. The learned Smgle Judge has read the unamended
" Section 21 of the Air Act to: mean that prior consent is needed to
| operate an industrial planti. Since the decision of the learned
, S-ingle judge has not notedithe'language of the amended Section

-Where the vvords estabhsh or' have been inserted pthl to -the

: WOld ‘operate’, we need to re look into the issue.

31. Highlighting the pleﬂm‘aon of the words ‘industrial plant’.

- as defined in Section 2(k) of the Air Act, the learned Single Judge
has noted that the deﬂnitic;m expands the‘meaning of the words
| ‘industrial plant’ to include a building used for a trade purpose and
'. with reference to Section 21 of the Air Act.has held that a building
where trade is carried on ﬁlwe prior consent would be required to
operate the building.
32. Since the Iear%ned Single Judge has noted the
unamended Section 21 é|1d since the amended Section 21
. requires prior consent eveﬁ to establish an industrial plant in an
Air Pollution Control Area,e agreeing with the reasoning of the
learned Single Judge that iléw view of the extended definition of the
“expression ‘industrial plant’i, which includes a building where trade
‘is carried on, the meVItable' conclusion has to be that prior consent
.under\:che Air Act would be needed where a building is proposed to
be constructed wherefrqm‘ trade would be carried on and since
from a shopping mall andéfrom a commercial shopping complex

trade is carried on, we hold that prior consent under the Air Act
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~ Would be required when commercial shopping complexes and

shopping malls are establijshed i.e. at the commencement of the-

process of establishmenté i.e. before the building construction
activity commences. ‘ '

33. As noted hereid above, ’the learned Single judge has
held constructlon per-se as requrrmg prior permission, both under
the Water Act and the Air Act and thus the learned Single judge
has held that under the Alr Act, consent durmg construction phase
would have to be obtamed

34. For our Ieasomng herem above pertaining to the Water
Act, the said reasomng of the learned Single Judge pertcmnng to
the Air Act is overruled but vvould make no difference to the final
conclusion arrived at by us:peltalmng to the applicability of the Air
Act when construction act‘ii\/ity commehces in respect of shopping
mafls and commercial shdpping corrrplexes for the reason, pridr
consent-to establish the ;same is required on the language of
Section 21 of the Air Act in view of the expanded definition of the
expression ‘industrial plan;t’. But, for residential complexes, we
hold that neither to establish nor to‘operate‘, (in fact the eoncept of
to operate’ is not even-ar)piicable to é residential complex), any
permlssmn is required under the Air Act.

35. The learned Smgle Judge has held that neither the

_language of Section 33A :of the Water Act nor the language of .

Section 31A of the Air Ac’r contemplates the power on the &Htate

Pollution Boards to levy ‘any penalty.
30. The learned Sjrwgle Judge has noted the decisions
reported as 1975 (2) SCC 22 Khemka & Co. (Agencies) PvE. Ltd. vs.
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Staz‘e of Maharashtra, 1994 (4) SCC 276 LK.Synthetics Lid. & Birla
Cement Works vs. CommerC/a/ Jaxes Off/cerand 1997 (6) SCC 479
India Carbon_Ltd. vs. Srare_of/lssam to opine that power to levy

penalty has to be conferred by a substantive provision in the

.; enactment : A |

37. We concur vvlth the reasoning of the learned 'Cnngle
“Judge in paras 58 to 64 of the lmpugned decision and thus do not

 elaborate any further, but would addltlonally hlghllght that the

'power to issue directions under Section 33A of the Water Act and
the power to lssue dlrectlons under Section 31A of the Air Act on

*their pla|n language does not confer the power to levy any

penalty We would further highlight that under Chapter VII of the

Water Act, and under Chapter Vi of the Air Act penalties and

procedure to levy the same have been set out. A perusal of the

o provrsrons under the Water Act would reveal that penalties can be

-levied as. per procedure prescnbed and only Courts can take

'cognlzance of offences under the Act and levy penalties, whether

by way of imprisonment or fine. Similar is the position undor the

':All’ Act. The legislature havmg enacted specific provisions for levy
of penalties and procedureJ to be followed has specn‘rcally made
the offences cognlzable by Courts . and the power to le\/y penalties

funder both Acts has been vested in the Courts. The role of the

, Pollutlon Control Boards |5 to lnltlate proceedlngs before the Court

of Competentlurlsdlctlon and no more.

38. We would be falllng not to note that on the issue of &

delegatee not being empowered (by law) to further Sub delegate

- the delegated power, lea;rned counsel for DPCC conceded to said
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position and thus we leave undisturbed .the view taken by the
learned Single Judge on the subject. ‘

30, Since our reasonlng aforesaid results in the finding, by
way of Interpretlng the prOVISlons in the Water Act and the Air Act,
as requiring prior consent to establlsh and operate shopping malls
and commercnal shopplng complexes and the provisions being not
apphcable to I’eSldEHtlal: complexes, we declare void actions
initiated by DPCC pertainilwg to residential complexes and we
further hold that said verit pe'titions are allowed in terms of the -
.pray'ers made. The -'impfugned decision(s) by the learned 5ingle
Jjudge(s) qua residential %complexes is set aside. Qua shopping
malls and commercial snopping complexes, since we have helc
that pnor permission is: required under both Acts to establish
ShOpplﬂg malls and commerCIal snopplng complexes as also to
operate them and notlng that even DPCC was not too sure of the
'legal position and thus misinformed a few applicants that no
permission was required and qua most persons permitted them to

commence and complete construction of shopping malls and

" commercial shopping complexes, the question which now needs to

~be answered is: Whetherj, pertaining to the Water Act, Sub-Section
5 of Section 25 is the answer to'what needs to be done and in the

absence of a similar prO\:/ision in the Air Act, what action needs to |
be dlrected to be taken. | ‘
40. The language of Sub-Section 5 of Section 25 of the
Water Act makes it pIa|n clear that the only solution to a situation
of a bu1ld|ng being constructed to establish an industry, opera ation

or process without obtalnlng pnon consent of the Stalc Pollution
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Control Board is the poWer of the Board to serve upon the person

concerned a notice imposing such conditions as might have been

imposed on an application seeking prior consent; and we find that:

the learned Single Judgé has correctly so opined and has rightly
issued the direction tha‘t‘; the only way out, pertaining to the Water
Act, is to permit DPCC to inspect the shopping malls and the
shopping commercial co:mp-lexés ahd if it is found that pertaining
to discharge of SewaQe from these buildings any' steps are

required to prevent water pollution, DPCC would be authorized to

issue notices requiring the owner of thé building to take steps in

terms of the notice  issued. Pertaining to the Air Act,

notwithstanding there béing Anovsimilar provision, but the concept
of a post deéisional _he:aring may ‘be made applicable with the
modification that no heafr,ing vvould b'e réquired inasmuch as there
iIs no decision, but DP(%:C should be empowered to inspect the
shopping malls and thée shopping commercial complexes and

pertaining to air pollutidn, if any:.deﬁciencies are found, to notify

the same to the owner: requiring corrective action to be tal<en._'

Needless to s'ta'te, if tfi]e'ovvner.s of the buildings do not take

corrective action, DPCG would always have the power to file

“criminal complaints befcbre the Courts of Competent Jurisdiction,

which Courts would alone have the power to impose fine and

~additionally impose sent:ence of impriscnment upon the offending

persons. . ,
41. - On the issuegof Air Pollution, we would like to pen a
post-script pertaining to%shovpping.complexes and shopping malls

for the reason the only zactivity'of air pollution in these buildings
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Would bé through the ?air conditioning plants and generators
installed to.supply electiricity to the buildings in case of power
cuts, for the reason thej;trade of sale and purchase of goods in
these complexes does ﬁot entail any activity which causes air

pollution. We find that pertaining to DG sets, permissions in any

case have to be Obtained from DPCC if the capacity of the DG set .

is beyond a prescribedéwattage and thus DPCC may suitably
reconsider all 5hopping§complexes and shopping malls where
consent of DPCC has bEeen obtained with respect to DG. sets
installed as also air—condiitiohing plants installed in the buildings,
for if for the DG sets anid air-conditiohing plants, sanctions ha'\/é
alréady been obtained,? nothing further remains to be got
sanctioned under the AirjAct. |

&

42. In a few cases, we find that since DPCC was not
nermitting the buildings tfo be oC(;upied, under protest, the owners
-paid the penalty to DPCC and have immediately approached the
Court seeking refund alfjd the.saiﬁe _has been ordered for the
reason neither under t'hé Water Act nor under the Air Act there
~exists any power in DPCC to levy penalty or imposé conditions of

furnishing bank guarantée. The decision of the learned Single

Judge is correct in directiing the bank guarantees to be discharged |

and penalties levied to bge .refunded for the reason the said act of
DPCC is ultra-vires its pdwer under the tWo statutes and the levy
of p{*enalty is without anyéauthorit’y of law. In the decision reported
‘as 1997 (5) SCC 536 Mafatlal Industries Ltd. & Ors. vs. UOL& Ors.,

under writ jurisdiction refund can be directed where the levy is

without jurisdiction and fhe same would include a penalty levied
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‘without any jurisdiction.
unconstitutional being ne
DPCC either under the W

decisions where penalty |

are upheld.
43'. The appeals filed by DP_CC are dismissed and the cross
objections-filed are allowed in terms of paras 27, 33, 34 and 39
above. | 'A | |
44, .~ We leave the parties to bear their own costs.

. 45, All interim orders stand vacated.
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In the instant case the penalty levied is -
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