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Dr. A.M. Singhvi, Sr. Ady.
with My, Akhil Sibal,
Mr. Deepak Khirana &
Mr. Pradeep Chhindra, Advs.
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WITH
EFAIOS] No. 592010 & CM No T1380/201.40

Bhushan Steel Lid. ....appellant through
Mro AS. Chandhiok, Sr, Adv,
with Ms. Hanmjana Roy Gawad,
Ms.Vasudha Sen &
My, Pradeep Chhindra, Advs,

VErEUS

Singapore Intl. Arbitration Centre ....Respondent through
Mr, Sandeep Selhi, Sr. Adv.
wilh Mr. Anil Kumar Mishra
& Me. Sindhu Sinha, Advs,
for Respomdent No. 2

WITH
FAQCDS) No 698/2010 & CM No.2231 32014

Bhushan Steel Ltd. .. Appellant through
Mr. A5, Chandhiok, Sr. Adv,
with Ms, Hanjana Roy Cawai,
Ms.Vasudha Sen &
Mr. Pradeep Chhindra, Advs.

Versis

Singupore Intl, Arbitration Centre ....Itespondent through
- kr. Sandeep Selhi, St. Adv.
willk My, Anil Kumar Mishra
g My, Sindhu Sinha, Advs.
for Respondent No.2
WI'TH

RFA[OS) No.d3f2008

WPIL Lid. Losdvppellant through
M. TR Ganju, Sr. Adv. wilth
M. Gaurav Chauban, Adv.
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VITHLS

KT Lid. -...Respondent. through
Mr. Bharal Sangal,
My Vernilia Tomar &
Mz, Srijana Lama, Advs. for
Rospondent lo L
My, Hajiv hayyar, 5. Adw,
with Mr, Avush Agrawal,
Ady, for Respondent Na.?2
Mr. Chetan Sharma, 5t. Adv.
with Mr.5. Kumar, Adv. for
Bespondent No.5

O Date of Decision: July 25, 2011
CORAM:

H HON'BLE MR. JUSTICE VIKRAMA]JIT SEN
HON'BLE MR, JUSTICE SIDDHARTH MRITAT,

1. Whelher reporlers of local papoers may be

allowed Lo see the Judgmont? Teas
2. T'o be referred Lo the Reporter or not? Yes
4. Whelher the Judgment should be reported

in the Digest? Tes

VIEBRAMATJIT SEM, |.

FAO{OSY No 2682011

3 This Appeal challenges the Order dated 4.3.2011 of the
learned Single Judge who has concluded that the Courl cannat
gu inta the controversy concerning the existence or validity of
the Arbitration Clause invoked by one of the patties; nor can il
1ssuC an iojunction restroining that party from continging with
the arbitration proceedings initiated by that party hefore the
American Arbitration Association. Succinctly stated, the case of

the Appellant is that the Asbitralion Clausc featured as
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paragraph 11 of the "Century 21 Infornational Sub Franchise
Agreement” is anly hetween the styled Respondent Nodd,
Realogy Corporstion and DG Realtors Pyl TeL This Agreemenl
is obviously and apparontly a standard form contract prepared
by theo ﬁlaimant. It is salutary ko bear tn mind that the rule of
conta proforenicn enjoins Courts to lean in favour of the party
which is not the eriginator or dratter of the document i a
contradiction is encountered. We have perused the said
Agreement daled 24.10.2007 which incontrovertibly is betwaen
the said two parles only, The Arbifration Clause provides, fafor
afia, [or the submission of all disputes for arhitration to the New
York Office of the American Arbitration Association. Sub-clause
{2) thoreof empowers each of Lhose two parties to appoint its
arbitrator who will Lhereafler, together appoint o third
arbitrator to assume the responsibilities of the Chaimman of the
I'ritunal, It is alse nod in controversy that the Appellant, Dr.
Devinder Kumar Gupta is the Managing Director of DGS
Realtors Pvt. T&d. and thal the latter had cxecuted notl ooy the
subrlranchize Agreement on behslf of the Company but also a
"Dieed of Guarantee and Indemmnification” of even dale, Lhat is,
24102007, 'This Deed of Guaroniee and Indemnification
admittadly is Exhibit 1 o the aforemectioned “Century 21

International Sub Franchisc Agreement”. The contention on
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hehall of the Respondert 1s thal since the "Deed of Guarantee
ond  Indemnilicalion® 15 parl and parcel of “"Century 21
International Sub Franchise Agreement”, Lhe Arhilration Clause
in the latter wouwld also assume and Lake Lhe former wilhin its
SWDEﬁ. with this briel ﬂ-‘:ll'I'I':lti[J-Il‘,- we must rule on the
correctness of Lthe impugned Judgment, that is, whether a civl
SUit is not maintainable with regard to the existence or validity
ol an arbitration agrecment.

2. A Division Bench of this Courl in Speniex fudustries fid
~vee Pppvant 54, 2000 (X) AD Delhi 162 had doalt with this
conundrum, but only partially, 4 Civil Suit had been liled in
those proceedings in which ane of the pravers was for a
Declaration Lhal the Arbitration Clause was mor esf and
unentorceable. The other reliefs perlained to the validity of the
Arbileal Award which had already been rendered. Inasmuch as
an Arbitral Award has pot been published so far as the partios
nofore us are concerned, Spentex does not apply on all fours.
After analyzing the cclebrated Judgments reported as Bhatia
Intermafional —vs- Julk Trading 5.4, (2002) 4 5CC 105, and S&£
& Lo —v5- Paled Engmoecring, (A003) B SCC 618 and Shin-Etsor
Chamical Co. L —vs- Aksh Optifibre Lid, (2008) 7 8CC 234,
the Division Bench in Spestex held that the suit was

incompetent and thal the only procedure provided by law was to
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assail the Award after it had been published, by way of filing
Objections  either under Scction 34 or Secction 48 of the
Artnbration & Conciliation Act, 1996 (A& Act), as the case may
be. It would also be apposite to mention another hvision Hench
tlecision ﬂtléd Progressive Career Academy Pvt. Lbd. —vs-
FIIT JEE Lid. which has been delivered on 1652011, A batch
of Appeals and one Reforenco from a leamed Single Judge to the
Division Bench had bheen heard together, all of which concerned
Lbhe jurisdiction of civil courts where allegalions ol bias had been
leveled against the Arhitral Tribunal. Several decisions had been
 rendered on this subject, which came (o be analyzed hy the
vision Bench. The conclusion was that the A&C Act
contemplated an immediate remonstration raising the bias of
the Arbitral Tribunal. In the event thatl the challenge on the
ground ol bias was not accepted, Lthe remedy was to await the
Award and thersupon raise grounds ol bias as Ohjection under
Sections 34 and 48, as the case may he. In the penullimate
paragraph, it has been opined that "curial interfersneoe is not
possible at the pre-award stage on  the allegations of bias or
impartiality of the Arhitral Tribunal. .." The A&D Act
proscribes  Inlervention by Courts obviously bocausc  the
endeavour and expectation of the Legislature is that the Award

should be pronvunced at the earfiest; and logically, therofors,

A
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obtrusion amd inferruptions from any ouarters are statutory
anathema, As has already boen cnunciated in Bfatfa, the A&C
Act is unhappily worded, leading Lo an explosion ol liligalion. So
far ns Section 11 of the A&C Acl iz concerned, it applies to
domestic as well as internalionasl arbitrations. The heading of
the fasciculus styled as "PART-IT - ENFORCEMFENT QF
CERTAIN FOREIGN AWARES" ought not to contain provisions-
dealing with meidences which are anterior to the publication of
an Award. However, courts as well as the Liligants, bave by now
become adept ot grappling with and adjusiing o the
incongruencics in the A&C Act. Chapler-T of Part 1T is styled as
"NEW  YORE CONVENTION AWARDS® and  substantially
reproduces Lhe New York Convention, to which litigating parlies
before us are bound,

3. Returming to the facts of the presenl case, Lhe bwo parties
specifically mentioned in Lhe Arbilrating Clause have already
submitted to Lhe jurisdiction of the American Arbitration
Associalion iIn New ¥ork., The Plaintiff, howover, contends that
na Arbitration Clause subsists bebween Realogy Corporation and
bimselt. Baatia lays down Lhat Parl [ applies Lo all arbitralion.
Ergo, since the PlamntfffAppellant is nol willing o submit Lo
arbitration, snd especially sinee the procedure prescribed n the

Arhitration Agreement dogs not envisage the appoinlment of an
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arhitrator by the Appellanl/Plaintiff, does not the law mandate
the inwvocation of Seclion 11 of the A&C Act. Realogy
Corporation could have approached Lhe Court under Section 11
(6 of the A&C Act stating Lhal the Appellant/Plaintiff has EEI.]_I.EHi
to act as required under Lhe agreed procedure and, -therefore,
the Chief Justice of India should ordain necessary measures. 5o
far as the facts of the case In hand are concerned, Bealogy
Corporation as well as DG5S Realtors Pyt Litd. have, In
consonance  with the Arbitration Clause, appointed their
respeclive Arbilrators, The legal nodus is that the Arbitration
Clause does notb postulate Yhal similar action has to be Laken by
the FlaintifffAppellant, apparcnily vindicating his contention
that he should not e compelled to submit to the jurisdiction of
the Arbitral Tribunal. Be that as it may, none of the provisions of
Section 11 of the A&C Act empower the Chief Justice of India to
appoint an arbilrator on behalf of & third party, such as the
PlamtillfAppellanl. This could only mean that Section 11 would
have no applicalion to cases such as the one belore us. Bul the
Plaintiff/Appellant cannot be lefl wilhout legal remedy, which
an either be by way of filing a civil suil or, if be has received &
notice from  the Avbitral Tribunal, to immediately objoct fo its
Jurisdiction on the ground that he is nol a8 neCcEsSSEry or proper

parly Lo those proceedings. Obvieusly and reasonably, the
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MamtilfAppellaonl can conlend that the Arbitration Agrcoment
i null and void, inoperalive or incapable of performance ris-d-
#ig him. We may also clarify that Sectiom 8, the gravaman or
intendment of which is obviously apposite, does not coma to the
rescue of a party, such as Lbhe PlaintilffAppellant, whosc
asserkion 15 thal he has oot agreed o an adjudicatlion of dispules
through arbitration.

4, Mo canvil is possible that it is an internotional commercial
arbitration that has been constitited in New York. In Rhart!
Taleventures Lid, —vs- DSS Emierprises Private Lid, 123(2005)
DILT 532, one of us (Vikramajil 5en, J.) had, after duc dissechion
ol the A&C Ack concluded that in the case of on international
commercial  arbitration, the concerned judicial authority is
duty-bound to refer parties to arbitration, evon without being
petittoned to do so, unless it returns the finding that the
Arbitration Agreemenl is null and woid or inoperative or
ncapable of perlformance Ws-d-178 some or all the parties
concerned. IL 15 uneontrovertable that a civil court i1s a judicial
authority as contemplated by Section 45 of the A&C Act. In a
Tashion similar to what would Llranspire under Section B, hy
virtue of Scction 45, the civil cowrt is slalutorily bound o go
into the question ol whether Lhe Arbilration Clause set up by

one party 1s null and vold so [ar as the ohjector is concerned. OF
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course, it would hawve heen solutary for the Section fo have
separately provided for the event where one of the parties
alleges that it was not privy to any agreement to arbifrate upon
its dispuies. 'This would have totally obviated the filing of & civil
suit as appropriate rolief, within the parameters of the A& Act,
would be available, It was for this reason that in Bhardd the mon
obstante clause in Section 45 was found Lo be extremely
signilicanl since i.1'., imfer afia, 'i'E{-‘.ll.T.Ti:]]iFZE.‘S the effect of Section b
contained in Part 1 which probibits intervention of judicial
aulharilies governed by that Part,

Fy. An analysis of decisions of Single Benches of Lhis Court
prosents a veritable cauldron of opinions which can be broadiy
sogregated mto bwo. One view ts that the Court must point the
adversaries Lo the path of arbitral tribunal lor a cumﬁlnte
adjudication of all contentions; the other that before doing so
the Cowrl must satisfy itself thal an agreement to arbitrate is
present so far as each and every party is concerned before any
or all of them can be so referred, As Tegords maintainability of a
Suit asserting Lhe shsemce of an Arbilral Agreement or
challenging the constitution of an Acbilral Tribunal under an
alleged Arbitral Agreement, learned Single Judges of this Court
have held divergent opinions. (i) [n Adsfay Kapur —ve- Aishan

Kapaoer 105(2003) DLT 467, 2003(2) Arb LR h08(Teal), a Suit for
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Declaralion and Inunction was filed ageinst an ‘Evaluation
Report’ and connected arbitral procecdings, and the view was
thal "if’ the Court is of the opinion that the action, in the present
case the suit for declaration and injunchion, s oot Lhe subject
maltter of the arbitration agreemaent, it would he improper nol Lo
bhear it. Notwithstanding the non obstante words employed in
Seclion 5, if Lhe dispute raised in Lhe suit is not coverad by the
Arbitration Clause, it must be considered on 18 merits,
rogardless of whether the Arhitration Proceedings are impeded
in the process. b cannoet be laid That Section 16 of 1996 Act
changes cvery aspect of common law and that oxceptod, or
cxempiod or oxcluded matters cannot be adjudicated upon even
in absence of a decision by Lhe Arbhitralor as to their
arbibrabilily, on where the ambivalenoce of the Arbitrator is
apparent”. (ii) In fagson Infernational LA —vs- Frowbior Drfiing
11302004 T 182 20044(76) DRI 299, the Plaintff had filed a
Suit for declaration and permanent injunction seeking a
Declaration that Lhe Arbitral Agreemenl slpulating
Inlernational Arbitration with ifs =eat in London is null, void and
moperdtive, gom est and incapable of being performed and pass
an injunction against the Dofendant from taking any steps
pursuant to the said Arbitration Agrecment, The Court, dealing

with an application under Order XXXIX Rules 1 and 2 for
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injunction agnainst invocation of Dank Cuarantee, held that a
“nomparative porusal of Sections 45 and & of the Act makes it
clear that under section 45 of the Acl Lhe Court has been given
a wider discretion on the question of referring Lhe parties to
Arhitration. The apparent reason 1s that in the case of domestic
arbitration the legislation aiming al speedy reference of the
disputes to Arbitral Tribunal has left most of the matters
relating Lo existence and validity of the arhitration aqreement to
be decided by the arhitrator themsclves, Howewver, o case ol
foreigi arbitraiion, Section 45 of the Act clearly pr:wideé Lhal
nolwithstanding anvthing contained in the part one or in CPC, a
Judicial authority may refer the parties to Arhitration unless il
finds the agreements null and void, inoperalive or incapable of
being perlformed. The conditionality menlioned in Section 45 of
the Acl are conspicucusly absent in Section 8 of the Act, 1n case
ol foreign Arbifrations enormous expenses and eiforts get
inmvolved and as such Lhe legislatme in its wisdom has Lhowght
that the gquestion relafing to the walidity of Arbilralion
Agreewnent, ibs  cpoperativencss and  capability of being
performed should be exomined by the Courl ibself instead of
lgaving those in the hands of Arbitrators in foreign land.
‘Therefore, this Court fully agrees with Lhe submission made by

learned Counsel for Lhe Plaintifl that the present case before
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involing Section 45 of the Act as prayed hy the Defendant, this
Court is under a duly to consider as to whether the Arhitration
Agreement is null and void, invperative or incapable of being
performed.” However on facts, Lthe Court found that the
Agrecment is binding oo the parties, ‘the frand zlleged by the
Plaintiff was nobt such as would annwl  the Arbitration
Adgreement. The Court drew a distinction belwesn frauds that
villate the entire basc of the Contraclt. and Lhose which are
inurdental and do net strike at the root of the agreement. (iii) In
Fharti the Courl was vnce again confronted with Lhe issue of
maintainability of & Suft in respect of an International
Arhitration. The Findings of Court on this legal conundrum can
be enumeraled as follows:-

{a] Promouncemenl in Bhaka [Intcmmational to the
cffect thal Part T applics to all arbitration,
domesli: and international does nol conclude that
secltion 8 overrides Section 45 of A&C Aot

() Beclivn b does not act as an absolute bar to Civil
Courts,

()7 Section & reguires/mandates filing of an
application for reference, whereas Section 45
contemplates only a request’ for this purpose.

{d} Scction 8 envisages the reference lo  the
Arhitralion of only those dispules which Lhe
Arbitrator is compelent or empowered Lo decide.
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(e} The enguiry of applicability of Arbitral Agreemaent
lo subsisting dispute is mandaled in both Sections
8 and Section 45, In Section 8, the Couwrl has Lo
return s prima facie finding, n Section 45 1%
should be in greoat detall (though in Shin-Ftsu,
supreme Court has held Lhal the enquiry in case
of Section 43 can also be of prims fAeie nature),

(iv) In ¥y Corp. -vs- Foli Invesiers, 2006{4) Ath LR 119 {Del),
the Single Judge held a Civil Suil to be maintainable in a case of
mirimgement of the Trade muark "City’ helonging Lo the Plaintff,
The Defendant’s stand was Lhat in light of establishrent of “. 1N
Domain Name Dispute Hesolution Policy™ the suit was not
maintainable and the Court muest refer the suit for Arbitration
under Lhe said [INDEP regime. The Plaintiff had, ifnter afig,
asserted the jurisdiction of the Civil Courl on the bas=is that
lhere was no arbilralion agreement between the partics. ‘The
Ccourt held i the favour of the Plaintill holding the Suit to be
maintainabie. (v} In Sara fferssiions! L& -vs- Cofden Agri
Intermationsl, 2010(3) ArbIR 29, authored by Manmuohan
singh, |, a 5Suit for Declaration was filed 10 declare the
Arbitration Agreemenl to be zor ost as the some was allegedly
not signed by the Plaintiff. On a prima facre analysis, the
learned Single Judge beld the suit to be maiptainable and

dismissed Order V1T Huale 11 application of Detendan! relying on
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Seciion & of A&C Act. Preliminary  lssuc as  megards
maintainability was framed and suit listed for further hearing.
(vi) In LZucent Techoologies —vs- IONT Bank f5F, 200005) LA [
574, aulthored hy Gita Mittal, |, a Suit for declaring an arbitral
afreement to be inoperative was held maintainakle and interim
injunciion granted in favour of the Plaintitl’ againsl Lhe Bank
regarding quarantee of bridge loan and proceeding against him
it arbitration proceedings. It was noted that Scction 8 does not
prohibit the right of & party o maintain a suit In cxpress t.EI'mS.
It also conferred primacy on the Court to determine the
queslion with regard to existence of an Arbitration Agrooment.
Under 5Section 8, the parly claiming existence of o walid
Arbitration Agreemenl has to take that plea by liling an
Application along with the agroement which would have to
stand-the scruliny of the Court, ‘The other is enabled to take the
detence of wvalidity and bisdingness of the Arbilration
Agreement. Looking at the prims facie cose, irreparable loss
and balance of convenience, an interim injunclion in favour of
-Plaintiff was granted.

(vil) In chval Drvesimoent —ve India Bulls Financial Services.
2009(165) DLT 652, Muralidhar, J. a Suit for Declaration and
Iojunction against the Defoadant alleging that the invocation of

Arhitration Agrecmont by issuance of notices under Section 21
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was [raudulent as the notices sent on tho wrong add:'ﬁsses. had
Deen filed. The Court held that such a Suit, in light of Sections 2
and 16 of A&C Act, foT restraining the Defomdant from mvoking
the arbitrafion Agreement was not maintainable, particularly
when il was not the case ol the Plaintiff that the Arbitration
Agreement gither did nol exisl or Lhal il was oltherwise vitiated
m law. The same was upheld by the Dhvision Bench. (viil) In
Hardicraft and Handloom Fxport ~V5- Asfak Mefal Corp., Heva
Khetrapal, |, held a Suit for Declaration and lnjunction against
arbitration proceedings Lo be not mamtainable,

21, A conjoint reading of Seclions 5, B and 16 of the
Acl, in my view, pant to the legisiative intent that
Lthe Civil Court mush keep well away from the L!.l['f ai
arhitration procecdings. Section 9, Section 37 and
Section 34 are the only Sections where under the
Ciwil Court is allowed o inlerject. The intervention
of the Civil Court under Section 9 of the Act is,
however, confined o the domain of intorim orders
alone and that too, with a view to ensure
prasarvation of the property which [urms or may be
forming  the subject maller of the arhitration
proceedings, Secllons 37 and 34 invest the Civil
Court with appellate powers in a mamner of
spealing. Indubitably, the Civil Court alse cntertains
applications under Sections & and 11, but this is in
consonance with the provisions of the Act itself.
Thus, simply because while mterpreting Sections 8
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and 11 of the Act, it has been held by the Supreme
Couwrl thal the Court bofore roterring the partes to
arbitration, musl satisfy itself of the oxistence and
validity of the arbitration agreement, is not reason
enough Lo hold that o suit for the declaration of Lhe
same relief would also be mointainable. There is no
provision in the Act enabling the liling of such & suit.
IL also cannot be lost sighl of Lhal an application
under Scction 8 is filed in a case where a suit is
aiready before the Cowrl; while an application mnder
Section 11 is envisaged by the Act merely for Lhe
reference  of  the  dispetes  to  arbitration by
appointrent of Yhe Athitrator. ‘Thus, n my
considered opinion, mercly beconse the Courl must
salisly ikself ahout the existence and walidity of an
arbitration  agreement when fFaced with an
Application under Section 11 of the Act or one under
Sectien 8 of the Act, iz not good enough reason Lo
hold thal it would be open to a parly W the
arbitration agresment to file a suit challenging the
validity or existence of the arbilralion agresment,

22, The aforesnid position of law 1 no longer
susceptible to challenge aller n Bench of three-
Judges of the Supreme Court in KV Aermer
Ceomentalion India Lid. (supra) has laid down that it
is not open to the Civil Court fo go into the question
of non-existerce of an arbitration agrecmeoat in a
suit tor declaration, both in sew of the siringent
provisions of Secdon b of the Arhitration Act and the .
power beskrwed upon the Arbitrol Tribunal fo nale

on its owm jurisdiction by Section 16 of the Act,
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more 50, a5 the decision of the Arhitral Tribunal

would be amenable to be assailed within the ambit;

of Scoction 34 of (he Act.
(i) Anolher Single Bench expressed a divergent opinion in
FIE [odia Private Lid-vs- Shree Mulesh Sharma, 127 (2006)
DLT 62 : 2006(1) Arh LR 155. By piotcing the corporate veil, the
Court. went into the issue of whether the Plainlif Company was
a party to Acgbilration Agreemenl and held that, in light of
Kvagrner, the Court must reler Lhese questions Lo Lhe Arbitral
ITibunal. In this case, Plaingff a Tegistered Company,
approached the Court with & Swit for ideclaration and njunction
against the Defendanl from proceeding with the Arbitration
under ICC Rules in lerms of shareholders agreament between
Defendant No.1, Defendant No.2, a company and Defendanl No.
J; Nefendant No. 1 being the major share lmlcim' in Plaintilf
Company. An ad interim injunction was scughl in that matter
and the stand taken by Lhe Plaintiff wos thal since the Plaintff
Cuompany was not a party to the Arbitralion Agroement, the
clatms could not he referred o Arhitration. Mor contra,
Defendant No.2 adepted the stance Lhal Plainlilf Cornpany was
only an alter ego of Defendant No.l who is the major share
holder in the Company. 8faaced was dislinguished on the point

that unlike Bharts in Lbis case the Court could ot come fo the

FAD{ON) 26H 2011 Mage 1B of 54



r}. |r

conclusion thal Lhe agreemenl was null, void or inoperative.
Sulianya was distinguished on the posit that thoere was no
gquestion of bilurcation of claim, pathally governed by the
Arbitration Agreement: and pathizally falling out of it.

(x] Rosban Lalwas also decided on the basis of observations
in Kvaener-which is pre S8P (x1) In Spenter. the very Single
Bench decided mamtainabilily of & Smt for Declaration and
imunction against a [oreign award. Hon'hle Single Judge,
relving on his own judgment of Reshan Laf and the dictum of
Supreme: I:.mll'l: in Kvaener, held Lhal s Suit for declaraton and
injunction  against an  Arhitration  Proceading  is  nok
maintainable. Reliance was #lso placed on Venture Clobal
Eaginoering —vs- Sadyam Comprtors, AlR 2008 SC 1061 Lo hold
that a Suil [or declaration against an ialernalional awasnd is not
maintainable and the Plainliil insiead should have filed
ubjections under Section 34. In addition, leamed Single Judge
alan held that reliel of Declaraltion and Injunction are in the
spocies of specific relisf which are discretionary in nature and
the Courts will not grant such disercticnary reliefs il any
alternale ellicacious remedy is available, whiclh io that case was
avallable under the provisions of ARC Act. 'This Judgment was
allirmed by the Division Hench., However, the distinction of

mociions 8 and 45 and the maintainability of Suit for Declaration
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and Injunction against the arbitrafion agreeme_nl; itzell was nol
found germane by the Division Bench. (xii) Again, in Shree
Krishna Vanaspall Industries -vs Virgos Cils and fats, 2009(8)
1A J. 511, the same Single Bench held a Swit for Declaration
and Injunction Lo be not maintainable, 1The claim ol e Plaintiff
was that there was oo concluded contract belween him |:1'J:|.d- the
Ilefendﬁnl: and the Defondant sent a unilaterally signed
agreement  containing a  claese  stipulating  international
Arbitration with its seat al Malaysia. Learncd Single Judge,
[ollowing his Judgment in Rosban fal and Supreme Court's
Kvaerner. held thal Sections # ond Seclion 45 are almost
similar and thus the tatio of Kvaerner, though given in context
of Hecton § and 16 of A&C Act, should be exlrapolated on
Section 45 and, therefore, the Suit to impede the procoss of
arhitration by seeking declaratory and mjunclive relief was held
nol maiolsinable, Learned Siogle Tudge exprossly refused to
[ollow &hartd in light ol Kvaerner The impugned Judgment
discusses Chemical Sales Ageovcies —vs-  Naraild Newar
114¢2004) DLT 272 where another learned Single Judge had
concluded that “in the ahsence of the existence of a "defined
legal relationship”, there is no question of there being an
arbitration agrecment hetweea the paoties Lo submit cheir

disputes to arbitration. The dispufes which are referable to
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arbitration are those-dispules which are in respect of 2 “defined
legal relationship”, whether conlractual or not. It does not
relate to all kinds of disputes. Therefore, it is the duty of the
judicial authority, before it passes an order Teferring the parties
to arbitration under Seclior 8 of the said Act, o salisly ilsclf
that Lhere exists an arbilzation agreemenl of the nature
described in Section 7 of Lhe Act”. Fortunately, Lhese discordant
apinions have been put in a crucihle by several judgments of the
Apex Court and the maclstrom has ceased 1o cxdst,

3, In Kvaermer Cemediaiion fndia Lid —vs- Eﬁjnamgfﬁf
Agarwal ZO01{6G) Supreme 265, theit Lardships had spocifically
taken pains to obscrve that . “there cannﬂ be any dispute that
1w the sbsence ol any srhitration clause in the agroemenl, no
dispute could be referred for arbitvation o an arbical Tribunal”.
The facts in that case were Lhal a suit had heen liled seeking a
lJeclaration that there does not exist any arbilralion clause
between Lhe parties. The High Court ruled lhat in view of
Section 5 of the A&C Act read with Section 16 thorent, since the
Arbitral Tribunal posscsses power to rule omn its own jurisdiction,
civil courts oughf not Lo pass an injunction restraiging the
arbitral procecdings, A study of the brief Order does not reveal
the precisc nature of lhe Plaintiff's contontion. We st

therefore, perforce assume that the factual matrix In Kvaermer
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carvad out an exception Lo the categorical statement that the
exwfence of on arbitralion clause is  mnquestionably  the
foundation for a reference Lo arbitration.

7. P Anand Gajapathi Raju vs- PV Hofg, [2000] 2 SCR
684 propounds that one of the four cooditions which are
rerquired to be salislied under sub-sections(1) and (2} of SecHon
& before any Courl can cxercise s powers “io refer the parties
to arbitralion” is that there is an arbilration agreemeont betwesn
the parlies. This requirement was also found to be peremptory
n Swkanya Holdings (P} Lid —vs Japesh H, Paodva (2003) 5
S5CC 531 which was decided without reference o Gajapathi
Hafu. The following paragraphs justily reproduction:-

124, For interpretalion of Scction 8, Seclion 5 would
have no bearing bocause it only conlemplates that in
the maliers governed by Part 1 ol the Act, the judicial
authority shall not intorvene except where so provided
in Lhe Act. Fxcept Section B, Lhers is no other provision
in the Act that in a pending swi, the dispiric is Tequired
to be referred to Lhe arbitrator. Further, the matter is
not required to be relermed to the Arbitral Tribunal, if:
(f) the parlies Lo the arbitration agreement have oot
filed any such applicalion for rofoming the dispute to
the arbilralor; () in a pending suit, such application is
nol Lled belore submiltbng Arst statement on the
substance of the dispute; or (3 such application is not
accompanied by the origins] arbitration agrocment or

duly certified copy thereaof, This would, therefore, mean
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that the Arbitration Act does ol ousl Lhe jurisdiction of
the civil court to decide the dispute in a case where
parties te the arhitration agreement do not take
appropcale steps as confemplated under subh-soctions
(1) and (2) of Section 8 of the AcL.

13, Secoadly, there iz no provision in Bhe Act that when
the subject-matter of the suit includes suhject-matter of
the arbitration agreement as wall as other disputes, the
maller 15 regquired Lo be roforred to arbilration. Thers
13 alse na provision lor splitting the cause or partics
and referring the subjectmatter ol Lhe suit to the
arbitrators.

14, Thirdly, lhers is no provision as Lo what is required
to be done in a case where some partics to the suit are
not parlies to the arhitralion agreement. AS against
this, under Section 24 of the Arbitrotion Acl, 1940,
some of the parties to a suil could apply that the
matters in difforence belween them he referred Lo
arbilration and the court mav rofer the same fo
arbitration provided that the same can be separatod
from the resl of the suhject-maller of the suit. The
section also provided that the suil would continue so
far as il related to partes who Lave not joined in such
applcakion.

15, The melevant language wsed in Section & is: “fn a
matier which is fhe subject of ag  arbitrafion
agreement’. |he court is required Lo refer the parties
to arbitration, Uherefore, the suit should be in respect
of "& maticr® which Lhe parlies have apreed Lo refer
and which comes within Lhe ambil of arbitration

agreement. Whers, hownover, a suit is commoneed —

FAD(OS) 2682012 Mage 23 of 54



U

"as lo a mafter” which lies ouotside the arbitration
agresment and is also between some of the parties who
are nol parties to the arbitration ayreement, there is no
gueslion of application ol Section 8 |he words “a
matier” indicate that the enlire subject-matter of the
suil showeld be subject Lo arbitration agreement.,

‘ B. In Shin-Fisy, Lbe majority hod beld Lhal a prims Seie
finding by the judicial authority is mandatory before parties can
be: referred to arbilration. The following passage bears out this
vigw:-

g4, Another undesirable resull Hows from the view that
the court conclusively rwles upon the validity of the
arbifration agreement. at the pre-reference stage. 1f a
linal finding were Lo be made upon Lhe arbitration
agreement, [mding it volid and operative, such a
finding mighl operate as res judivata. Thus, one ground

. made available by Parlfament under Section 48(1)a) Lo

. assail the award at the posi-awsrd stage, by npugning
the wvalidity of the arbilration agrecmeont, would be
Lukally procluded because the finding mder Section 45
on the said issue would be final. The approach
suggested by Brotheor Sabharwal, T wouald, therofore,
preclude this ground in cases where Soction 435 is in
[acl resorted fo by parties. Indeed, the present case is
such a case, where the ground might be precluded if &
final finding were to be arrived al by the trial court in
the application under Section 45,
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1, The Seven Judge Honch in 88F hos also prelecred Lhis
interpretation of the statute, a5 will be evidenl [rom & perusal of
this E}it,faDL [rom the celebrated Judagment:-

19. It i= also not possible to accepl Lhe argument that
there is an exclusive conforment of jurisdiclien on the
Arbitral Tribunal, to decide on the exislence or validity
ef the arbitration agrecment. Secltion 3 of the Act
contemplates & judicial auwithorily before which an
uetion is hrought in a maller which is the subject of an
arhitration agreemenl, un the torms specified therein,
to refer the dispute to arbitration, A judicial authorfty
as such is nol deflined in the Act. It would cerlaisly
include Lhe court as defined in Section 2(e) of the Act
and wowld also, in our opiniosn, include olher courts and
may even include a special Lribunal like the Consumaer
Forum (sce PFair Air Cngineers (19 Tid, v &K, Mo,
When the Defendant Lo an sction hefore a judicial
suthority raises the plea 1hab there is an arbitration
agreement and Lhe sulject matter of the claim s
covered by the agreement and the plaintd or the
person who has approached the judicial authorily for
relief, disputes the same, Lhe judiciai authority, in the
ahsence of any restriction o the Act, has necessarily fo
docide whether, in facl, Lhere 1z 1 existence & walid
arbitration agreement and whetlher the dispute that is
songht to be raised helore i, s covered by the
arbitration clause, ILis difTicull to conlemplale thal the
judicial aulhority bhas also Lo act mechanically or has
merely 1o seeg Lhe ongieal asrbilralion  agreement
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produced before il, and mechanically refer the parties
to an arbilralion.

10, Ourresearch has revealed  dodhira Fradesh  Tourdsm
Dovelopment Corporaiion Limited vs Fampa Hotels fimited,
(2010) 5 SCC 425 which, indeced, is an interesting precedent
relevanl and germanc to the cootroversy belore us. The facts
were that an application unde; Section 11 had been filed during
lhe regime of Kopfan Radway Corporation fid ws Mahud
Comsiraciion Co., (2000 7 SCC 201 and hence, taking the
exereise to ho morely administrative in nature, without more,
the parties been referred to arbitraiion by the Ifigh Courl
Consequenlt or SEF their lovdships opined thal it was
necessary for the Court, .prim‘ te Lhe appointment of the
arbilrators, to come to a prims fecre Onding, iefer alis, of the
existence of an arbitralion clause between the patties, ilowever,
in view ol the facl thal the partics were already belore Lhe
Arbitrator, wheir Lovdships moled thot the arbitrator would hawve
to decide Lhe ssue as fo the existence ol an arbitrabion
agrecment. Their Lovdships, bowever, clarilied Lhal the facts of
the casc had rtesultecd in a peculiar posilion. The following
extract from Pampa Heofels coulaining a oarralion of [acls,
discloses Lhe relevance of Lhis decision o Lhe controversy before

114,
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TG, Soction 7 of tho Act as notoed abowve, delines an
arbitration agrecment as an aqrecment by #he parties to
subumil Lo arbilrabivn, The word "parly” is delined in
Section 2(1) A of the Act as g party o an arhilrallon
agreement. An agreesmont enforceable by law 5 a
contract. An agreement has to he betwoon two or more
persons. Therefore if one of the two partics to the
arbitration agrocmoent was not in existence when the
contract was, made, then obviously there was no
confract and if there was no contract. there is no
guestion of a clause m such conlraclt being an
arbilralion agreement between the parties.

17, The lwo agreements dated 332002 acatogqorioally
refer to Pampa Hotols LY. a5 an cexisting Company
(promoted for the purpose of fmplementing the project
by Sudalagunta Heotels Lbd.) incorperated uander the
provisions of the Companies Acl, having its regislered
office at 209, T.P. Area, Tirupall and represented by ils
Mananging Direclor Sho 5. Jayarama Chowdary. The
agreements arc not entorod by the promoters of the
Company, bul purportedly by the Company  itself,
represcnted by its Managing [Mroctor, Admithedly on
H0-3-20402 there was no such compony in exdstence.
Admittedly there was no such company having IS
registered office at 208, T.I'. Ares, Timupathi on that
dale. Admilledly, 5. Javarama Chowddary wss ool Lhe
Managing Mhrector of any company of thal name on Lbal
duatiz. Whon nne of the parfies Lo the lease agreermeal
and managemont agrooment,  was o4 non-existenl

imaginary party, there is no contraclk.
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18. Thiz is not o cose of one of the poarties being in
existence, but being uwnder some legal disability to enter
into conlracts. Thivis a case where there was no "party”
at all, hut someone claiming that there was an existing
company capable of entering into contracts. The
position would have been different, had the acreement
been ontered into by the promolers of the respondent
Company before its incorporatlion lor the purposes of
the Company and such contracl was warran'ed by Lhe
terms of incorporation.
149. Seclion 15 of the Specific Telicf Act, 1962 provides
as follows:
13, Who may ciitam spocific porformainrce—LExocept a5
plherwise providod By this Chapter, the specific
pertormance af a contract imay be oblaied n—
E E *
(#) when the promoters of a cumpany have, before its
incorporation, entered mlo a contract for the purposcs
of the company, and such conlract is warranted by the
terms of the incorporation, the company:
Provided Lhat Lhe compsany has accopted the contract
and has communicated such acceptance o the other
party to the controct.”

[emphasis supplied)
200 I s evideni from Section 1505) of the Specific Belief
Act that il the leaze agreemenl and ihe management
agreemenl had been enlered into by Lbhe promelers of
{he Company stating Lhat Lhey are entering into the
contract for the purpose of the Compauy o be
incorporated, m thoir capacity as promolers and that
such contract 15 warranted by the lerms ol the
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incorporation of the Compony, the agreement would
have heom walid: and the term regarding arhitration
Lherein vowld have boon enforcoed. But for rensons host
known to themselves, the agreement was entered not hy
the promoters of Pompa Hotels Ltd., on behalf of a
Company proposed to be incorpeorated by them, but by a
pon-egxisting  Compauy claiming Lo be an  esisting
Company. This clearly shows Lhal Lhere is no arbilration
agreemenl belween Lhe respondent (applicant in the
application under Secltion 11 of the Act) and AP TDC
against whom such agreement 25 sought to be enforced.

He uestion ()

21, Lel us next constder the gquostion as tn who should
decide tho guestion whether there is an existing
arbifration agreemest or ot Shouwld it be decided by
the Chief Justice or his designote betores making an
appointment under Seclion 11 of Lhe Acl, c:«r'h;.r _Lh_e
arbitfatrar who is appointed under Seclion 1T of Lhe Acl?
This queslion is no longer res inlegra,

22 Tt is held in S68F & Co v, Maicd Bogan LA (2005) 8
SCC 6l and Aafiopal insurapce Co. Lid v, Boghara
Fahdsh (F) L3 (A009) 1T 500 267 that the question
whether there is an arhitration agreement and whethor
the porty who has applied under Section 11 of the Act,
is a party to such an agreement, is an issue which is to
be decided by the Chief Justice or his designato under
Seclion 11 of the Act before appointing An arbitrator.
Therefore there can be no douht that the issue ought to
have heen decided by the [earned designate of the Chiel
Juatice and could nol have been lett to the aThitrator.
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11.  ©Our attention has been drawn to SN Prosad —w Maonnaek
Finance Lid, (Z2011) 1 SCC 220 obviously ftor the reason that
the facts appear to have been cast in the same mould. Their
Lordship enunciated the legal posilion in Lhese words:

8. Thus there can be refersnce lo arbilralion only if
Lhere is an arbilration agreement between the parlies.
The Acl makes il clear Lhal an arbilralor can be
appomled under the Acl al the mstanee of a party o an
arbilralion agrocment only in rospect of dispukes with
another patty to the arbitration agrecment, If there is a
dispufc hetweon o porty to an arbifration agreement,
with other parties Lo Lhe arbitration agreemenl as also
nen-parties to Lhe arbilralion agreement, relerence Lo
arbitration of appoinbmert of arbilrator can be only
wilh respecl to Lhe parlies Lo Lhe arbilralbion agreemeal
and not the non-parties.

9. There s no dispute that the loan agreoments among
the first Tospondent (lender), the second respondent
(botrower] and the thind respondent (guarantor)
contanined a provision for arbitratien. The said provision
lar arbilralion is exlracled below:

"Inn the éveni of any dispute, gueslion or diference
arising out af or in connecifon with this sgreoment and
the rospective ighis and abfigabons of fhe parfies
Aereunder, the same sball be reforred fo the arbifTation
in accordance with the provisions of the Arhbitralion Act,
19407

But the appellant was not a party to the same. In fact
'thc: appellant's leller of guarantec for Ks. 70 lakhs was
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given on 27-10-18%85, prior to the dates of the lwo loan
agreements. It is also not in dispule Lkal the h—:L-rl.er dated
27-10-199% mwven by the appellant to the  first
respondent did not contain a provision [or arhitration;
and that except the soid letier daled 27-10-1995, the
appellant did not execule any documenl or izsue any
comniunication.

10. An arbitration agreemen!. between the lender on the
one haid and the bomower and one of the guarantors
on Lhe other, cannot be deemed or construed to be an
arbilralion agresment in respect of another guaranlor
who was not a party to the arbitration agreement.
Therelore, there was no arbitration agreemenl as
defined under Sections 7{4)1{a) or (&) of tho Act, insofar
as the appelanl was concerned, though there wos an
arbitration agreement as defined under Sectiom 7(4)(a)
of the Acl in regard o the sccond and  third
respondents. As Lhe leller dated 27-10-199% doess not
refer Lo any document. containing an arlifration clause,
there 15 alse no arbifration agreement belween Lhe Orsl
respondent and the appelianl as conlemplalted under
Section 7{5) of the Act. -

12, We are in the posl 8P ora whera it i3 meumbent on the
Court Lo alt least come to a prims fcie conclusion that an
arbuTation agreement cxists between the parties. We are aware
that piquant situations can arise, such as whete o party olleges
that the signotures on the Memorandum of Understanding

containing an arbitration clause are forgeries, such a defence
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would Lantamount to [be nop-existence of a arbitration clause
und musk be distinguished rom defonces where it is pleaded
thal the arbifration compact has been rendered mull and void or
ineffective. Fortunately, for us, such a situation has not
manifested itself before us. In Here Fxports —vs- Tiffins Barptes,
MANUDEAS62/2008 decided on 02,09, 2008, the learned Single
Judge had come Lo Lhe conehision that the objection pertaining
to forgery had ool becn substantiated and hence the parties
weTe referred to arbitration. We must immediately mention .
another Division 'Hr:nch%]udgmém i 2vad Mmvostiment & Lid, —vs-
fndigbulls Financial Services Lid, 2009 X ADWDelki] 708
uphidding the decision of the learned Single judge Lo the elfect
Lhat a suit under Seclion 34 of the Specific Reliel Acl, 1963 was
horred inasmuch as the gricvance perlained ko the issuance of a
notice and ifs legitimacy even though Lhe nofice was o pre-
condilion to the oxercise of jurisdiction by the a-bitral Tribunal,
Secur Indastries Lid, —vs- Godref & Boveo Mg, o, fid, (2004)
3 500 447 hod been laken into consideration.

13. :In the impugned [udgment, the learned Single Judge has
applied Lhe Division Bench Judgment in Spesiex as afso Lhe
Single Judge decision in Resban Faf Gupia —vs- Parasram
HMaldings Pvt, Led, 2009157} DLT 712. The [Arsl featurs to be

noted 15 that Reshan fafldoals with a domestic arbitration and,
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thorefore, Section 45 of the A&C Act wnas not in contemplation.
The learned Single Judge, inéer af;'r'a, concluded that the word
‘party’ m Section 8 of e A&C Act refers to a party to the suit in
contradistinction to a parly B the arbitration agreement. The
learmed Single Judge, in the impugned Judgment, has dismissed
the applications seeking interim relief bul inexplicably has kept
the Suit alive [wr further consideralion. The lsarned Siongle
Judge was statutorily hound to relure & [nding with regord to
whelher or not the action or swit was the suhject matter of an
arbilration agreement. In Lhe Facts of the case before us, since
we are dealing with ap intornationnl commercial arbitration,
Section 45 of the A&C Act cornes into play. After considering all
Lher complexities in the case, one of us had conchuded in Bharki
that s formal application uoder Section 43 of the A&D Acl was
not necessory, since 1l 15 meumbent for o Cowt seised of an
action in a maller in respect of which the parties have made an
arbalration agreement as envisaged iu Section 44, o refer the
parties to arbitration excepl if lhe Court finds thot the said
agrecment is null apd void, inoperative and incapable of heing
performed. The disenissal of the Suit or the rejection of the
appication tor interimn reliel ponder Order XXX Boles 1 and 2
i Lhe Code of Civil Procodore, 1908 (CPC) has the affect of

referming the partics to arbitration, By sagaciously not making a
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stitement under Seclion & of the ASC Act, the Defendant has
achieved Indirecily what he could not have aclieved directly,
namely, making it inevitable for the Plaistild to join arbilrai
proceedings withoul any consideration or adjudication of its
plen that ne arbilration agreemoent exists between the parlies. L
15 For Lhis reason that it scems Lo us essential that the Court
should have procecded under Seclion 8 or Section 45 of the
A&C Act, astho case may be and with a view to robion o finding
on the existence ol an arbitration agreement hetween the
porhies. If the prima facie foding 1% in favonT of the existence of
an arhitration agreemenl, the Court would rightly leave il Lo Lhe
Arbitral Tribunal to go into and determine the details and the
minule ohjecttons raised by the Plaiolilf. The Court awght not to
skart this issue, as it would tenlamounl Lo running counter to the
decisions of the Supreme Court m  Kvaermer, SEP znd
Sukanya.

14,  We would also like w clarily that the provisions of Scction
34 amd Section 41 of the Specific Relief Act, 1963 may not apply
so Lar as Lhe prayers of Declaratinn ot Injunction are concorned.
We say Lhis [or the reason that hoth these reliefs are actively
and specilically contemplatod m the A&C Act 1iselfl in terms of
Section 8 and Section 45 thereof. The proposition hal Seclion 5

of the A&T Act hars the jurisdiction of ciwil courls may be Loo
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widely stated, especially on a consderation of Section .H of Lhe
A&C Act for thn_ reasen that an srbifration agreement may
perlorce be nullificd or given a goby and abandoned conscquent
on the [ailure of the Defendant Lo bring its ewvistence to the
nolice of the Court. This linportant foature is often lost sight ol

15,  What course is Lo be charterad by us, is the next vexed
guestion. Since the learned Single has not conlvrmed to the
compulsions of Section & and Section 45 of Lhe A&C Act and has
cdismissed Lhe applications under Order X¥XXIX Rules 1 and 2 of
the CPC on Lhe premtsc that the jurisdiction of a civil court s
barred wnder Scction 5 of the A&C Act, shouid the maller be
remanded for returning at least a prima facie finding as Lo the
existence of an arbilrabion agrecment belween Lhe parties, In
BBP oz well as Bhardi | the expenses Lhal would inevitahly have
Lo be meurrod in oon arbitration whero the venue was outside
India weighed heavily in the mind of the Court leading Justice
Sabhorwal (as the learned Chief Justice of India Lhen was) in
Shin-Fesu (minority opinion) to conclude Lhal in soch matters a
linal vonclusion as to the maintainability of arbitral proceedings
vught to he roturned. We musl always be mindful of the maxim
uii jus Ihi réﬂ_?em'mﬂ. The maxim can be appeased, 1L spems to
us, by the consideration Lhat the Plainlill could avail his remedy

vy canvassing perlaining Lo the non exislence uf an arbilralion
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cianse pefore the Arbilral Tribunal itself Howoewer, in an
internatienal arbitration where Lhe venue is outside India and
costs are ndeed prohibilive, il is our opinion, predicated on
pronouncements ol Lhe Supreme Coors, that the responsibility
to return al leasl a prvma fscic finding on the existence of an
arbilration agreemenl and is opeorative and copoable of being
performed, cannof he diverted by the Court to the Arhilral
Tribunal,

16, In Abdud Galitr —vs- Slate of Ultarakhand (20081 10 SCC
27, their Lowdships have recently clarified Lhal therse is always &
presumption in favour of Lhe Jurigdiczon of the civil court.
Unlortnalely, the A&C Act does nat provide a remedy Lo a
person claming the non-existence of an arbitralion agreemenl
excopt by submithing to the jurisdictios of Lhe Asbilral Tribunal
under Section 16. In the event thal the Arbitral Tribunal does
not return a determinalion regaling its own jurisdiciion the
slalulory ramedy 5 only by way of Chjections under Section 34
of the ASD Act, Yei, paradeoxically, the Act manr:iaLes this
adjudication under Section 8 and Section 45 ol Lhe A&C Act as
well as under Seclion 1106) thereoll [ appears Lo us wholly
incongruous that when suca a curial investigation is invited by
the liling of & civil suil, il should be rendered nugatory by simply

holding that a civil court has no jurisdiclicw. The matler has
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been discussed al yreal length and all its complexilies have
boen laid bare helore us. We, theorotore, think it vexatioons and
idle to remand Lhe matter back to the Single Dench [or
refurning a specific Onding as to the existence of an efficacious
arbitrofion agreemenl as well as the parties bound by il A
situation, similar to the one at hand, had arisen in Pampa
Hofels as well as Monnel Finanoe.

17,  The impugned Judgment proceeds on the basis Lhal a civil
suil seeks a declaration to the effect that the Plainlil does not
have 1o submit to the jurisdiction ol an arhitral tribunal.
Acvcordingly, it does not even guestion or consider whether an
arbitration agreement subsisle between the partios, A Written
Statcment has oot been  filed and  instead,  the
Defendanl/Respondent had verhally pressed for the dismissal of
the suil as not maintainable, 'The nnconbroverted position is that:
the Appellant/"laintiff is personally not a parly to the arbitration
agreement, albeit he has signed on behalf of the Company in the
capacity ol s Managqing [hrector. Monppel Fiaapee and
Pampa Hafels irresistibly and immediately comes Lo mind. The
Flaintiff/Appcllont does not expostwlate that the Company ol
which he is the Managing Direclor is nol privy Lo the arbitration
afgreemenls. Indeed, the Company bhas already submitted to the

arbitration of the American Arbitration Association (AsA). 'Lhe
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Maintiff's postulation s lhat he has wrongly, ilegally and
mischievously soughl Lo have been made pifer ta those
procesdings. It is at leasl lalent bhat the reason for this would
be Lo transform the limiled liabibiy of the Company into
unfettored and unrestricted houndaries. The claimanl can
indecd press all Lhe reliefs available agoiest the Plaintiff in his
status as 4 guaranlor. But the Plaintifl cannol be Torced into the
arbitration, for the simple reason thal he did not agree to be
personally hound by the Arbitration Clause. In the bockdrop aof
his relusal o patticipate in the arbifration conducted by AAA in
New York, the claimant could have resorted to Section 11 of Lhe
AU Act, and in thal evenl the Court wonld have been obliged
fo pronounce oo Lhis pomt. & perusal of Seclion 45 of the A&C
Act makes L palpably clear that the Courl must refer the partias
to the arbitralion if it finds that an efficacions, c:pt—:ml':ivn T
performable agresment for arbitration exists. T matters little if
Lhis exercise 1s supplicated lus by Lhe party assorting the non-
ecxistence of the Arbilralion Agreement or, as in the preseunl
case, by a Plantiff praying for a Decloration to like effect. It is
fortunate Lhal Lthe Judge has, whether exercising jurisdiction as
a cwvil judge or under the A& Act, power ta retinrm the roquisite
finding. Since wo ore of the uncquivecal apinion that an

Arbitration Agreement <id not come about wsa-1Es the
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Pelilipner, we mush accept the Appeal and i oexercise of powers
mnder Section 43 of the A&C Act restrain Healogy Corporaiion,
Respondent. Mo l, from preforring or proscouting any claim
agawrsk Lhe PlaintifffAppellant in proceedings under the aegis of
the American Arbitration Association,

REAIOSHNu. 112/2018 & CM No. 202832010

18. By the impugned Order, the learned Single Judge has s
mrjtr.} invoked the provisions ol Order VII Bule 11 of the OO
‘Lhereafter, he has ool considered it nocessary £o go into the
gquestion of whether Farl-T or Part-1T of the A&C Act would apply
since he found Sectiom 453 of the A&C Act Lo he dii‘EDLl].e
attracted and cofficocious, In Lis opicion, Lthe Delendants had
already Effccﬁl?el}f invoked the Arbitration Clause. Accordingly,
the learned Single Judge has wvacabmd the infterim Orders,
leaving the parties Lo first submit to Conciliation proceedings in
terms of Clause 17,1 of the Shareholders' Agreement. In
Raalogy Corporation [PAGIOR) No. 2682011, the Suill has pol
been dismissed and ooly the applicalion under Order OO0
came to be _[‘E_iEuI_,:.-:d- Perhaps For that reason, since the dismissal
ol an applbeaton aoder  Order XAXTY of Lhe CPC 15
ungueslionably and unconbroverlibly appealable, an objeclion
on the maintainability of the Appeal had not been raised by Lhe

Respondent. 1t bas, however, hoon vociferously argued o the
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present case by Mro MK Kaul, leamned Senior Connscl for the
Bespondent Lhal the Appeal is not permifted by law, ‘The
argument is thal Lhe learned Single Judge, having specifically
proedicated the impugned Order on Sechinon 45 of the A&C Act,
and bhaving adjured the partios to c'.nmpl':@-' with further steps
postulated - in the Arhitration Agreement, an Appeal under
section 50 of the A&C Act is nol available. Beliance has been
placed on Shin Ftsa, Usha Drager Peb fid. s I GOTTIETR
A, 172010y DLT 628 and Mukesh Sharnma where our
learned Frother, Manmohan Siagh, J., spealking for the Thvision
Heneh, had remained steadlast Lo his apalysis of the Taw in
Usha. Support has alse been drawn from  Shamath Rai
Harparam fmdis Co. vse Giencare Grain Hotterdam, AIR 2010
Deihi 31 whercin one of us {Sen, J.), speaking lor Lhe Division
Heneh, had held that Letters Palenl are nol available. Finally
and insurmouniably, reference is made to Foerst sy Lawson
Lidd —vw- findal Fxports L6d, MANUSCO76172011 wherein the
Hon'ble Supreme Court has set all conlroversies al rest by
holding that Letters Patent cannol be invoked to sustain an
Appeal assailing order lalling in lhe realm ol arbitrodion uniess
this right is specilically hestowed. The entire Judgment in
Fperst roquites to be read carefully,. We, however, shall only

mention that Their Lordships had talen note of Lhe lact that,
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conlrary fo Soction 37 of the A&C Acl, Section 30 of the A&C
Act does not contain the words “and from any others®. Despite
this ﬁHpEI’U.ll’E in Section 30 of the A&C Act, Fuerst
neverthaless holds thal Lettors Patont will not be available.

1%, The contention in support of the maintoinability of the
Appeal is that wherever a decision oroceeds on Order VIT
Fule 11 ol the CPC, an appeal will he maintainable usader
seclion 24 read with Order XLI Rule 1 of the CPC. This is alsa
Lhe contention ralscd in BFAIOS) No 5972010 and TFAOIOS)
No.68E/2010. This is becawse Seclion 2 of the CPC ordains thal
the consequence of allowing an application under Order VIT
Bule 11 of the CPC iz the drawing up of a decree, 1f this
argument is taken on face value, only a Regqular First Appeal on
wluch ad veiorem court tees musl be affixed, and certainly not
an FALD (First Appeal [rom GI'{]H-I':I, may ho maintaicable. In our
opinion, it appears Lo us thal even an 1BFA is not available. 8o
far as the present Appesl is cancerned, the learned Single judge
has uJ_:uiquimuslg,- refarred fo Order VII Bule 11 as well as
Section 4% of the A&C Act, The decision however, is found
predicated particularly and squarely on Sechion 45 of the A&D
Acl which reposes responsibility on the Courl confronted wilh
an international commercial arbilration Lo reler the parties to

arbilration wrless il [nds that the said agreemoent 15 noll and
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void, inoperative or i'r'lf:.’-';]:'mh]ﬂ of heing performed. After due
cogitation, the learned Single Judge has net found couse ar
reason Lo refuse to refer the parBies to arbitration; instead, he
has direcled Lhem o first resort to Conciliation o terms of
Arbitration Agreement. The provisions of Section 30 ol the A&C
Act state that an appeal skall lie [rom an Order refusing ko refer
the parties to arhitration. A bolistic reading of the impugned
Order will make it apparent thal il 1s nob predicated on the CPO
but rather essentlially on the provisions of the A&C Act. In
Lo of Inedia vy Chadla Dhngineeiing Weoeks,
MANU/DE/GR2010, & Division Beuch has  opined, in
substantially similar circumstances, Lhal “since the suit was
filed under the provisions of Arbilralion act, 1940, the samc
would govern ithe lis and a dismissal of the suil under Order VII
Fule 11 of the Code of Civil Procedure will not ebviale the bar of
section 39 which allows only those appeals emanating from the
particular orders eoumerated Lherein”, Coincidentally, Mr. A5,
Chandhiek, the learned Additional Sohoitor General, hod angued
Lhat case also. T}LH verdict has not boon challenged before the
Houw'ble Supreme Court £l dafe. In the prcs;c':nt Appeal, even in
Ehe: face of submission made by Dr. A M, Singhvi, learned Senior
Counscl for the Appeiont, we remain steadfast in our opinion

that regardless ol aoy rélerence Lo Ooder VII Bule 11, the
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presenl Appeal is not mainthinnhle since the Crder avowedly is
one passcd under Section 4h of the A&C Act. wWe think .it is
inconsequential and irrelevant whether it s the Dofondant or
the Flaintiff who draws the altontion of the Court to Section 45
of the ALC Acl. Se far as the prosent casc is concerned, one of
the prayers in the Plaint 15 for a Declaration Lhal Lhe subject
Arbitralion Clause is wncertain, nul and void, inoperative and
incapahble of jjcf.ng enforced, words which are Temarkably
reminiscent and redelewl of Section 4b of the A&C Act. Ii the
Suit wore to continwe, an Issue would have to he struck on this
aspect, which would stand comprehensively ond completely
covered by Section 45 of the A&C Act. [herelore, it cannat be
gawnsaid that the investigalion and delermination by the Court,
so far as this aspect is concersed, is nol fully comprehended and
consumed hy Section 45 of the A&T Act. As we have already
ohserved above, the Plainlifl, therefore, must he ]1!:11:1 to hawve
Invoked Seclion 45 of the A&C Act by filing the plainl, and Lhe
Court is immediately duty-bound to return a linding Lhereon. It
has done so, and has referred Lthe parlies Lo pursue channels of
roemedy envisaged in the Arhitrotion Agreement. An Appeod is,
thorefore, not mointainable, We must, howeser, clarify that iﬁ
terms ol SEPand Sde-Fiser \his s only a peama faone opinion

on the jurisdictiom of the Arthitral Trilunal which s alwags
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subject to the delailed discussinn and werdich of the Arbitzal
Tribmnal.
20, The Appeal = dismizsed. CWM Mo 202832010 is also
dismissed.

BEA(QS] No 352010 & CM No 11238072014 ﬁnd._l-uﬁ.ﬂfﬂﬁl
No.pD/2010 & Ch No. 225132010

21. The Defendant heing the Respondent in these .'"i'lfll'E]Eﬂ'_IS had
[lled an application under Crder VII Rale 11 of the CPC {or
rejection of the Plainl. [le has drawn support from Kvaoner and
Ifﬂthsn Lafd The [Onding of the Ilearncd Single [ndge is
contained in Taragraph 46 of the impugned Order dated
£ 6.2010 which is to the effecl that "I do not prima Facie find
that the impugned clagse 5 null and void or inoperative or
incapohle of being perlormed due to the roason that the plaintiff
itself has relied upon this clause and has talon advantage of it
Facially, ithe leamed  Single Juocge has proceeded ucder
saection 45 of the A&C Act as the use of the words emploved
cannot justifinbly be perceived as coincidental, unintontional or
sarendipitous. The npext paragraph, howewver, iz palpably
Trreconcilable to the gravamen of Lhe fedgment. [© led {o Lhe
filing ol a Review in which Lhe learned Single Judge clarilied
thal the word ‘ool’ showdd have beso byped oo Lhe sad
paragraph betweoen the words "partics by agroomenl have
cxpressly and  impliedly”. The cilarficatory Order dated
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30112010 has led Lo Lhe filing of FAOAIDS) No.BOS2010. We
think it unpecessary to go into the dialectics preferved by the
learned Single Judge. Whal is of significance and substonce is
that the learned Single Judge has refinmed the finding that it is
evident that the parties by agrooment have nol expressly and
impliedly excluded the provisions of the Arbitration Act, 19496,
This sult is nol maintainahie”. Carlier, he had espressed the
opinion Lhat the Arbitration clause was not null and void or
Inoperative or incapable of being performed, which phraseology
is in xyme with Section 45 of the ASC Act. We are in complete
agrocment with the learned Single Judge Lhat the partics have
agrecd to pesolve or adiudicate their disputes  through
arbitration. The leamed fudge has correctly Tejected the Plaint
so as o compel the Plaintif to rtaise its Claiwms before the
Arbitral Iribunal, We agein hasten to clarily Lhal swthout
referring the parties Lo the Arhitral ‘iTibunal or the Conciliator,
ns the case may be, the leamed Single Judge has only
proceeded on a pigma facie view. All questions car be raised
before the Arbitral Tribenal which will hinve to answer them
Li{]f'iﬂii'.i':i"l}]}", In particular, the Appellant will be fully cntilled 1o
argque that inasmuch as the Arbitratiom  Clouwse refers Lo
'Intornational Law', it may he wague and thus incapable of being

perlormed. A plansihle cxplanation has, howewver, heen
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proffored by Mr. Sandeep Sethi, learned Senjor Counsel for the
Respondent by drawing our altenlion Lo the factual paosition
obigiping in Singapore. Mro Sethi has argued thot unlike
Indiza, thers is an International Acbitration Act conccirming
international commercial arhitrations as well 45 an Arhifvation
Act dealing only wath domestic arbitration. According to him,
the reforence to Intemnational Law is quite obviously to Lhe
International Arvkitration Act. This guestion will alse have to be
unequivocally ruled upon by Lhe Arhitral Tribvmal, if the
Appellant/Plaintitf chooses to agitate in thot forum also.

22, The Appeals are dismissed OCM Nos 1128002010 and
22313/2010 are also disruissed.

BEA[LYS] Nodd/A004

24, The Appellant/Plaintiff had filed a %uit seeking the
tollowing Reliefs:-

a) issue & permanent itjunction resltramimng defendant
Nl from  encashing the bank guaranbes  daled
222.9,.04 issued by defendant No.a;

b] issue a permancnt mjunction rcsn'aimﬂg' defondant:
No.d from paying out any monies nndeor fhe Hank
Guaranbes daled 22,9 2004;

€] issue a mandalory injunction directing defendant
No.l to return Lhe Bank CGuarantee dated 22582004 to
thir plamntiff;

el} iséuc: a mandatory njuaclion directing defendanl
No.2 to submit a bank guaranies of 1% of the
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contractual amounlt in terms of the tender daled
2062004 and the Joint Deed of Undertaking daled
18.8.2004.

or in the alternative

issue 8 mandatory njunction directing defendant Nos.?
and 3 to secure the delendant No.1/plaintiff for the bid
security being 1he bank guarantee amounl issued 5,4
defondant No.4; '

2] 1ssue a mandatory injuaclion directing defondant
No1 Lo permit it, in place ol delendant No 2, to furnish
the bhank guarantee of 1% and to potform  the
“abligations under the tender alonyg with defendant No.5;
I} declare that Clause 324 of the TTE as involid and
liabli to he struck down:

gy award costs;

b} pass such othor further order{s) as mway be deemed fit

and proper in the facts and circumslances of the casc.

21, Delerdant Nol, NIPC, thereupon filed an application
under Section 8 of the A&C Acl drawing the attention Lo Lhe
existence of an Arbitralion Clause betweoen Plointilf and NTPC.

2o, Defendant No.2, Alstom resorted to Section 45 of Lhe A&C
Act which, in eflect, could have the same cunsequence, puting
o halt to the civil procecdings by directing the concerned [}i;ll'tiﬂﬁ _
Lo submit o arbitrafion as per the Arbitration Clause in their
respociive contract. We may menlion Lhal Lhere wers other
defondants in the arena of parties with whom avowedly there
was no Arhilration Clause. We advert to this Tgel for he reason
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that the Appelanl had wnsuccesslully relied oo Lhe decision of
the Supremé Court i Sufaopa W conlewd thal a partiad
reference was Impermissible e law. The learned -Sin:qle Judge,
in our view, has righlly concluded that the repleadment. of olher
parties was malafide.  Order | oand I of the CPD refors o
misjoinder of causes of action as well as misjoinder of partics
and confains an  explanation that courls would react to
misjoinder, especially where il may lead o a wmiscarriage of
justice or a complication so Far as Trial is concerned. Those
principles impel us to affirm the conclusion of the leamned Single
Judge in this regard. 1€ s in fhese circurnstamoes that the
learned Single Judge has rejectea the Plaint, 'Uhis is obviously
bocause by virfue of Secton 8 of the A&C Acl, the Courl was
duty-bound Lo reler the parties o arbitrabion. Te like effect,
since a commercial arbitrafion had uncontrovertibly hecn
enlered into bebween the Plaintff and Defendant Neo. 1 (domaestic
vommercial arhitrabon) and Defendont Koo?  (international
comnmercial orhitration, the venue of which i Paris), Lhe Suit
cowld nol be proceeded wilh, Swensha Handals Kenlon -vs-
fndign (Charge Chrnne FDimited, 199402 5CC Thh has not heen
dispussed hereinshove. Section 3 of .thn Foreigm Awnards
(Recognition  and  Lnforcomenty  Act, 1967, which  was

incorporated in law because of treaty obligations in conmection
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with The New York Cooventon on the Recognition  and
Enforcemoent of Foreign Arbilral Awards, 1958 (1The Now York
Convention), came Lo be reflected upon, The following
paragraphs  from the celebrated Judgment, where Their
Lordships had emphasized on the duty of the Comrt to fefer the
parties to arbitration, are reproduced bolow:-

A0, The oonly ground given by the lligh Courl For
refusing Lhe stay of the suit againsl delendants 1 &0 3 is
as mentioned earlier, The High Court has also pointed
out that since the plainl does not make soveroble
allegations  against dilleresl defendants who are
partics to different conlracts, with different arbitration
agreements and Lhe allegations made by e plamtff
agqainst dillerent defendants are such Lhal they cannet
be separated from cach other and since the arbitrations
between the plaintifl apd dilferent defendants may
have to go fto differcal Ei_L'EiLI'ﬂI:urH, ail tho arbitration
clauses must be treated as having become inoperative,
It has further been ohsierved by the High Court Lhat if
all the agreements containing arbilration clauses with
differenl defendants had envisaged cnly one arhitrator
for adjudicating all the dispuates, Lhe fact that there
were several agreements with Lthe different defendants
would not have offected the maller and the award
given hy the comman arbitrators cowld have hound all
tha parties in the suit.

41. [t appears to us thal the aloresaid reasoning of the
Iligh Court 15 sirained and bofally erroneous. It also
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 amounts to disrogarding the mandalory pr U‘.."ib;ii}ll. of
Gection 3 of the Foreign Awaeds Act.
42, TFor-purposes of the present cose we are, for the
preseul, considering mertely the applications lor stay of
the swit [led on hehalf of the lenders, It is clear from
Lheir applications that oll the conditions envisaged for
the applicability of Section 3 of the Foreign Awards Act
are fully compdied will. '
43, lThe plaintifl by morely estering into  olher
contracts wilh diferent partics connot prejudice or
defeat the rights of the different party under the
different coulract, particularly when the right of the
foreign arbitralion has been provided by Parliament as
an mdefeasible right ie which the court, does not have
any kind of discretion.
44 'The orbitration is contemplated as per Section 3 of
the Foreign Awards Act. The plaintff by filing a plainl
cannot make lhe srbifration  clanse  invalid  or
inoperative. Therefore, the finding ol Lthe Higk Court
Lhat the arhitration agreements have bocomo

. Inoperative and incapadle of being perlormed or tnvalid
is erroneous in law ond, therelore, must be set aside,

26, The learned Single Judae has also correctly rejected what
was seen as "hogey of unworkability due to sepatate arbitration
clauses embedded in fwo  different agreomenis®. The
ohservations of the Court of Appeasl in Asmos Pacsy -vs Haondior

& Nofermann GmbH, 13811} Llvads LR 302 s2re apposite and

justify extraction.
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In my judgqment, on the lrue construction of these
waords, “incapahle of being performed” relates to the
arbilration agreement under Lhe consideration. The
incapacity of one party Lo Lthal agresment to implemant
his obligations under the agreement does not, in my
Judgment, render Lhe agrecment one which s
incapable of perlormance within the seclion any more
than the inobility of a purchaser under a conlracl Lo
purchase of land Lo fnd the purchase price when the
time comes Lo complete the sale could be said Lo ronder
the coolract for sale incapable of performance. lhe
agreement only becomes incapable of performacce in
my view if the circumslances are such that it cowld no
longer be performed, even if both parties were ready,
able and willing Lo perform it..,

27, 'lhe duty of Lhe Court to reler the parties to arbitration
mader Seclion 45 of the A&C Acl was again cmphasiced by Lhe
[Ton'ble Suprome Court in CA WAL/ W6 titled Mis. AEG
Aktiengesellschalt -wvx- Insotex (India} Lid., decided on
10.4.1996. The Order is exiracled below as it is not reported.-

Leave qranied.

We have heard leamed counsel elaborately on all
facets of Lhis ligatiom. After so we have decided Lo
sur 1L up 1n this mannor,

Without adverting ta the correctness or olherwise
of the decision of the High Court, it hecomes olherwise
plain that it has refused 1o inlerlers s the orders of Lhe
Company Law Boord dated 9% July, 1993 and the
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dispute: is kept within the domain ol Lhe said Board lor
the disposal, One of the questions which is it SLLEJDIU-SEH
o devide is about the title to the share in dispute.
While =0, the Arbitration and Conciliation Ordinance,
L9494 has appeared on the scene. elfeclive from January
25, 1996, which Ordinance before ils lapse has bheen re-
promulgated. Section 43 Lhereol enjoins a judicial
authority (the Company Law Board being once such
Judicial authorily} when requested hy any one of the
parties or any person claiming through or ander him,
where Lhe parfies have made oo agreemeul referred o
In Section 44, to rofer the parties Lo arbilralion, unless
It linds Lhat the said agreement s null and wvedd,
moperative  or  imcapable  of  being  performed.
Undisputably, there exisls an athitration agroemeot
hotween the parlies wherohy their disputes arising oul
of the contract would he toferable to an arbitrator
havinig his legal soat at Aurich, Switeeriand, and to
wlich disputes the suhstootive law of contract as
presvalent m o India would apply. The Company Taw
Board would thus he obliged to procesd m aceordance
with Scction 45 and reler ihe pardes to arhitration,
bocause the agreement is neither null and void, nor
mmoperative  or incapable  of  being performed.
Incapability, of course, has not ta be I.IIIC_iEI"?-I.IIﬂd. AS
being nconvenienced. When the porties enfer into such
ggreement. with open oyes they arc presumed o have
incurred on themysalves the inconvoeniegncos inherent in
the deal. Thus, only an application by any of the partics
is requircd to bc made, which weould set the judicial
authority te act in Lthe manner provided. The apoellant
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belore us has given oul 1o unequivocal terms that it
herehy makes an oral application before us Lo celer Lhe
parlies to arbitration as conceived of in the coolrack
and on our entertiinment. of such application we gel Lo
the view, sand accordingly Rnd, that the judicial
authority cannot prevaricals in any manner in granling
the relicf. We thus divet the judicial authority to
ministerally draw such roference in accordance with
law as ils vwn and im0 that way the matter be put to an
cnd. Belore we do that, we record the siatement of
learned counsel for the second respondent ARC-NCET
Limited, the Indian compowy, Lhal it is undertaken on
its hehall that whatever be the result of the arbitration
regarding the title Lo Lhe shares, that would be binding
and adopted by Lbe said respondent in respect to the

transfer or otherwise of the shares.
On these terms and directions, the appeal stands

disposed of. No costs.

0.  Learned Counsel for Lhe Respondent had raised thresheold
objections on the maintainabiliy of the Appeal. Mr. T.K. Ganju,
learned Senior Counsel Tor the Appellant, has raised contentions
similar to those which we have already answered above, We
think thatl in order o avoid prolixily, we should nat troverse
Lhose arguments again since our conclusion remains that an
appedl 5 not maintainghle, Again, we reilerale that in referring
the parties cither under Section 8 or Section 45 of Lthe A&C Act,

a mima facie view is expressed by [he Court. We have no reason
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to believe Lhal if the Flaintiff chooses to resorl Lo allernalive
dispute resolution mechanism postulated by the Arbilration
Clause, so far as NTPC s conoerned, the venue would be
domestic, As lar ax Alstom  is concerned, it would he
mternational and in consonance with the international compaet
under Lhe aeqgis of Rules of Conciliaiion and Arbitration of the
Internationsl Chamboer of Commerce, Paris.

29,  This Appeal is also rejected accordingly.

/
/=
{ VIERAMAIIT 5EN )
JUDGE

L A
[ SLODIIARTII MRIDUL }
July 25, 2011 JUDGE
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