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IN THE HIGH COURT OF DELHI AT NEW DELHI

Judament Reserved On: November 28, 2011
fudgment Delivered On: Recember 16, 2011

LA 962/2011

PARMOD MALIK . Appeliant
Through;  Mr.Sanat Kumar, Advocate with
! Mr.Tanamuya Mehta, Advocate

VErsLS
UMION OF INDIA & ANR. ....Respondenls

Through:  Mr.B. Miren, Advocate for Bl
Ms.Mala Narayan, Advocate for R-2

LFA 985/2011

ROSHAN LAL -& AMRK. e Bppellants
Through:  Mr.Sanat Kumar, Advocate wilh
Mr.Tanamaya Mehia, Advocato

VeSS
LIREEQRM GF INDIA & ANRE, ....Respondents
Through: Mr.BY Miren, Advocate for R-1
Mus, Mala Narayan, Advocale for R-2
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- Througa:  Mr.Sanat Kumar, Advocate with
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UNIOM OF INBIA & ANR. . Respondents
Through: Mr.BY Niren, Advocate for R-1
- Ms.Mala-Naravan, Advocate for R-2

CORAM:
HON'BLE MR. JUSTICE PRADEEF NANDBRAJOG
HOMN'BLE MR. JUSTICE 5.P. GARG

PRADEEP NAMDRAJOG, |,

1. Four writ petitions, three of which were filed Ly
appellants Parmad Malik, Roshal Lal & Anr. and Virender 5ingh,
have been dismissed oy the learmed Single Judge wvide
impugned order dafeu:l October 12, 2011, Appeilant Parmad
Mali[{; had sought quashing of the BRobfication dated
06092006 aﬁd s a result prayed that IBF Company be
restrained from terminating the sﬂppiy of petroleum products
to him with respect to the sales autlet on F‘anipat-‘ﬁaﬂmuli
Road, Alternatively |t w:ds prayoed that if the first relief was not
granted, the oil company be directed to surrender B094
cq.mtr. land leased oy him to the il company.  Appeilant
Roshan Lal and co-appellant Surender Gupta have likewise
rmade prayers simiiar to the prayers made by Parmod Malik,
Appollant Virender Singh had pleaged pari materia with the
wril petition filed by Parmod Malik and has sought similar
relief. -

i The learned Single Judge has held that the issue

raised in the writ petitions was squarcly coverad by a decision

of a Division Bench of this Courl reparted ;:ia 147 {(2008) DLT
764 (DB} fBP Comouny Lid. Vs, Nand Kishora Baipai & Ors,

3. Since  learned counsel for the appellants had

strenuously urged that the issues raised in the wril pelitionds)
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tiled by the appeflants were distinct fram The issues raised and

. decided bjf the Division Bench in AMand Kishore Bainal’s case

(supral, we propose to firstly analyze the decision of the
Division Bench. and then look into the issues raised in the writ
petitions filed by the appellants.

4. At the cutset it mmay be noted that the Bivision
Bench was dealing with a challenge to the Notification dated
D6.09.2006 ie the same Nolification which has been
challenged by the appellants, |

i The decision of the Division Bench tn:nrn_me:mé& its
journey by noting in para ? ot the decision, that Lhe writ
petftioners were eilher land owners who had leased land to oil
t:l::rﬁ'lpani]:'j for runn:nig  petraleum retall outlels and were
appointed  Mainierence and  Handling Contractors  [[MéH
Contractors) or ware ad-hoc dealers running the outlets an
contract but under supervision of the ol companies.

6. Thereafter, the learmed Division Bench, in

paragraphs 3 to 5 of its decision, naled the controversy; being -

the diffgemnu.‘- uf tﬁpi:]iD[‘l amongsl two learned Single Judges of
his Court. Dreclining relief, one of whom took the apinion that
the il companies could nol sub-lease the lands taken on lease
fram the writ petitioners for operating retail cutlets and
declining reliet another learn ed-Single Judge fook a view o the
contrary.

7. In paragraph & of the dacision, the learnad Division
Banch notad that the writ petitioners before it were ME&H

Contractors or ad-koc dealers pertaining to four public sector

oll companies; namely: (i) Bharat Petroleum Corporation L.

{BPCL), (i) Hindustan F'ctrn:uin:urr_. Corporation Ltd. (HPCL} ,{3ii)
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Indian Qi Carporation Lid. (10CL) and, {iv) IBP Campany
Tahuiating the relevant data perfaining to Lhe varigus writ
potitionsrs wiho wera Iitiqatirig with Lhe four ntllcnmpanie:-:. in
the next para i.e. gara 7 al lhe decision, the learncd Division
Eench noted in paras & and % that the lease deeds executed
by ‘the writ patitioners in favour of the oil companies had

clauses permiﬁ'ing the oil company to assign, bransfer or sub--

let the land taken an lease by the ol companies. The Division
Bench thereafter noted in warg 10 thal on Lhe leased [ands
petrol pumps ware cskablished by appointing Mé&H Cantractors

and these retail outlets were called 'Company Owned

Company Opsrated' (COCO) outlets, a misnomer for the
resson  these outlets were actually operated by M&H
Contractors. Thereafter, in para 11 onwards, the Division
Banch noted:- {(a) that on 08.10.1595 a policy decision was
taken by the Government of India to dismantle Administrative
Price Cantrol by de-regulating, from Govemment contral, the
retail business of petroleum products inasmuch as hitherta
prior retall business of petroleum products in India was under
Lhe cofitrol of public sector oil companies and dealership of

retail oullels was through o process of selection conducted by

- the Qil Selection Boards. The decision talkon was to dismantle

Fhe Adiministrative Price Contrel moechanism giving freedom to
the public seclor cil comganies to frame policics keeping in
view the fact thal privare piavers would be spon entering the
market. Howewer, the decision Lo {1E=-regL4Iate Sl of
potroleum products through retail. business could onhy l:::}rﬁe
into ¢offoct on 01.04.2002 and thus the Division Bench noted
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that till, 31.04.2002 the cublic sectar oil companies glone could

market petreleum products in retail.

8. Wilh respect to the decision Laken on 08.10.1999,

the Division Bench noted that the policy decision taken by the
Government of India was lkeeping in view that private players
could ontice and wean away the owners of retail sites of the
public sector oil companies and thus it was dﬂciﬁed that the il
compaies woild hithertofare take on long term |FE|5E lands
and would operate therefrom the COCO qutlets by appointing
M&H Contractors for a perioa of one year, extendable by
another, with 3 sales officer of the concerned oil company
entrusted to each COCO outlet so that quality could be
maintained. The policy specifically excluded by providing that
[andlm'da.. exizling dealers, distnbubors or lzller of intent
holders would under no circumstances be appointed as ME&H

Contractors,  The Division Bench thereaftor noted that from:

the pleadings of the parties before it it was clear that: (i) M&H

Contractors were appointed without proper selection, (ii) some
M&H Contractors were existing dealers or dislribulors, and (iii}
some ol companics had appointed ad-hoc dealers by calling
them Retail Cutiet Dealers and the appointment was without
underiaking a seleclion process, !_ =
o The Division Bench roted that oniy 1BR Company
had Tormulated a policy ovn October 08, 2002 for appointment
or dealers and thal Lhis policy. lastad anly for five months Gl it
was suspendad in February _E!I'JD.':! and finally superseded on
September 19, 2003, The Division Bench noted that the policy
framed by [BF company u:uh October 08, 2002 categorized

- dealership in Category [ and Category Il; Category | would be
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those deglers who were alse the land owners and who would

be ohliged to p'muid_e infrastructure by spending money on

- constructing the petrol pumps, instailing equipments and

© providipg service centres. These Category [ dealers ie. land

gwner dealers were not to be COCO autlefs. Category || were
COCO outleis. even as per which the land owner had to I_JE
given a first option to act as M&H Contractor. : ;

10, Thereafter, the Division Bench noted that the policy
decision under cHaIJenge was to undo the wrongs I:m.ing
cf:ummittéd by the public scclor il marketing companies, for
the reason M&H Contractors were being appointed _wfthnut any
SE_Ier_'tiérn process, existing dealors and diStrihuti}m Wt_—-:-re being
appaiﬂ!;ed as M&H Cantractors and Ewun du) respect of COCO
retail outlets ad-hoc deaiers";'u'ere being .ap'm][nted. The

- Division Bench noted that the oil companies wera venturing

into ad-hocism without thers being any 'u'mf:::rmity and

c{hnsistfehr::,r and it was thus decidea as per the policy that all
COCO retail vutlets being hithertofore managed would be
phased out within & year and the oil markeling companies

would operate COCO retail outlets by appeinting Sales Officers

at each outiet and for operating the relails outlets labour
contractors wouid be appointed. . . ' |
11. - Relevant would it be to note that the Notification
dated 67 September, 2006 clarifics as to whal would' be a
COCO retail outlet, This is-apparent frem Clause (i) of para 2
of the Notification in que:atifm wherein it is written:-

“While the OMCs may operate permanent COCO

retail outlets (i.e. Flagship ROs, Jubilee Retail

Outiets, Model Outlets etc) by their own
- officers,...."
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12, . Thus, it is r;"l@ar that CECO retall outlet is the gonus
of which _fla'gﬁhip; jubilee retail outlet and model outlet are a
specie of, _ % .

13. * The Division I:}{:r‘;c;l_'l_. therealter concluded that the

policy decision nolified as per Notification dated 06.09.2006
was actually given effect to the policy decision dated

.- L

L

DE.;LD.IBE!E whersunder .ﬂ.dmiﬂiﬁtratiue_ Brice Mechanism was -

dismantled in the petroleum retail segment. The leamed

Divisign Bench noeted that the claim under the policy decision

dated October 08, 2002 could ony be predicated under IBP
Company and in none others and that too D]‘I|}I: if it could he
shown that the person concorned was oppointed as a dealer
‘between Octaber 08, 2002 1ill February 2003 i.e. during the
period the policy rematned in operation, il being suspended in
February, 2003 and ultimately superseded on 19.09.2003. |
14, In para 18 the Division Bench categerically noted
that asi per the policy dated GB.]G.EDGE, only such land owners
could e appointed dezlers who had spent maney on creating
the infrastructure. The Division Bench noted that after leasing
the lands, no petitioner was appointed 3 {ieaier%and thus relief
Wras d:eclfne'd hﬁl{iin;} that the principle .c}F legitimate
-expectatfon was not attracted to those who had neither
appl_iéd nor were granted dealerships and that _r*:t:i vested right
had accrued in their favour, . :

15. .- It ke neted that thé principle of legitimate
expectaticn was sought to be attracted on the pleadings that -

the lard owners gave on loase .I;heir [ands on the belief that
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under the policy decision dated 08.10.2002 ’:Ehe‘,f would be
appointed as dealers of the refail outlets. |

16. We now proceed to note the difference which the
‘a';}pellafn’rs seek tq lay hare between them and those whose
Wit pétitiqhz' were decided by thoe Division Bench.  IE was

urged that the |ubilee Retail outlets and COCO outléts are

diffcrent outlets and that the learned Single Judge ignored that
the Division Bench was concerned with COCO outlets and not

“the Juhileeﬂ'etail outlets and for which they higﬁlight para 3 of
the policy dated 08.10.2002 which draws a distinction between

JROs i.e. jubilee Retail outlets and COCO outlets.
1_?. " - The distinction sought o be urged ignores that the
policy decision dated 06.09.2006, as noted hereinabove in

para 11 has egualed flagship retail outlets, jubilee retaif

putlets and model outiets under the banncr of COCO outlets

\l

and thus it cannot be said that the decision of the Division

Bench docs not apply.
18. At the heart' of the malter is the decisian of the

Government of India taken on 08.10.1999 that no public sector

oil company would appoint anybody as a dealer to sell
petroleum products in retaii withoutl & selection process. The
Division Bench recognized this as the care of its upinion and

~we respectfully concur. We highlight that the policy decision

dated :GE.GB,EDDEI clearly notes ad-hocism, an exprossion

which is a soffer version of the actual hard reaiity ie.

corruphion. _ .

18. ©  In this connection we find that on 04.10,1999 the
Government of India had clearly written tﬂ'lall public sector ol
companies that labour cantractors dppointed to manage COCO

LPA Plos 9635011, 9857201 & 2506/2011 : Pape 8 of 10




. retail ioutlets would nol be the [Tandlords  or existing

dealers/distributers of the oil companies, - - _

20, - The appellants sought o déSLinguish-their CASes on
the policy of the Indian Gil Corporation. dated 23.07.2003
which provides that M&H Confractors would be the nominee of

‘the landlords and further the policy permits dealership to be

awarded to land owners or their nominees,

21. 5u1’ﬁ£:e_ wlld it be to state that the taint in the said
p'DIit:}-’ decision of the Indian Ol Cnrpurat{ﬂn is the same which
tainted the policy decision dated 08.1(.2002 framed by IBP

Company and thus tho reasoning of the Bivision Bench would

be applicable in the instant matters as well.  Besides,

_appe!ia{nts have no claim against Indian Ol Corporation.

22, The plea urged that nel only have the appellants
Ieased.their land bul have cwen spent money on effecting
come donstructions and thus an additional right flows. to them
on sald account is neither here nor Ehere for the reason
Sl__i[::|'|::15E|f'r_|f-.‘ﬂtarz,-r l[case deeds have heen executed by them and
fﬁr which they are receiving lease maney - from the qil
Cﬁmpﬂﬂ}'.l Thus, it s not a case where the appel]antﬁ hawve
een out of pockel by spending moeney on constructions on the
fand, ‘I'iheyr gre getting a return for the money spenf. -

23, - The- plea that such huge chunks of |:E|F|I:'f would not

‘be neegded by the ¢il companies to operate the petrol pumps

_and thus the ilease should be determined and: the ofl
companies should be directed to reverlt possession cannot be

accepted inasmuch as the lease is determikzhie an the terms

of the [ease and not by a judicial direction de-hors the terms of

the lease,
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24, We concur with the wview taken by the learned
Single Judge and thus we dismiss the appeals but refrain from
IMPGSiNG any costs.

—— "“‘:?w“:’[:

(PRALEREP NHNDHEJDE}I
JUDGE

(5'P.GARG)
HJDGE
D:CEMB R 16, 2[}1"
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