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IN THE IIGH COURT OF DELHI AT NEW DELHI
AR S1272010

LoAMINOUS POWER THCHINOLOGIES 0 Petitioner
Through : Mr. Sanjay Goswamis Ady.

VOrsus

NARESETRUIMAR ... Responden:

Phrough : Mr. Naresh Khanna, Ady.

{ORAN:
HON'BLE MRUJUSTICE G.S.SISTANI

ORDER

Vi 23.11.2011

f Uhis s a petition under Section 11(5) of Artration and Concifiation
Act. 1996, seeking appomntment of sole Arbiirator (o decide disoutes
and Adifterences which have arisen between the partics. subject
marter of the Rent Agreement dated 29.10.2007 entered wito beisees
the notties
Feamica counsel for the petitioner submiis that paties had e
qto o Renit Agreement on 29.10.2607. by which it was agreen
bhetveeen the pardes  that respondent horein woula camry ot
consiruction over a piot of land measuring. 3000 sq. vards. sauied
ar e revenoe ostate of Village Mundke, Dielhi, and wonld reni out
the ~ame Lo the petivtoner herein Lor g iock in peried of trree s cars !
an aureed rent of Ka2040 lakhs per momth - As per the =aid Rent
Aorcerients respondent heroin was o constract podoann s ner ey
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approved desiens and specilications by the petitioner herein togethier
with instatlation of power connection. supply of municipal water and
borewell Possession of the land was to be handed over by the
respondent to the plainuft latest by 1.4.2006. lurther the petitioner
was 10 deposit interest free advance and sccurity, in the sum of
Rs.14.00 lakhs. with the respondent. out of which. Rs.6.00 lakhs was
to be adjusted in the rent,

As per Clause 160 of the rent agreement. in case any dispute between
the partics. both ihe partics were to appoint an Arbitrator. who would
scttle the disputes artsing between them. Clause 16 ol the rent

agreement reads as under:

Y16 That ii amy dispute arises between the party regarding the
terms and conditions of this agreement in that case both the
parties will appoint an arbitrator, who will settle the dispute
and whose decision will be final and binding on both the
parties.
t.earned counse! for the petitioner submits that pursuant to the Rent
Agreement dated 29.10.2007 between the parties. the petitioner patd
a sum of Rs.2.600 lakhs to respondent on 8.11.2007 vide Cheqgue
no.394154 dated 6.1.2007, drawn on Corporation Bank: Rs.3.00
lakhs on 22.12.2007 vide Cheque 1n0.394200 dated 21.12.2007.
drawn on Corporation Bank: Rs.3.00 fakhs on 30.1.2008 wide
Chegque no 417367 dated 29.1.2008. dravwn on Corporation HBank:
Rs.3.00 lakhs on 18.2.2008 vide Cheque no 417485 dated 16.2.2006.

drawn on Corporation Bank; and Rs.2.00 lakhs on 30.6.2008 vide

Cheque no.28.6.2008. drawn on Corporation Bank. Copics ol
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reeeipts have been placed on record. Counsel further submits that
despite receipt of the said amounts the respondent did not hand over
possession ol the satd land. 'The petitioner therealier issuced a legal
notice to the respondent on 23.8.2010. which was replicd to by the
respondent vide communication dated 12.10.2010. Copics of notice

dated 23.8.2010 and reply dated 12.10.2010 have been placed on

record. Counsel i the above circumstances prays for appointment of

a sole Arbitrator 10 scttle all disputes and differences. which have
arisen between the parties.

[.carned counscel for the respondent has opposced the present petition
primarily on the ground that respondent was made to sign the rent

agrcement dated 29.10.2007 without explaining the contents thercof.

Counscl further submits that since the respondent was not aware of

the contents of the Rent Agreement the petitioner cannot rely on the
terms and conditions ot the agreement including the Arbitration
Clavsc. Phe sccond leg of the argument of counsel tor the respondent
i that @ mere reading of the Rent Agreement would show that the
siime was signed by onc. Sqdn. Ldr. S.K. Sharma (Retd.). in his
personal capacity . Counsel next submits that there was no Resolution
of the Board in favour of sqdn. Ldr. S.K. Sharma (Rcetd.) authorizing
him to enter into the said Rent Agreement and since the said Rent
Agreement was oxecuted by Sqgdn. 1.dr. S.K. Sharma {Retd.) in his
persoral capacity . present petition is not maintainable as the same
nasoocen filed by Mes buminous Power Technoiogics vt 1,
otitioner herein)

It 1s submiitted by fcarned counsel tor the respondent that Sgdn. ! dr,
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SR Sharma (Retd.) would not fali in the definition as per Scction
2(b) of Arbitration and Conciliation Act. [ carmed counsel for the
respondent in support of his submission has relied upon a decision
rendered by a Diviston Benceh of this Court in the case of MM, Aqua
Technologies Ltd. v. WIG Brothers Builders & Another. reported at
95 (2002) DLT 818 (D). whercin it has been held that disputes
between the partics. who are not the partics to the Arbitration
Agreement. cannot be referred o Arbitration. Counsel for the
respondent has relied upon the obscrvations made by the Division
Bench m para 3. which reads as under:

e

..... Neither the same can be inferred by implication nor an
Arbitrator can be appointed for the purpose of determiniing the
disputes between the parties, whe are not parties to the
arhitration agreement. Learned Singic Judge found thet n fec:
that the petitionei herein had also carlier filed a suit azainsi
the second respondent fierein

~

i.carned counsel lor the respondent has aiso relied in the casce of 17C
Classic Finance Ltd. v. Grapco Mining and Co. Ltd.. rcported ot
AIR 1997 CATCUTTA 397, more particularly the concluding

poriion. wherein the Court has held as under:

“The second petitioner heas not siened the aforesaid lease
agrecinents containing the said arbitration clause and as such
thie said peditioner canpot enforce the arbitration agreemeni ™
in response e the submissions made by learned counsct for the

respondent. counscl tor the petitioner subrmits that the stand wken by
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the respondent is bascless and dishonest and an alterthought. Counsel
tor the respondent further submits that all payments which stand
acknowledged by the respondent were made by Mys  Luminous
Power lechnologics Private Timited. petitioner herein, Counscl next
submits that recital ol the Rent Agreement itself” would show that
Sgdn. T.dr. S.K. Sharma (Rctd.) has acted as an emplovee of the
petitioner herein and further at no point of time the respondent had
raiscd any question that petitioner herein had not entered into a Rent
Agpreement with the respondent. Elaborating his areument further
counscl for the petitioner submits that Icgal notice dated 23.10.2010
was issued at the nstruction of petitioner company hercin and in his
rephv the respondent did not raise any objection with regard (o ihe
tssue that the said Rent Agreement was signed by Sqda. Ldr. S.K.
Sharma (Retd.) in his personal capacity or that petitioner herein was
not a party in the said Rent Agreement. Counsel next submits that
reading of the reply to the legal notice would make it abundantly
clear that respondent had recognized the Sqdn. 1.dr. S.K. Sharnia
(Rawdyy the signatory  of the agreement. which  contamns  the
Arbitration Clause. Counscel also submits that even otherwise 1t s tor
petitoner herein to take the objection that this Rent Agreement
would be voidabic ac the mstance of petitioner herein and Sqdn {.dr.
5. KL Sharma (Retd.) did not have the authority or the mandate to
enter into the =and Rent Agreement.

Pearned counsel for the petivoner subnuts that the arguament raised
by rcarned counsel for the respondent that respondent was toreed and

coherced to sign the said Rent Agreement is without any basts and
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this objection can be decided by the Arbitrator. Counsel for the
petitioner has relied upon a decision rendered by the Supreme Court
in the casc of Meguin GMBIl & Co. v Nandan Petrochem Litd..
reported at 2007 (5) R.ALL 239 (SC). wherein the Apex Court has
held that even questions of fraud can be adjudicated upon by the

Arbitrator. Counscl tor the petitioner has relied upon para 2 of this

judgment. which reads as unacr:

=2 n s counter affidavit, the respondent inter alia has
alleged fraud. In my considered view, the question as 1o
whether the entire contract is vitiated by reason of alleged
commission of amy fraud on the part of either of the partics
thereto, the matter can be gone into by the arbitrator. Iven the
question as to the jurisdiction of the arbitrator can be gone
into by the arbitial tribunal itself. In this view of the matter. |
do not see any reason why an arbitrator shall not be appointed
in terms of the arbitration agreement of the parties by this
court in excrcise of its jurisdiction under Section 11(6) of the
Tet”
i have heard counscl for the partics and also perused the petition, the
Rent Agreement dated 29.10.2007 and the documents filed along
with the present petition. The Rent Agreement dated 29.10.2007.
sought o be rehed upon. by the petitioner contains an Arbitration
Clause. The said Rent Agreement has been signed by Sqdn i.dr. S.K.
Sharma (Retd.) on bhehall” of the petinoner and Mr. Naresh Kumar,
respondent hercin. The question as to whether Mr. Naresh Kumar
was torced and cohersed o sign the said Rent Agreement without
caplaiming its coentents is kept open to be deerded by the learned
Arbitrator as held in the case of Meguin GMBH & CO. {supra). As

far as the sccond objection raised by lcarned  counse! {or the
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resporwdont s coneerned there is no quarrel to the proposition that
only such disputes can be referred to an Arbitrator which form part
ol an Agreement. which is signed by the partics. The observations
madc in the judgments relicd upon by counsel for the respondent are
with respect to those matters where the agreements were not signed
at all by the pardes. who had sought reference of dispute to an
Arbitrator. To sav that petitioner hercin has not signed  the
Arbitration Agreemeni e my view cannot be aceepted firstly on the
cround that this is an objection, which shouid have been taken by the
respondent at the first opportunity available as the cheques were
admittediv issued by the petitioner herein. which were dulv accepted
and encashed by the respondent. Sceondly. present petition has been
signed and supported by the affidavit of Sqdn. T.dr. S.K. Sharma
(Retd.). who 1s the signatory of the Rent Agreemient containing ihe
Arbitration Clause. 1 eeal notice was issued at the instance of the
netoner herem. Inresponse to the said legal notice the respondent
has not raised any objection dhat there was no agreemenrt signed b
e petitioner hiercin or that Sqdn. Ldr S K. Sharma (Retd.y hag
sigred the Rent Agreement in his personal capacity. To my mind the

obicctions. sought to be raised, 1s without any basis and 1s only to be

Accordimgly. present petition is allowed. Mr. Bharat  Bhushas.
Additional District Judge (Rewd.). (Cell No 9§99285640) 1s appointed
as « Sole Arbitrator to adjudicate upon ali disputes and differences
meluding ciainis and counter claims arising, between the partics. it s

cereed betweer the partics that Jee of the Arbitvator shall be borne by
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the parties cqually as per the schedule maimntained by Delhi High
Court Arbitration Centre.
17, Petition stands disposed of.

i3 lctacopy of this order be sent direetly to fearned Arbitrator,

.Sl

G.S.SISTANL) . —
NOVEMBER 23,2011

msr
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