- #60 to #86 & #98 -
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Present: - Mr. I.R. Satish, Advocate for the Petitioner (in WP(C) No.
5893/2011)
Mr. K. Ravi and Mr. Pravesh Thakur, Advocates for the
Petitioner ( in WP(C) Nos. 5905/2011 and 5908/2011).
Mr. A.S. Chandhiok, ASG with Mr. Mukesh Anand, Mr. Vidit
Gupta, Ms. Namrata Sharma and Mr. Bhagat Singh,
Advocate for the Respondent UOIL. ‘ :
Mr. Neelesh Sinha, Advocate for Respondent No. 5 and 11
(in WP(C) No. 6206/2011)
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In view of Full Bench decision dated 23" September, 2011 with

lead case titled as Home Solutions Reteils (India) Ltd. vs. Union of
India & Ors. (Writ Petition (C) No. 3398/2010), all these writ petitions
are dismissed.

Learned counsel appearing in writ petition, Nfo. 5905/2011 and
5908/2011 submits that he be allowed to_amend; the writ petitions
with prayer to challenge the retrospectivity. Ev;en that aspect is
covered by the aforesaid judgment of the Full Benchi

Furthermore, since these wr|t petitions are heard by this Bench
on the basis of orders passed by Hon'ble the Supreme Court_
transferring the same from other High Courts and‘ we are dismissing

the writ petitions on the ground that the same are covered by the

aforesaid judgmént of the Full Bench, we are not inclined to grant the

ileand
compared and

issing.




prayer for amendment of the writ petitions.
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ACTING CHIEF JUSTICE

SIDDHARTH MRIDUL, J.

OCTOBER 10, 2011
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WP(C) N0.3398/2010-

* IN THE HIGH COURT OF DELHI AT NEW DELHI

' Judgment reserved on: 20" May. 2011
Yo Judgment pronounced on: 23" September, 2011
HOMIE SOLUTIONS :
RETATLS (INDIA) LTD. R -PETITIONER
Versus -
{/NION OF INDIA & ORS. ... RESPONDENTS

ALONG WITH CONNECTED ‘W]R]IT PETITIONS BEING

WP (C) Nos. 3746, 3750, 3782, 3783, 3809, 3837, 3838, 3856,
3868, 3869, 3881, 3886, 3936, 4010, 4025, 4026, 4028, 4050,
4079, 4081, 4086,:4087. 4091, 4092, 4098, 4115, 4132, 4139,
4214, 4216, 4319, 4367, 4440, 4503, 4538, 4539, 4549, 4616,
4757, 4787, 4792, 4907, 4929, 4952, 5067, 5074, 5123, 5127.
5138, 5145, 5159, 5160, 5221, 5222, 5223, 5224, 5226. 5227.
5246, 5263, 5267,°5286, 5291, 5338, 5342, 5346, 5353, 5472,
5548. 5639, 5652, 5679, 5747, 5751, 5844, 5856, 5896, S960.
5970, 5972, 6004, 6021, 6025, 6030, 6047, 6084, 6174, 6189,
6320. 6345, 6376, 6377, 6392, 6401, 6449, 6490, 6535, 6551,
6604, 6605, 6659, 6666, 6668, 6669, 6673, 6741, 6750, 6785,
6861, 6869, 6882, 6883, 7032, 7075, 7106, 7237, 7307, 7308,
7356, 7369. 7393, 7394, 7454, 7605, 7710, 7747, 7772, 7775,
7916. 7917, 7930, 7954, 7986, 7988, 8005, 8069, 8087, 8088,
§124, 8288, 8316, 8317, 8320, 8323, 8379, 8380, 8386, 8387,

8389, 8390, 8391, 8392, 8447, 8488, 8588, 8674 of 2010,

15,202, 242, 476, 498 866, 965, 968, 1121, 11"8 1220, 1488,

1640, 1783, 1787, 1996, 2015, 2341, 2573, 2582, 2613, 2651,

3867.
4054,
4144,
4650,
3137.
52471,
3545,
5965,
5206,
6553,
6842,
7328,
7896,
8099,
8388,

1585,
2652,

HWPIC) N, 339872010 with connected malters ~ Page I of 100



2654, 3008, 3019, 3058 and 3373 of 2011.
ADVOCATES APPEARED:

For Petitioners:

Mr.Harish Salve, Dr. A.M. Singhvi, Mr. S. Ganesh, Mr. N.K.
Kaul, Sr. Advocates with Mr. Rishi Agarwala, Mr. Ameet Naik,
Mr. Akshay Ringe, Mr.Nikhil Rohtagi, Mr. Vatsal Shah,
Mr.S.Sukuraaran, Mr.Anand Sukumaran and Mr.Bhupesh
Kamar Pathak, Ms. Dhanashree Deoskar, Mr. Aneesh Patnaik,
Advocates for Petitioner in CWP No. 3398/2010

Mr. Sumesii Dhawan, Ms. Vatsala Kak, Advs. for Petitioners iri
CWP Nos. 5159/2010 & 5160/2010

Mr.Rajiv  Bansal, Advocate for petitioners in CWP
No0s.4952/2010 & 5267/2010. '

Mr. Amit Gupta, Mr. A.S. Aman Advs. for Petmoner in CWP
No0.5241/2010

Mr. P.K. Sahu, Mr. Srinivas, Mr. Sandeep Jha, Mr.Prashant
Shulkla, Advs. for Petitioner in CWP Nos. 4139, 5246 & 5246 of
2010

Mr. Ruchir Bhatia, Adv. for Petitioner in CWP Nos. 4050, 4539,
5342, 5346, 6741, 7710, 7772 & 7775 of 2010

Mr. Manish Sharma and Mr.Vishal Malhotra, Advs for
petitioner in CWP No.5751/2010 '

Mr. Milanka Chaudhury, Mr.Puneet Yadav and Mr.Abhishek
Sharma, Acvs. for Petitioner in CWP No. 6376/2010

Ms. Meenakshi Arora and Ms.Vaishnavi Krishnamani, Advs. for
Petitioner in;_CWP No.563 9/2010
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Mr. Rajat Bhalla, Adv. for Petitioner in CWP No.6449/2010

Mr. Biji Rajesh, Mr. Shiladitya Goswami, Advs. for Petitioner in
CWP No.6047/2010, 6785/2010 ~

Mr. Shivanand Thakur, and Mr. Rajesh Bhatnagar, Advs for

Petitioner in CWP No0.8069/2010

Mr. Jasmeet Singh, Mr. K.D. Sengupta, Advs. for Petitioner in
CWP Nos. 6861, 6883, 7393 & 7930 02010 and 15/2011.

Mr. S.P. Menia, Adv. for Petitioner in CWP No.8674/2010
Mr. R.K. Pandey, Adv. for Petitioner in CWP No0.866/2011

Mr. J.K. Nlttal Mr. Arun Gulati, Advs. for Petitioner i CWP
No.7747/2010

Ms Vibha Datta Makhija and Mr.Philemon Nongbrl Advocates
for Petition::r in CWP No. 6869/2010 .

Mr. Anuj Berry and Mr.Manu Nair, Advs. for Petitioner in CWP
Nos. 4538/:2010 & 5074/2010. '

Mr. Akashdeep Kakkar, Adv. for Petitioners in CWP Nos.8386,
8387, 8390, 8391 & 8392 0f 2010 .

Mr. Raman Kapur, Advocate for Petitioners in CWP
No0.7988/2010

Mr.Debashish Moitra and Mr. Raj at J ain,. Advocates for
Petitioner in CWP No. 5896/2010 ' o

Mr.Vijay K. Singh, Advocate for Petitioner in CWP No.
242/2011 and 1128/2011

nMr.Mohan Kukreja, Advocate for Petitioner in CWP
No.6750/2010 - '
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Mr.M.P.Devnath, Mr.Monish Panda and Mr.Abhishek Anana

Mr.K. Krishnamohan Menon, Advocates for Petitioners in
WP(C) Nos. 3746, 4086, 4092, 5291, 6174 8288, 8388 and8389
of 2010 and 1585/2011. :

Mr. Gaurar g Kanth, Mr. Saurabh Khanna, Advs for Pefmone*
in CWP Ncs. 6047/2010 & 6785/2010

Mr. SatyenfSethi, Mr. A.T. Panda, Advs. for Petitioner in CWP
No0.5972 of 2010 v

Mr.Atul Jain, Advocate for Petitioner in CWP No. 965/201 1.

Ms.Roopa Dayal Advocate for Petitioners in CWP Nos. 4650,
7307, 7308 and 7356 0of 2010

Mr. Raj K. Batra, Mr. Rohan Ahuja, Advocates for Petitioners in
CWP Nos. 6377, 6401, 6490, 6551 and 6553 of 2010

Mr.Pawan Kumar Bansal, Advocate for Petitioner in CWP
No0.7106/2010

Mr. Ashu Kansal, Mr. Aniket Gautam, Advs. for Petitionér in
CWP Nos. 5067, 5224, 7328, 8099, 8320 & 8323 of 2010

* Mr.Tarun Gulati, Mr. Neil Hildreth, Mr:Sparsh Bhargava, =

Mr.Rony O John, Mr.Shashi Mathews, Ms.Shruti Sabharwal and -

Mr. Kishore Kunal, Advocates for Petitioniers in CWP Nos.
4081, 4616, 5286 6296 & 7032 and 5263 0of 2010

Mr. RaJw I<.. Garg and Ashish Garg, Advocates for Petitioner in
CWP Nos. 4757/2010, 5896/2010, 6320/2010 and 7394/2010.

M. Ashish :f&atra, Adv. for Petitioner in CWP No0.3750/2010

Mr. Hemant K. Chaudhry, Adv. for Petitioner in- CWP
No.8317/2010
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- Mr.Kuna Tandon, Advocate for Petitioners in CWP Nos'
4115/201) 5965, 5970 & 7986 0f 2010

Mr.Mrityunjay Kumar Tiwary, Advocate for Petitioner in'CWP' :
‘No. 7454/2010 ' ' :

Ms. Alka Srivastava, Adv. for Petitioner in CWP l\os 5221,
5222, 5223 5226 OfZOlO

Mr. Piyush Kumar, Ms. Shikha Sapra, and Mr. Abhinav Jain,
Advs. for Petitioners in CWP Nos. 4440/2010 and 4054/2010

Mr. Kunal Sinha, Adv. for Petitioner in CWP No.6605/2010

Mr.Arun Kumar Roy, Advocate for Petitioner in CWP No.
15/2011 ' | '

Mr.Niraj Singh and Mr. Lakhml Chand Advocates for P c,tltloner
in CWP Mo. 6345/2010 :

Mr.L.K Enushan, MrMunish Malik and Mr.Gaurav Bahl,
Advocqtes for Petitioner in CWP No. 4929/2010 .

Mr. Gaurav Gupta, Adv. for petitioners in CWP Nos. 653 5/2010
& 8380/2:110 .

Mr.Kavin Gulati and Ms.Rashmi Singh, Advocates for
Petitioners in CWP Nos. 8316/2010 and 8588/2010 '

Mr. Ajit Warrier, Mr. Varun Shankar, Mr. Divyakant Lahotl
Adv. for Petitioner in CWP No.7075/2010

Mr.Sunil Kumar, Advocate for Petitioner in CWP No0.498/2011.
Mr.Prem  Prakash, Advocate for Petitioner in CWP

 No0.7369/2010.
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Mr.Ajay -Bhargava, Ms.Vanita Bhargava and Mr.Nitin Misra,
Advocates for petitioners in CWP Nos. 3783; 4025, 4087, 4098,
4132, 4907, 5545, 5548, and 6604 of 2010

Mr. Amir Singh Pasrich, Mr.Mohit Sharma and Mr.Adiiya Jain,
Advocates for Petitioner in CWP No. 4787/2010

Mr. Balbl Slngh Mr. Deepak Sinhmar, Adv. for petluoner in
CWP No.2936/2010

Mr. Vivek Sarin, Adv. for the petitioner in CWP No.844 //2010

Mr K.K. lhmana Mr. Anshul Arora, Mr. A K. Mehta Adv for
petitioners in CWP Nos. 1121/2011, 1220/2011

Mr.R K.Gupta, Advocate for Petitioner in CWP No.6084/2010.
Mr.Rakesh Mukhija, Mr.Gurpreet Singhvand Mr.Rohit Sharma,
Advocates for Petitioner in CWP No0.4539/2010, 5145/2010,
6030/2010, 6673/2010 and 7954/2010.

Mr.Sanjeev  Kumar and MrManu Yadav, Advocates for
Petitioners in CWP 4079/2010

Mr.Manu Monga, Advocate for Petitioner in CWP
No0.5652/2010 : _

Mr.Amit Sood, Advocate for Petitioners in CWP Nos.522 7/2010
and 7237/2010

. Mr.Alishar. Nagvee and Ms.Rupal Bhatia, Advocates for
Petitioners in CWP Nos.3867, 3868, 3869, 3881, 3836 /2010,-
4050, 4319, 5353 and 8088/2010. '

Mr. Neeraj Kishan Kaul, Sr. Ady. with Mr.Kapil | Rustagi and
Mr.Karan Luthra, Advocates for petitioner in WP(C) 1488/2011

Mr. K. K. Narang, Mr.Sanjay Visen and Mr.Kaushal Narayan-
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Mishra, Advocates for Petitioners in CWP No.1783/2011,
1787/2011 & 2015/2011 ‘

Mr.Rajeev  Kumar and Ms.Alka Srivastava, Advocates for -
Petitioners in CWP No0.5221/2010, 5222/2010, 5223/7010 and '
5226/2010.

Mr.Anirban Bhattacharya and Mr.Viveknanda, Advocdtes for
Petitioners in CWP No0s.4079/2010 and 7075/2010.

Mr. Vikas Chopla and Mr.Ashish Mahajan Advomtes f01
Petltloner in 4139/2010. .

Mr.Rajeev  Kumar, Advocate for Petitioner in CWP

 No0s.5221/2010,5222/2010,5223/2010 and 5226/2010.

Mr. Slehl Makkar, Adv. for Petitioners in CWP No0s.2613/2011

& 265412011

I\/[r.. Chirag M. Shroff, Adv. for the Petitioner in CWP
Nos.26512011 and 2652/2011 _

Mr. Manish Sharma, Adv. for Petitioner in C_WP No0.305 8/2011

Mr.Rahul Raj Verma, Adv. for Petitioner in CWP No.1121/2011-
and CWP 1220/2011.

For Respondents:

Mr.A.S.Chandhiok, ASG with Mr. Bhagat Singh,
Mr.H.C.Bhatia, Ms.Sonia Sharma, Mr.Gurpreet S. Parwanda and
Mr.Sumit Batra, Mr. Jatan Singh, Mr.Ruchir Mishra, Mr. S.P.
Kansal, Mr. Vikrant Sharma, Mr. Ravinder Agarwal, Ms.
Anjana Gosain, Mr.Sachin Datta, Mr.B.V.Niren, Advocates for
respondent Union of India. v |

Mr. Mukesh Anand,'Adv. for Department of Service Tax & :
Central Board of Excise & Customs in- CWP Nos. 3398/2010,
3746, 3750, 3782, 3783, 3809, 3837, 3838, 3856, 3867, 3868, "
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3869, 3881, 3886, 3936, 4010, 4025, 4026, 4028, 4050, 4054,
4079,4031, 4086, 4087, 4091, 40, 92, 4098, 4115, 4132, 4139,
4144, 4214, 4216, 4319, 4367, 4440, 4503, 4538, 4539, 4549,
4616, 4650, 4757, 4787, 4792, 4907, 4929, 4952, 5067, 5074,
5123, 5127, 5137, 5138, 5145, 5159, 5160, 5221, 5222, 5223,
5226. 5207, 5246, 5267, 5291, 5639, 5652, 5679, 5751, 6750,
6785, 6842, 6869, 6882, 7369, 7393, 7454, T747, 7916, 7917,
7954, 8087, 8088, 8099, 8316, 8317, 8320, 8323, 8379, 830,
8386, 8337, 8388, 8389, 8390, 8391, 8392, 8447, 8488, 8588,

8674 of 2010 and CWP Nos. 965, 968, 1121, 1128, 1220, 1585,

2613, 26 1,2652 and 2654 0f 2011

Mr. Satish Kumar, Adv. for Department of Revenue, Mlmstry of
Finance, Central Board of Excise & Customs, DG, Service Tax
in CWP Nos. 5224, 5241, 5338, 5342, 5346, 5353, 5545, 5546,
5747, 5844, 5856, 5896, 5960, 5965, 5970, 5972, 6004, 6021,
6025, 6030, 6047, 6084, 6174, 6189, 6296, 6320, 6345, 6376,
6377, 6392, 6401, 6449, 6490, 6535, 6551, 6553, 6605, 6659,
6666, 6668, 6669, 6741, 6861, 6883, 7032, 7075, 7106, 7237,
7307, 7308, 7328, 7356, 7394, 7605, 7710, 7747, 7772, 7775,
7896, 7916, 7986, 8005, 8069, 8087, 8088, 8099, 8124, 8288,
8488, 0f 2010, 242, 498, 866, 1783, 1787, 1996, of 2011 ;

Mr.Atul Nanda, Sr. Advocate with Mr.Ruchir Mishra, Mr.Anyj
Aggarwal and Mr.Gaurav Khanna, Advocates for UOI in CWP

Nos. 4754/2010, 5145/2010, 6376/2010, 6401/2010, 6449/2010,
7237/2010 7916/2010, 7930/2010 and 7986/2010.

Mr. Am1< h Tandon, Adv. for Respondent No 36 to 38 in CWP
No. 5896 2010

Mr. Amrreeta Swaarup, Adv. for Respondent Nos. 27 to 29 in
CWP No.15/2011

Mrs.Anusuya Salwan, Advocate for Respondent No.4 in CWP
No. 6296/2010 _

Mr. Shobit Chandra, Adv. for Respondent No.8 in CWP
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No.3782/2010°

Mr. Anil Grover, Mr. Rakesh Kumar Garg, Advs. for

Respondents in CWP No. 15/2011

Mr. Neeraj Chaudhary, CGSC for UOT in CWP Nos.4952, 5267,

6666, 6668, 6669, 6673, 6882 of 2010 and CWP No.1220, 2573

and 2582 0of 2011

Mr. Sunil Kumar, Mr. Rajiv Ranjan Mishra, Advs. for UOI in

CWP No.3837/2010

Mr. Sumesh Dhawan, Ms. Vatsala Kak, Advs. for Responden{
Nos. 4 to 6 in CWP No. 6741/2010 and for Respondent No.7 in
CWP No.3 %37/2010

Ms.Pooja Singh, Advocate for Respondent No.8 in CWF Nos.

3809/2010 & 3837/2010 and for Respondent No.6 in CWP

Nos. 4503/4\)10 & 5751/2010

Ms.l\/[alabika Sarkar, Ms.Susmita Lal and Mr.G . K. Sarkar,
Advocates for Respondent No. 8 in CWP No0.6861/2010

Mr. Kapil Kher, Adv. for Respondent No.5 in CWP
No0.4081/2010, for Respondent Nos. 48 & 49 in CWP
No0.4025/2010 and for Respondent Nos. 17 & 18 in CWP
No.15/2011

Ms. Neha Mittal, Adv. for Respondent No.4 in CWP
No0.6396/2010

Mr. Sahil Mongia, Adv. for Respondent Nos. 20, 21 and 2_'2 in

CWP No. 7394/2010

Mr.Nirbhay Sharma for Mr. Anjum Javed, Adv. for Respondent

No. 4 in CWP Nos.6861/2010 & 6883/2010.

Ms.Bhanita: Patowary, Advocate for Respondent No.7 in CWP

WP(C) No.3398/2010 with connected matters Page 9 o/ 100



No. 6376/2010

Mr.Rajan Bhant1 Advocate for ReSpondent N05 m CWP -
No.6376/2010

Mr. Vaibhav Arora, Mr.Ajay Monga Mr. Ateev Mathur and
Mr.Sumit - Bansal, Adv. for Respondent ‘No.5 in CWP
N0.4929/2010 and for Respondent Nos. 6 to 8 in CWP
No.4010/2010 v :

Mr. Satyen Sethi, Mr. A.T. Panda, Advs. for Respondent No.3 in.
CWP No0.4092/2010

Ms.Priyanka Kathuria and Ms.Sangeeta Chandra, Advocates for
Respondent DDA in CWP No.4132/2010.

Mr. Sangeeta Sharma, Adv. for Respondent No.8 in CWP
4050/2010

Ms.Archana Gaur, Advocate for MCD in CWP No.4132/2010.

Mr.Rajiv Nanda, Addl. Standing Counsel with Ms.Rachna
Saxena, Advocate for Respondent No.4 m CWP Nos. 5291/2010

and 5965/2010

Ms.Bindra - - Rana and Ms.Meenu Shérma, Advocates for
RespondentNo.21 in CWP No.6376/2010

Mr. Neil Hildreth, Mr.Sparsh Bhargava, Mr.Rony G John, -
Mr.Shashi Mathews and Ms.Shruti Sabharwal, Advocates for -
Responden: No.39 in CWP No.3838/2010, for Respondents
No.6 and 7 in CWP No. 7106/2010, for Respondent No.49 in
CWP No.4091, for Respondent No.51 in CWP No. 6376/2010

Mr. Rajat Aneja,. Adv. for Respondent Nos. 7 to 11 in CWP
No0.4092/2010 '

Mr. Rakesh Chitkara, Mr. Surender Gupta, Advs. for respondent

WP(C) No.3398/2010 with connected matters Page 10 of 100
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in CWP Nos. 5679/10 5844/10, 5856/10, 5960/10, 6666/10
6668/10, 6669/10, 8087/10&8124 of2010 -

Mr. Arun K. Sharma, Adv. for Respondent No4 m CWP
No.7605/2010

Mr. Arun Vohra, Adv. for Respondent No4 & 6 in CWP
No0.8380/2010

Mr. K.X. Khurana Mr. Anshul Arora, Mr. A.K. Mehta, Adv for
Respondent No.54 in CWP No.5 127/2010

Mr. Praveena Gautam, Adv for Respondent No.5 in CWP.
No0.6376/2910

Mr. Vikram Saini, Adv. for Respondent No.4 in CWP
No0.6296/2010 : :

. Mr. S.P. Kaushal, Mr. Vikrant Sharma, Adv. for Respondent
~ Nos.14 to 18 in CWP No.4792/2010

Mr. B.B. Gupta, Adv. for Respondent im CWP Nos. 431“ 5067,
5241, 5970, 5972/2010.

Ms. Aakansha Munjhal, Adv. for Respondent JSL in CWP
No0.4050/2010

Mr. Mahesh B. Chhibber, Adv. for Respondent Nos. 12 t¢ 16 in
CWP No0.4139/2010

Mr. Mehjaveen A. .Marak, Adv. for Respondent No.5 in CWP
No0.4539/2010

Mr. Vaneet Gar g, Adv. for respondent Nos. 51 to 57 in CWP
No. 5896/2010 and for Respondent Nos. 9 & 10 in CWP No.

7394/2010

Mr. Kartik Bhatnagar, Mr. Sarthak, Advs. for-Respondent in
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CWP No.5159/2010

Mr. Akathdeep Kakkar, Adv. for Respondent m CWP
No.15/201 I ' '

Mr. Digvijay Rai, Adv. for AAI in CWP Nos 4538 5074 & |
7106 of 2010 v ‘

Mr. Vinod Mehta, Adv. for Respondent Nos. 21, 22,23, 42 & 43
in CWP No.15/2011 :

Ms. Divya Jain, Mr. Atul Grover, Adv. for Respondent Nos.. 8 &
9 in CWP No.5346/2010

Mr. Kapil Arora, Ms. Manjula, Advs. for Respondenl No.13.in
CWP No.7394/2010

Mr. Anshul Arora, Mr. A.KX. Mehta, Adv. for Respondent No.54
in CWP N6.4050/2010 '

Mr. Navnéet Kumar and Mr Deepa< Chawla, AdV for J&K
Bank. '

Mr.Anil Kher, Sr.Advocate with and Mr.S.S. Pandit, Advocate
for Respondent No.17 and 18 in CWP No.7393/2011 for
Responderit No.5 in CWP No.4081/2010 and for Respondent
Nos.48 a11(7149 in CWP No0.4025/2011.

Mr.Mahesh B. Chhiber, Advocate for Respondent No.12 to 16 in
CWP No0.4139/2010.

- Ms.Amreeta Swarup, Advocate for Respondents No.27 to 29 in
CWP No.15/2011 :

Mr.Harsh Raghuvanshi for Mr. Arvind Nayar, Advocate for
Respondent No.7 in CWP No.3837/2010. '

Mr.Rahul Raj Verma, Advocate for Respondent No.54 in WPC |
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4050/2010.

Mr. Shobhlt Chandra Advocate for respondent No.8 in \NP(C)
No0.3782/2010.

Mr.Arvind Nayyar and Ms:Taniya Sharma, Advocates for
Applicant Ambiance Mall in CWP No.3750/2010.

Mr.AnuraQ Chana, Advocate. for Respondeht' in CWP
No.15/2011 : .

CORAM:
HON'BLI THE CHIEF JUSTICE

HON'BLY MR. JUSTICE A.K. STKRI
BON'BLIE MR. JUSTICE SANJIV KHANNA

1. Whether reportels of the local papers be allowed to see  Yes

the judgment? |
2. To be referred to the Reporter or not? Yes

-3. Whether the judgment should be reported in the Dlgest‘? ~ Yes -

DIPAK MISRA, CJ -

" In this batch of writ petitions preferred under Article 226 of the.
Consfitution of India, the .ccmstitutionall ' validity of Section
65(105)(zzzz) Qf the Finance Act, 1995 (for short ‘the 1995 Act’) and
Section 66 as amended by the Finance Act, 2010 (for vbrevity ‘the 2010
Act’) is called in’f;;]uestic)n. The matters Wefe initially placed .befdre‘.a
Division Bench w.]‘jerein the learned counsel for the parties raised many

a submission ané. regard being had to the nature of the cases, the
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1b

Division Bench trought it appropriate that the controversy should be
dwelled upon by a larger Bench. Thereafter, the matters have been

placed before us.

2 For the sake of clarity and convenience, we shall advert to th¢ h
facts adumbrated in W.P.(C) No0.3398/2010 and deal with the

contentions canvéssed by the learned counsel for the parﬁes in all thé |
writ petitions as th¢ 1ssue is common to all. Tﬁe petitioner, a registered
company under 1:he‘ Companies Act, 1956,v has taken commercial
property / shops on rent for carrying on its retail business. It takes |
immovéble p.roper__‘:'_y by way of lease or licence and once the lease deed
or the deed of licence is entered with the owner, there is no continu_ous
flow of transactid.:ﬁ between them. The tenant is entitled to use the
prémises for a fixed tenure under the agreement and the transactioﬁ
with the owner is a onetime transaction. The fransactions are principal
to principal and there is no value addition by providing the premises on
leaée / licence by the owner of the property. The petitioner, as pleaded,
is a substantial contﬁbutor to the sustained growth and development of
the national econofny and has contributed hug_e,amountsv to the revenue

H

by payment of taxes, charges and cess under diverse heads and the
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premises occupied by it establishing commercial establishments 'like
shops are meant for diverse situations and, accordingly, arrangementé
haye Been made. The consideration paid by the'petitioner und..er_. the
lease deed or apreement of licence is purel'y" a consideraﬁon .fo:r
acquiring the occasional and possessow'rights_ of these prerﬁiseé and
utilizing the same. The premises that have been taken by the petitioner
have been referre! to in the petition and it is urged that in thé case of
the agreements that 1'1ave been entered with the respective bwnr:rs, thé

l_iability rests with the owners to pay the service tax but the ctvners
insist upon the petitioner to make payment of the service tax. It is

contended that an artificial liability has been created on the tenants by
the Finance Act, 1.994 which introduced the service; tax. Reference has v.
been made to sub-section 90(a) which was inserted in S.ection 65 of the
Finance Act, 1994 by the Finance Act, 200_7' to téx any .“service
provided to any person by any other persoﬁ in relation t'ovrenting of
immovable prope:ty for use in the course or furtherance of business or
commerce”. The renting 0f imnﬁovable property ‘has been defined t'ov
include renting, 3 letting, leasing, licensing aﬁd other -similar

arrangements of immovable property for use in the course of
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‘Ihrﬁaeram% of buéiness or commerce'jncluding use as factory, bﬁ.ﬂding,
warehouse, exhibition halls, multiple use bﬁilding, etc. The said
provision came into force with effect‘from 1.6.2007. it 1S vurgedlthat
contrary to the express words of the provisions of the Act, the first
respondent, placing an erroneous ° interprétation on S%ction
65(105)(zzzz) aé it stood in 2007, issued a ﬁotiﬁcation No.24/2007
dated 22.5.2007. After the notification was itssued_, a circuler dated
4.1.2008 was issuéd by the Ministry of Finance of the Union of India.
The const_itthionfli. validity of the notification and the circular was
questioned,lﬁeforea this Court in the case of Home Solution Rémiz’ Mdm

Ltd. v. Union bf I'ndia, 158 (2009) DLT 722 (DB).

3. In the case ;'of Home Solytién Rétail India Ltd. (supra), it was
contended that the notification and circular had come into existence by
absolute fallacious interpretation placed on Section 65(105)(2222) and
Section 65(90)(a) inésmuch as an attempt has been.made to levy. - ,
service tax on renting of immovable propefty as opposed to the levy‘éf .
service tax on the service provided “in relation to renting of immova’ble}

property”. The Division Bench adverted to the language employed in-

the notification dated 22.5.2007 and the circular dated 4.1.2008 and
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after referring to the decisions in T.N. Kalyana Mandapam

Association v. Union of India & Others, (2004) 5 Nele 632, All India

Federation of Tax Practitioners & Ors. v. Union of India, (2007) 7

SCC 527, Doypack Systems Private Limited v. Union of India, {(1998)
2 SCC 299, BSNi v. Union of India, (2006) 3 SCC 1, Commissioner

of Income-tax, Bangalore v. B.C. Srinivasa Shetty, (1981) 2 SCC

460, Lucknow Development Authroity v. MK Gupta, (1994) 1 SCC

243, NS Nayak and Sons v. State of Goa, (2003) 6 SCC 56 and -

interpreting the terms “in relation thereto”, distinguished the decision
rendered in T.N. Kalyana Mandapam Association (supra) holding that

the utilization of premises as a mandap by itself would constitute

service. as has been held by the Apex Court but the same is different .

from the kind of activity that is' contémplated under Section

65(105)(zzzz). The Dbivision Bench theredfter proceede.d to state as-

follows:

“33. 'The next decision which requires
consideration is the decision of the Supreme Court
in tfe case of All India Federation of Tox
Practitioners (supra). We have already quoted
paragraph 8 of the said decision wherein it has
been observed that service tax is a value added tax
and that just as excise duty is a tax on value
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addition on goods, services tax is on value addition.

by rendition of services. A distinction has also
been sought to be made between property based
services and performance based services. The
property based services cover service providers,
such as architects, interior designers, real estate

agents, construction services, mandap keepers, etc.

Whereas the performance based services are those
provided by persons, such as stock-brokers,
practising chartered accountants, practising cost
accountants, security agencies, tour operators,
event managers, travel agents etc. The Supreme
Court also noted that service tax is a tax on service
and not on the service provider.

*

34. - From the above discussion, it is apparent
that service tax is a value added tax. It is a tax on
value addition provided by a service provider. It is
obvicus that it must have connection with a service
and, there must be some value addition by that
service. If there is no value addition, then there is

no service. With this in mind, it would be.

instructive to analyse the provisions of Section
65(105)(zzzz). It has reference to a service
provided or to be provided to anpy person, by any
other person in relation to “renting of immovable
property for use in. the course or furtherance of
business or commerce”. The wordings of the

provision are so structured as to entail — a service .

provided or to be provided to ‘A’ by ‘B’ in relation
to ‘C’. Here, ‘A’ is the recipient of the service, ‘B’
is the service provider and ‘C’ 1s the subject
matter. As pointed out above by Mr Ganesh, the
expression ‘in relation to’ may be of widest
amplitude, but it has been used in the said Act as
per its context. Sometimes, ‘in relation to’ would
include the subject matter following it and on other
occasions it would not. As in the case of the
t

20
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service of dry cleaning, the expression ‘in relation
to dry cleaning’ also has reference to the very
service of dry cleaning. On the other hand, the

. service referred to in Section 65(105)(v), which

refers to a service provided by a real estate agent
‘in relation to real estate’, does not, obviously,
include the subject matter as a service. This is so
because real estate by itself cannot by any stretch
of imagination be regarded as a service. Going
back to the structured sentence, 1.e.— service
provided or to be provided.to ‘A’ by ‘B’ in relation

to ‘C’, it is obvious that ‘C’ can either be a service

(such as dry cleaning, hair dressing, etc.) or not a
service by itself, such as real estate. The
expression “in relation to” would, therefore, have
different meanings depending on whether ‘C’ is a.
service or is not a service. If ‘C’ is a service,-then
the expression ‘in relation to’ means the service
‘C’ as well as any other service having connection
with the service ‘C’. Where ‘C’ is not a service,
the expression ‘in relation to’ would have
reference only to some service which has a
connection with ‘C’. But, this would not imply that
‘C’ itself is a service. '

35. * From this analysis, it is clear that we have to
unde:stand as to whether renting of immovable
property for use in the course or furtherance of
business or commerce by itself is a service. There
is no-dispute that any service connected with the
rentinrg of such immovable property would fall
within the ambit of Section 65(105)(zzzz) and
would be exigible to service tax. The question is
whether renting of such immovable property by
itself constitutes a service and, thereby, a taxable
service. We have already seen that service tax is a
value added tax. It is a tax on the value addition
provided by some service provider. Insofar as

a\
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renting of immovable property for use in the -

course or furtherance of business or commerce is
concerned, we are unable to discem.any value
addition. Consequently, the renting of immovable
property for use in the course or furtherance of

business of commerce by itself does not entail any -

value addition and, therefore, cannot be repgarded
as a service. Of course, if there is some other
servizte, such as air conditioning service provided

alongwith the renting of immovable property, then

it wonld fall within Section 65(105)(zzzz).

36. In view of the foregoing discussioﬁ; we hold

that Section 65(105)(zzzz) does not in terms entail ~

that the renting out of immovable property for use
in the course or furtherance of business of
comrierce would by itself constitute. a taxable
service and be exigible to service tax under the
said Act. The obvious consequence of this finding
is that the interpretation placed by the impugned
notification and circular on the said provision is
not correct. Consequently, the same are ultra vires
the said Act and to the extent that they authorize

the levy of service tax on renting of immovable

property per se, they are set aside.

37. Before parting with this batch of cases, we
would like to observe that we have not examined
the alternative plea taken by the petitioners with
regard to the legislative competence of the
Parliament in the context of Entry 49 of List II of

the Constitution of India. Such an examination has

becorne unnecessary because of the view we have
taken on the main plea taken by the petitioners as
indicate above.” .

[Emphasis added]
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4. From the aforesaid decision, it is quite vivid that the Division

Bench has held tfrj.at Section 65(105)(zzzz) could not have brought n

its ambit and sweep the renting out of immovable property for use in

the course of furtherance of business or commerce to constitute a

taxable service and thereby exigible to service tax and, accordingly, the

notification and circular were declared ultra vires.

5. After the said decision was rendered, Section 65(90)(a) and

Sections 65 and 66 were amended. -For the purpose of better .

appreciation, the provision that existed prior to the Finance Act, 2010

and post amendment by the Finance Act, 2010 are produced below in a

tabular form:

PRIOR TO FINANCE ACT, 2010

POST  AMENDMENT  BY

FINANCE ACT, 2010

“Section 65 (9Ca) “renting of
immovable property” includes
renting, letting, leasing, licensing
or other similar arrangements of
immovable property for use in the
course or furtherance of business
or commerce but does  not
include—~

(1) renting of immovable prOpeny
by a religious body or to.a
religious body;, or

“Section 65(90a) “renting of
immovable property” includes
renting, letting, leasing, licensing
or other similar arrangements of
immovable property for use in the
course or furtherance of business
or ‘commerce but does not
include—

(i) renting of immovable property
by a religious body or to a
religious body; or '

WP(C) No.3398/2010 with connected matters
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(if)renting of immovable property
to an educational body,
imparting skill or knowledge
or lessons on any subject or
filed, other than a commercial
training or coaching centre;

Explanation  No.l:-  For the
purposes of this c.ause, “for use in
the course or - furtherance of
business or commerce” includes
use of immovable property as
factories, offize  buildings,
warehouses, thezters, exhibition
halls and multiple-use buildings;

Explanation No.2: - For the
removal of doubts, it is hereby
declared that for the purposes of
this clause “renting of immovable
| property” includes allowing or
permitting the use of space in an
immovable property, irrespective
of the transfer of possession or
control of the said immovable
property; '

(i1) renting of immovable property
to an  educational * body.
imparting skill or knowledge or

~ lessons on any subject or filed,
other than a commercial
training or coaching centre;

No.1:- “the

Explanation For

purposes of this clause, “for use in |

the course or furtherance of
business or commerce” 1ncludes
use of immovable property as

factories, office buildings, ware
houses, theaters, exhibition halls,

and multiple-use buildings;

Explanation No.2: - TFor the

removal of doubts, it is hereby p
declared that for the purposes of |

this clause “renting of immovable
property” includes allowing or
permitting the use of space in an

immovable property, irrespective |

of the transfer of possession or
control of the said immovable

. property;

“Section 66-Charge of Service
Tax-

“Section 66-Charge of Service
Tax- ’

There shall be levied a tax

(hereinafter referred to as the’

service tax) at the rate of twelve
per cent of the value of taxable
services referred fo in sub clauses
...(zzzz).... of Clause (105) of
Section 65 and collected in such

There shall be levied a tax
(hereinafter referred to as the
service tax) at the rate of twelve
per cent of the value of taxable
services referred to in sub clauses
....(zzzz).... of Clause (105) of
Section 65 and collected i1 such

! manner as may be prescribed.

WP(C) No.3398/2010 with connected matters
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‘

manner as may be prescribed.

“Section 65(105) “taxable
service” means any service
provided or to be provided —

... (zzzz) to any person, by any
other person 1n relation to renting
of immovable property for use in
the course or furtherance. of
business or commerce.

Explanation 1. — For the purposes
of this sub-clause, “immovable
property” includes-

(i) building and part of a building,
and the land apput ienant thereto;

(i1) land incidental to the use of
such building or part of a
building;

(ii1) the common or shared areas
and facilities relating thereto; and

(iv) in case of a building located
in a complex or an industrial
estate, but does not include -

All common areas and facilities
relating thereto, within such
complex or estate, but does not
include-

(a) vacant land solely under for

“Section 66(105) . “taxable
service” means any service
provided or to be provided —

... (zzzz) to any person, by any
other person, by renting of
immovable property or any other
service in relation to such renting;
for use in the course of or
furtherance  of  business  or
commerce. ' '

Explanation 1. — For the purposes
of this sub-clause, “immovable
property” includes- :

(1) building and part of a building,
and the land appurtenant thereto,

(i1) land incidental to the use olf
such building or part of a
building; '

(iii) the common or shared areas
and facilities relating thereto; and

(iv) in case of a building located
in a complex or an industrial
estate, all common areas and
facilities relating thereto, within
such complex or estate, |

(v) Vacant land, given on lease
or license jfor construction of
building or temporary structure at
a later stage to be used for

furtherance  of  business  or

WP(C) No.3398/2010 with connected matters
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agriculture, aquaculture, farming,
forestry,  animal  husbandry,
mining purposes;

(b) vacant land whether or not
having facilities clearly incidental
to the use of such *7acant land;

(¢)  land used for educational,
sports, circus, entertainment and

parking purposes; and

(d) building used solely for

residential purposes and buildings

used for the purposes of
accommodation, including hotels,
hotels, boarding houses, holiday

| accommodation, tents, camping

facilities.

Explanation 2 — For the purposes
of this sub-clause, an immovable
property partly for use in the
course or furtherance of business
or commerce and partly for

residential or any other purposes

shall be deemed to be immovable
property for use in the course or
furtherance  of  business  or
COMMEICE;

commerce,
But does not include -

(a) vacant land solely used for
agriculture, aquaculture, farming,
forestry,” animal  husbandry,
mining purposes;

(b) vacant land, whether or not
having facilities clearly incidental
to the use of such vacant land, '

(¢) land used for educational,
sports, circus, entertainment and
parking purposes; and

-

(d) building used solely for
residential purposes and buildings
used for the purposes of
accommodation, including hotels,
hostels, boarding houses, holiday
accommodation, tents, camping
facilities.

Explanation 2 — For the purposes
of this sub-clause, an immovable
property vpartly for use in the
course or furtherance of business
or commerce and partly for
residential or any other purpose
shall be deemed to be immovable
property for use in the course or
furtherance of  business or
commerce; -

WP(C) No.3398/2010 with connected matters
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Be 1t noted, the amendments have been brought with

retrospective effect.

6. Challenging vthe validity Qf the amendments, Mr. Hv'aris‘h. N'.
Salve, learﬁed senior counsel, has suiamitted that the\ Parliament has "no
authority to enact the impugned legislation as renting of immovable
property is a tax on lands aﬁd buildings which squarely comes within
| Entry 49 of List II of the Seventh Schedule of tﬁé Constitutioﬁ of India.'.
The learned senior counsel further submittedvthat the use of the word - -
‘taxes’ in Entry ,9 connotes a multitude of taxes iﬁlposable on land
when the renting ‘of an immovablevproperty would squarely fall within
Entry 49 of List I!. Relying on the decision in State of West Bengal v.
Kesoram Industries Ltd., (2004) 10 SCC 2@, it .is submitted that
reading Entry 49 of List II in a wide manner, it would inclﬁde all types
of taxes imposed or imposable on_lands and buildings and the same
would féll within the exclusive authority of the State Legislature and in
no manner would Come within the residuary Entry 97 of List I by
virtue of which the Parliament can legislate. He has propounded that
the service tax imposed by the Parliament on renting of immovable

property takes into account the use of the land or building, hence. itis a
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tax which th; State Legislatures alone could concéivably impose under
- Entry 49 of List-II. In order to buttress the aforesaid submiésion,
reliance has been :placed on the decision in Ajoy Kumar Mukherj{eé v
Local Board of Barpeta, AIR 1965 SC 1561 wherein a tax had b_eeh '
imposed under Séction 62 of the Assam Locat Sélf Government Act,
1953 and while upholding the validity of the tax, the Apex Court noted
that the tax.was, in substance, a tax on the land but the charge ‘ohly
arose on the land which was used for a market. Expanding the
aforesaid stream of logic, the leémed senior coﬁnsel submitted that the
act of renting of an immovable property by one person té another for
“commercial use” would come within the exclusive jurisdiction of the

State Legislature.

7. Pyramiding ‘the above ass.ertio‘ns, the learned senior counsel
contended that th(_'g impugned tax hés direct néxus with the immovable -
property and is nothing but a tax on land and buildings, the measure
being the rent pafable by the tenant to the landlord for rentin'g of the
immovable pfbper’ty. There is no difference between the transaction of
renting of immovable property and the property itself and, therefore,

the provision is a colourable piece of legislation. -
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8. The second plank of theA learned sénior counsel’s submissions’
emphasises on the relevance of the concept of “Aspect Theory” to the
Indian Constitutional scheme. It is urged by him that the ‘:éslasect,
doctrine” is not applicable to the Indian Constitutional scheme as there
c;,xist two separate Lists. As a clarification, it is proponed that the
“Aspect Theory™. enunci_afed in Federation of Hotel Restaurant
Association of India (supra) limits itself only to such aspects which
could be directly'covered by a specific entry in the two Lists. It is

urged by him that if Entry 97 is taken recoursé to despite the speciﬁc
Entry of List 1L, i.{ would create conflict and render the specific Entry .
of List II subsefvient’ to the residuary Enti‘y of .List I which is not
permissible under the Constitutional scheme. Pressing into sex;v'ice the
decision in Godfrey Phillips India Ltd. Vs. State of U.P., (2005) 2
SCC 515, he further submitted that in the Indian context, if an aspect is
covered by an Entry in List I, theﬁ it cannot' be said that another aspect -
cannot be. taxed under an Entry within List II. The same logic,
however, does not extend to a situation where the coﬁteét or cavil is
between the rgsid‘aary Entry within List I and a specific Eptry within

List II.
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9. Mr. Salve ‘;_has further argﬁed that in the 1ightv of Ithe Judgment
rendered in Home Solutions (supra), renting by the landlord for
commercial purposes to the tenant, per .se,' could not be cohstruéd as
rendering of service. The concept of “service seeicer” and “service
provider” as enunciated in the Finance Act 1994 is wholly absen.t in the
impugned legislation. He further submitted that the respondent’s
Jjustification of the impost on the ground that the power Ito tax rests
with the Parliament, employing deeming fiction to describe the mx as a
service tax within the residuary pov;/er of the Parliament, is totally
contrary to the constitution bench judgment of the Apex Court in

| Godfrey Phillips India Ltd. (supra) wherein it has been authoritatively.
pronounced that ‘;he Parliament cannot employ a deeming fiction to
bring in an inc:dent of tax or-a taxable ¢vent within its fold.
Highlighting the said proponement, it is urged. that merely describing
the tax to be a “s%irvice tax” would not alter the naturé §f the tax for
being a tax on Jand and builcviingvand, thérefore, the Parliament does not
have the legislative competenéegto introduce a deeming fiction to taxv
renting of immovable property and, therefore, the impugned pfovision

deserves to be declared ultra vires.
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10.  Dr. Singhvi, learned senior counsel appearing in some of the
writ petitions, has submitted at the fore that there is né servi(;e vinvolved'
in the letting of immovable property and consequenﬂy, it 1s not opén to
the Parliament to impose service tax on thc:~ assumption that the taxable
service is involved in letting of immovable property. It is submittéd by‘
him that it is well settled in law that the Legislature in enacting a law is
entitled to enact cjr prescribe'a deeming fiction but the exercise of th.ev
said power comes with a limitation that by deeming a ﬁcfion, the
legislature cannoi transgress upon a constitutional restriction or ﬂle,
field of legislation that is reserved or demarcated for another
legislature. Alternatively, it is urged that any legal ﬁctign, embedded
in the provisions of law enacted by the Legislature, does not confer any
legislative competence upon it which it doés not otherw.ise'possess _
under the Constitution and tﬁe tax on the use of land and building for a
particula? purpose being squarely covered under Entry 49 of List IT
cannot be covered under the conception of ‘deemed’. Edificing the
said proposition 'ﬁlrther, he submitted that letting of immovable
property for connr;ercial purpose also constitut.es a particular usé of the

property and, thei'efore, the tax on such letting 1s squarely covered

WP(C) No.3398/2010 wit'* connected matters ' Page 29 of 100



under Entry 49 of List II. In this regard, reliance has been placed on

the decision of the Supreme Court in Kesoram Industries Limited
(supra).

11.  Dr. Singhvi, drawing analogy from the internationally fblloWed
principles, further submitted that even internationally, leasing / letting
of immovable property is exempted from value added taxe‘l‘tion siﬁce itb
has been construed that the same does not provide any value addition
and since the Government of India has sought to rely upoﬁ the
internatioﬁally accepted value added tax regime, it needs to follow the
same fully and exempt leasing / letting of i_mmoxfable property ffom the
domain of value a:_:ided tax. In this regard, he has placed reliance on the -
decision of the House of Lords in Commissioners of Custom and

Excise v. Sinclair Collis Limited (2001) UKHL 30 (7" June, 2001).

12.  The learned senior counsel has further drawn inspiration from
the observations of the European Union lC(:)ﬁrt in Belgium v. Temco
Europe SA [Case C-284/03 of 18.11.2004] wherein it has been held
- that if the leasing/ letting of immovable property is a passive

transaction, then it would be exempted.
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13.  Mr. S. Ganzsh, learned senior counsel, analysing the anatomy of |
the provisions under Section 65, submitted that among the ‘taxable
se-rvices, the taxable service in Sub-clause (zzzz), to which the
constitutional chéllenge in these proceédings rel_atés, was initially
inserted by the F iis'x.ance Act of 2007 with effect from 1% June 2007 and.
the taxable service was defined to mean “any service provided or to be
provided to any person, by any other person in relation to renting of
immovable properiy for use in the course or furtherance of business or
"commerce” and, hence, in the absence of 'service component, sewicé
tax cannot be imposed. Emphasis has. been laid on the expé:ession.
";enting of immd'vable property" as defined in Clause (90)(a) of

Section 65 of the Act.

14. It is his submission that letting of immovablé property is merely
a property transaction and does not involve remotely anj’ value
addition WhatsoéV'er which results from the rendering of the serv.ice
and therefore, the service tax is not leviable. He has heavily relied on
the decision rendi:'-:red in All India Federation of Tax Practitioners
(supra) wherein the Apex Court has noted that a service tax is a tax on

value addition ma:ie by rendering of services.
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15. The learneff!‘ senior counsel further submitted that the ilﬁpﬁgned
levy of tax is nothing but a tax on the letting of immovétble property
and the same is squarely covered by Entry 49 of List I ~and
consequently, the‘Parliamen't has no legislative competence to levy the
said tax under residuary Entry 97 of List I of the Seventh Scﬁedulé. _
The service tax imposed by the Pérliamenﬁ on renting of immovable
property, it is urged, takes account of the user of the land or building
and hence, it 15 a tax which the State Legislafures alone can 'imposé
under Entry 49 of List II. The learned senior counsel has comniendedv
us to the decisiop-s in D.G. Gose Co. (Agents Pvt. Lud. ) 1}s. State of -
Kerala, (1980) 2 5CC 410 and Gbodricke Group Ltd. v. State of West
Bengal, (1995) Supp. 1 SCC 707 to highlight that Entry 49 of List II

has been endowead with wide range of coverage and interpretatio:.

16. It is further canvassed by the learned senior counsel that under
the constitutional scheme, a single traﬁsaction or taxable event cannot
be taxed by both the Parliament and the State Legislature. It ié argued
by him that there exi‘sts a meticulous separation of ali the taxing
powers of the Parliainent as compared to the taxing powers of the State

in order to avoid any kind of overlapping whatsoever between the =fwo._ |
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It is proponed that it has been held by the Apex Court that the very-
same transaction cannot be subjected to tax by both the Parliament and

the State Legislatare.

17. Questionirig‘* the levy of service tax on renting of iminOvable
property with retrgspective effect from 1% June 2007, he submitted that
there can be no rél'f"u'ospecti\./e authorization of penal action to be taken
against assess_eeé including, in particular, the i@position of penalties or
penal interest and' prosecution, and that such fetrospective imposition
of penal action would be unconstitutional in the light of the decisiobn n

Star India Pvt. Lid v. CCE, (2005) 7 SCC 203.

18.  Mr. S.K. Bagaria, learned senior counsel, relying on AM India
Federation of Tax Practitioners (supra) and Association of Leasing
and Financial Service Companies vs. Union of India and ors., (2011)
2 SCC 352, delineated at the outset the essential features of service tax
to mean that it } leviable only on services provided by the service
provider to its customer and it is fundamentally and inseparably
connected with tfi'e value addition. The learned senior counsel has

further submitted that renting of immovable property for use in the
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course or furtherance of business or commerce by itself does not entail

any value addition and, therefore, cannot be regarded as a service.

19.  The learned senior coupsel has placed r'elianée on Hansraj &
Sons v. State of Jammu & Kashmir, (2002) l6 SCC 227, Membér-
Secretary, Andhra Pradesh State Board Sfor Prévention and Control
of Water Pollution v. Andhra Pradesh Rayons th.; (1989) 1 SCC 44,
.Saraswati Sugar -Mills v. Harjana State Board, (1992) 1 SCC 418
and Commissione.r of Gift Tax, Madras v. N.S. Getty Cﬁettimr9 (1971
2 SCC 741 to 1'ei::nforce his submission that the definition of ‘taxable

service’ is a matter which relates to chargeability and the charging

provisions have tc be strictly construed.

20. It. is urged by Mr. Bagaria that the cénstitutional concepts
relating to service tax as laid down by the Apex Court cannot be
whittled or nullified by a statutory amendment. Elaborating further, it
is put forth that a transaction relating to mere renting of immovéble
property Icould never be termed as rendering 'of any service givixlg rise
to a value addition as the elements of service as well as value addition

are completely absent.
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21. The léarned s.enior éounsel, Vpla'cing reliance on Puran Singh
Sahni v. Sundari Bhagwandas Kripalani, (1991) 2 SCC 180, has
submitted that i Section 65(90a), the expression ;‘.ren‘ting’ .ioAf
immovable property’ has been deﬁﬁed to include renting, letting,
leasing, licepsing ’;i)r other similar arrangements of immovable property
-and all these activities of immovable property are recognized in law as
transfer of right_in land/buildings by the lessor to the lessee and the
transaction is recognized as a transfer of property from the Vlesso:r to the
lessee under Section 105 of the Tfansfer of Property Act, 1882 and the -
instrument effectuating such a transfer defined as conveyance is liable
to stamp duty under the provisions of the Indian Stamp Act, 1899. The
learned senior cou‘hsel has placed reiiance on Ajoj Kumar Mukﬁwrjeé
(supra) Gooa’rické Group Ltd. (supra) and International Tourist
Corporation v. St&te of Haryana, (1981) 2 SCC 318 and submitted
that any tax leviéd on such transaction, in pifh and subétance,_ 18
nothing else but a iax on land/building under Entry 49 of List IT of the
Seventh Sch.edule.'of the Constitution as such a transaction involves
transfer of right toA enjéy such property and has _direct nexus with the

land/building in question. Therefore, the Parliament, by merely giving
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it a label of service, cannot subject it to service tax as such an exercise

is nothing but a cclourable exercise of power.

22. Mr. AS. -Chandﬁiok, learned Additional Solicitor General,
countering the aforesaid submissions, has contended that by %/j_rtue of
the émendment mncorporated by the Finance'Act, 2010, the levf isvovn'
the very activity of renting, leasing, letting, licensing of the immovable
property or | pel 1’nitting the immovable property through any
arran'gement Whai:v'soever to be uséd in the course or furtherance -of
business or commerce and for the said purpose, transfer of right, title
and interest is totally irrelevant. It is his further Submission that the
activity which is sought _té be taxed under Section. 65(105)(2?22) is
allowing/permitting the usage of immovable property in the course and
furtherance of business which is neither covered under fhe Transfer of
Property Act nor under the Indian Easements Act and by no means is a
tax on land and bLiilding to come within the ambit and sweep of Entry

49 of List IT of the Seventh Schedule of the Constitution. Combating

the submission as regards the legislative competence of the Parliament,

 the learned Addition Solicitor General has submitted that in order to

take aid of Entry |9 of List II, certain conditions precedent are to be
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satisfied such as ';‘.he tax ought to be a direct tax on land and building,
and the land or bﬁilding is to be taxed as units of taxation as it has no
concern with ownership, division éf interest or occupétion. That apait,
submits Mr. Chandhiok, it does not cover inciirect tax on land and
building and as a natural corollary, ousts tax on income from land Qf-
building from its purview. It is canvassed by him that the tax in the
present case is an ‘i.indirect tax and the imposf is on the activity and not
" on renting or 1éasing. It is canvassed by him that the subject of tax or
the event of taxation is different from the measure of levy and Ithe
mode of assessment and the lattér cannot b¢ taken into consideration

~ for determining the nature and character of tax.

23.  Mr. ChandLiok has urged'that Kesoram’s case (supra) could not
be relied 'up.on to Jjustify the impugned levy under Entry 49 of List H.
in_a.smuch as the levy therein Was a direct tax dn land and the measure
of thé said direct tax on land was classified on the basis of differentl
users of land élt different rates. It is submitted by him that the issue to
be déalt with therein was whether the tax was on land falling under List -
IT or on the Coal Mines or T¢a Estate which is a subject matter bf List

1. The court interpreted the said provisions and concluded that the tax
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under the said prcf‘visions would remain tax on laﬁd irrespective of use |

to which it is put because classification of land in differeﬁt dentifiable
groups was only for the purpose of taxation.  Distinguishing fhe
decision in Ajoy Kﬁmar (supra), the leanléd Additiqnal Solicitor
General subnﬁtted that in the said case, the levy was directly on land
itself but was to ;be measured/recovered when it was being used as
market and the A};ex Court had concluded that the tax was on land but
the charge arose only when the land was used for a market, v?hez*eas n .
the present case, the levy is not on land but on the activity of rc-znﬁng,
leasing, letting, licensing, allowing and permitting the usage of
immovable ﬁroperty in the course or furtherance of ‘business or

commerce.

24.  The learned Additional Solicitor General contended that a tax on
land is to be measured with reference to its income and nothing elsé
and in the case of DG Fose and Co.(Agents) Pvi. Ltd. (supra), tax was
levied directly on building and was measured on the basis of annual
value which was challenged on the ground fhat the State Legislature
had no Competen(z.¢ because only the Union had the power 10 levy tax

on annual capitél value which was rejected by the court by reiterating .
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the law that the legislature was free to take a decision as to the measure
of tax but the safne is not the Situation in th¢ case at hand. The learned
ASG, deriving strength from the decisions in Tamil Natlu-lfab)ﬁm/k
Man(lapdm Assn. (supra); All India Federation of Tax Pmcz‘ziﬁoners
and Ors. (supra) and Association of Leasing and Financial Service
C‘ompanies (supra), also submitted that levy of service tax under

Article 248(2) read with Entry 97 of List I is permissible.

25.  On the nature of service tax, the ‘le‘arned ASG submitted that
besides the fact that service is inherent under Section 65(9Ga) and
Section 65(105)(zzzz), there is value addition a‘nd the whole activity
has an iliseparab}g:: nexus with commercial activity. Emphasizing on..
" the concept of Value Added Tax (VAT), it is submitted by him that
VAT was 'based on the additional seWices and the related VAT liability

of the service provider can be calculated by deducting input_ta;;; credit |
from the tax Collected:on the services making it a multi poiﬁt tax on
value addition which is collected at different stages of providing
services With provision for sef off for the tax paid at the previous stage
/ tax on inputs. In this regard, the learned ASG has -referr'ed to the

statutory provisions of the Central Excise Act, 1944, the Finance Act,
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1994 and the CENVAT Credit Rules, 2004, Dr. Raja J. Chelliah
Committee’s report on tax reforms as well as the decision in Al India
Federation of Tax Practitioners and Ors. (supfa) wherein the

Supreme Court has described service tax as VAT. .

26. The learne;i ASQG, justifying the 1‘etfospective operation of the
impugned provisions, in his final lap,l submitted that only the
1‘etr03pecﬁve operation of Section 65(105)(zzzz) had been challenged
and that too as an alternative relief. It is éubmitted that by virtue of
'Section 76(a)(6)(h) of the Finance Act, 2010, Section 65(105)(zzzz)
had been 'amend..\ed to clarify the intent of the legislature w.e.f.
11.5.2007 and furiher Section 77 of the Finance Act, 2010 validated all
actions. Referring to the first Home Solutions case (supra), the 1eamed
ASG submitted that the court, in the said case, had not quashed or
inva]id‘ated the substantive provisions of law which still remains intact.
Tmther 1ely1ng on the decisions in Empire Industries Limited and |
Ors. v. Union m Imlza and Ors., (1985) 3~ SCC 314, Pyare Lal
Sharma Vs Managing Director and Ors., (1989) 3 SCC 488 and A.
Manjula Bhashini and Ors. v. Tke Managing Director, A.P.

Women's Cooperative Finance Corporation Ltd. and Anr., (2009) 8
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SCC 431, it is submitted that the legislature has the pdwer to amend

the law with retrospective effect.

27. Pressing im‘p service the decision in Shiv Dutt Rai. Fateh Chand
and Ors. v. UniO;“l; of India and Anr., (1983) 3 SCC 529 wherein the
Supreme Court had upheld the levy of penalty in the year 1996‘with_'
effect‘ from 1957, the learned ASG submitted that penalty can also be -

levied retrospectively.

28. In response to the aforesaid sﬁbmission, the petitioners in their
rejoinder, citing the decision in Govefnor—General” in Com@cil V.
Province of Madras, AIR 1945 PC 98 which was followed by th‘e |
Supreme Court in R.R. Engineering Co. v. Zilla Parishad, (1930) 3
SCC 330, have submitted that the name given to a tax is immaterial
and has no impact or bearing on thé issue of its constitutional V.alidity.
It is also submitted that the mere fact that Section 65 (105) (zzzz) of
the Finance Act.regarded the letting of immovable property for
commercial purpo'ée as a service and proceeded to levy service tax on
the same does_nolt lead to the conclusion that the said tax was in reality

and in substance a service tax. The issue of constitutional validity of a
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tax/levy depends on its essential nature and not mére'iy its

nomenclature.

29. Itis ﬁu'the;i reiterated thét it is a settl.ed legal position that the
legal fiction confained in the provisions of law enacted oy the ~
Legislature does not clonfer any legislative competeﬁce ﬁpon' the
Legislature. In this context, the decisions in. State of Macras v.
Gannon Dunkerley & Co. Ltd.,, (1959) SCR '379, Bhopal S’Mgm'
Industries v. Sales Tax Officer, (1964) ]1 SCR 481, T wentiez;/ﬂ'
Century Finance‘{,’o. Ltd. v. State of Maharashtra, (2000) 6 SCC 12;
‘Al India Federaﬁon of Tax Practitioner’s case (supra) Tamii Nadu
I(alyanmz_mdapdm Association (supra) and Association of Leasing
and Financial Service Companies (supra) ha{/e been pressed into

service.

30.  To appl‘ecif;;te the contentions raised at the Bar, first, we shall
advert to the schernatic concept pertaining to the “fields of legislation”. .
In Raja Jagannath Baksh Singh v. State of Uttar PFﬂd@é‘fﬁ and
aznoﬂzer, AIR 1962 SC 1563, while dealing with Articles 245 and 246,
it has been held that it is an elementary‘cardinal rule of interpretation.

that the words used in the Constitution which confer legislative power
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must receive the most liberal construction and if tﬁeyl are words of
wide amplitude, Eheymu,st be interpreted so as to give effect to that
amplitude. It would be out of place to putia nérrow orhrrestricted
construction on Words of Widebamplitude in the Constitution. A gen_efal'
word used in an entry must be construed to extend to all ancillary or

subsidiary matters which can fairly and reasonably be held to be

included in it.

31. In Union of India am;d otlzers:v.'Shmh Gove.rdlzan L. Kabra
Teachers College, AIR 2002 SC 3675, it has been laid down that tﬁe '
power to legislate is engrafted under Article 246 of t'he.Constitutioz‘l
and the various entries in the three lists of the Seventh Schedule are the
"fields of ]egislati_.on". The different entries being legislétive heads are
all of enabling character and are designed to define and delimit the
respective areas cf legislativé competence of the Union and the State
Leéislature. They . neither impose any restrictions on the legislative
powers nor prescribe any duty for. the exercise of legislative power in
any particular manner. It has been a cardinal pf‘inciple. of constructiqn
that the language of the entries should be given the widest scope by’

which their meaning is fairly capable of and while interpreting an entry
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of any List, it would not be reasonable to import any limitation therein.
The rule of 4wides.t construction, however, vwoulAd not enable the
legislature to make a law relating to a matter which has n.o rati.onaI.
connection with the subject matter of an entry. Their Lordships have
further opined that it is a well-settled principle that the entries in the
different lists shoggld be read. together without giving‘ a narrow meaning
to any of them. :"_The power of the Parliament as well as the State
legislature is exprzssed in precise and deﬁl}ite terms. While an entry is
to be given its widest meaning, it cannot be so interpreted as to
override another entry or make another entry meaningless and in .case
of an apparént cgnﬂict between different entries, it is the duty of the
Court to reconoile them. When it appears to the Court that there is
apparent overlapping between the two entries, the doctrine of "pith and
substance" has to be applicd.to find out the true nature of a legislat'ion
and the entry within which it would fall. In'case of conflict between the
entries in List I grld List II, the same has to be decided byl application
of the prinpiple of "pith and substance". The doctrine of ”pi{h and
substance" means that if an enactment substantially falls within the

powers expressly- conferred by the Constitution upon the legislature
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which enacted it{. it cannot be held to be invalid merely bec:,a:use it
incidentally encroaches on matters assigned to another le;gislature.
When a law is impugned as being ultra-\-/ireS of “;he Iégislative
competence, what is required to be ascertained is.t‘he .true character of
the legislat,ion.. 1If, on such an examination, it is found that the |
legislation is in substance one on a matter assi'gned to the legisiature,
then it’ must be held to be valid in its entirety even though it might
incidentally trench on mattefs which are beyond .its competence. In
order to examine the true character of the enaptment, the entire Act, its
objecf and scope and effect is required to be gone into. The question of
invasion into the T;erritory of another legislétion 1s to be determihed not

by degree but by substance.

32.  In Dharam Dutta and others v. Union of India and others, AIR
J ‘

2004 SC 1295, it has been held thus:
“72. The various entries in the three Lists of the
Seventh Schedule are legislative heads defining the
fields of legislation and should be liberally and
widely interpreted. Not only the main matter but
also any incidental and ancillary matters are
available to be included within the field of the
entry. The settled rules of interpretation governing
the entries do not countenance any narrow and
pedantic interpretation. The judicial opinion is for
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giving a large and liberal interpretation to the
scope of the entries. Suffice it to ‘quote from the
opinion of the judicial Committee of the Privy
Council in British Coal Corporation v. The King,

“AIR 1935 PC 158, 162 - that in interpreting a
constituent or organic statute - indeed that
construction which is most beneficial to the widest
possible amplitude of its powers must be adopted.
The Federal Court in the United Provinces v. Atiqa
Beguin , AIR 1941 FC 16, 25 observed that none
of the items in the lists is to be read in a narrow or
restrigted sense and all ancillary or subsidiary
matters referable to the words used in the entry and -
whic.: can fairly and reasonably be said to be
comprehended therein are to be read in the entry.
This approach has been countenanced in several
decisions of this Court. (To wit, see Navinchandra
Mafatlal v. CIT Bombay City (1955) 1 SCR 829,
836 : AIR 1955 SC 58 at p.61; Sri Ram Ram
Narain Medhi v. State of Bombay , 1959 Supp (1)
SCR 989 : AIR 1959 SC 459)”

33. In S’mte of Andhra Pradesh v. K. Purushotham Réddy md ‘
bthers, AIR 2003 SC 1956, it has been held that the conﬂiét in the
legislative competence of the Parliament and the State Legislatures
having regard to Article 246 of the Consﬁtution of India must be
viewed in the light of the settled position Qf law which, in no uncertain
terms, lays down"_'lthat each Entry has to be irﬁerpreted in 2 broad
manner. Both the éarliamentary legislétion as also the State llegislat‘ion

must be consider:d in such a manner as to uphold both of them and
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only in a case where it is found that both cannot co-exist; the Sﬁaté Act_
may be declared ultra vires. Clause I of Article 246 of the Constitution
of India does not provide for the competence of the lParliament or the
State Legislatures as is ordinarily understdod but merely provides ifor
the respective legislative fields. Furthermore, the Courts s’houlé

proceed to construe a statute with a view to uphold its constitutionality.

34, In Welfare Association, A.R.P., Maharashtra and anoither v.
Ranjit P. Gohil and others, (2003) 9_ SCC 358, while aealilqg with the
concept of co]ourabb legislation, it has been héld that the said doctrine
fundémentally dea‘flt with the question of competency of a particular
legislatﬁré to enact a particular law. If the legislature is competenf to
pass a particular aw, the motives which impelled it to act are really
irrelevant. On the other hand, if the legislature lacks competency, the
questivon of motives does not -arise at all. Whether a statite is
constitutional or not is thus alwéys a question of power (vide Cooley’s
Consz‘ituz‘z’onal Limitations, Vol.1, p.379). The crucial question to be
askéd' is whether there has been a transgression of legislative authoﬁty
as conferred by the Constitution which Iis the source of all powers as

also the separation of powers. A legislative transgression may be
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patent, manifest or direct, or may aléo be disguiséd, covert and iz'ldiréct.
It is to this latter class o.f cases that the expression “colourable
législation” has been applied in certain judicial pronouncements. - The
expression means: that alt'hbugh apparently é legislature, in passing a

statute, purports t act within the limits of its powers, yet in substance

and in reality, it transgresses those powers, the transgression being

veiled by what appears, on a proper examination, to be a mere pretence
or disguise. The discerning test is to find out_ fhe substance of the Act
and not merely the form or outward appearance. If the subject-matter
in substance is something which is beyond the legislative power; the
form in which the law is clothed would not save it from condemnation,
The constitutional prohibitions cannot be allowed to be violated by
employing indirect methods. To test the true nature and character of
the challenged legislation, the invéstigation by the coﬁi‘t should be
directed towards examining (i) the effect of the legislatibn, and (ii) its
object, purpose or design. In the said decision, it has been opined that
while interpreting and construing, an effort ought to be made tc make
t‘he entries effécti\:‘/'e instegd of rendering theﬁ otiose. It is the duty of

the court to examine the pith and substance of the Act to find out
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whether the matter substantially falls under a particular entry in a list

or not.

35. In Harakchand Ratanchand Banthia & Ors. v. Union 0fMdia
& Ors., AIR 1970 SC 1453, it has been held as follows:

“6.  ....The entries in the three Lists are onlv
legislative heads or fields of legislation; they
demarcate the area over which the appropriate
* legisiatures can operate. It is well established that
the widest amplitude should be given to the
language of the entries. But some of the entries in
the different lists or in the same list may overlap or
may appear to be in direct conflict with each other.
It is then the duty of this Court to reconcile the
entries and bring about a harmonious construction.
In m‘re The Central Provinces and Berar Sales of
Motcr Spirit and Lubricants Taxation Act, 1938,
1939° FCR 18 = (AIR 1939 FC 1), Sir Maurice
Gwyer proceeded to state: '

“Only in the Indian Constitution Act can the
particular problem arise which is now under
consideration; and an endeavour must be made
- to solve it, as the Judicial Committee have said
by having recourse to the context and scheme of
the Act, and a reconciliation attempted between
two apparently conflicting jurisdictions by
reading the two entries together and by
interpreting, and, where necessary, modifying,
the language of the one by that of the other. If
indeed such a reconciliation should prove
impossible, then, and only then, will the non
obstante clause operate and the federal power
prevail; for the clause ought to be regarded as a

WP(C) No.3398/2010 with connected matters ' ' Page 49 of 100



L%

last resource, a witness to the imperfections of
human expression and the fallibility of lega'.
draﬁsmanshlp ?

After so smting, their Lordships further proceeded to state as
follows:
“7....At 1s well settled that the entries in the
three lists are only legislative heads or fields of
legislation and they demarcate the area over
which the appropriate legislature can operate.
The legislative entries must be given a large and
liberal interpretation, the reason being that the
allocation of subjects to the list is not by way of
scientific or logical definition but is a mere

enumeration of broad -and comprehensive
categories.....” '

36.  We have referred to the aforesaid decisions only to understand '
the purpose behind the various enfries r¢lating to legislation by the
Parliament as WCHI as the State Legislature, the field of legislation, the
doctrine of “pith and substance”, adoption of a non-pedantic approach,
interpretation on a:i‘wider spectrum, the true character of the enactment
by paving the pati: of real substance, and the demarcation of the areas -
of legislation, in;:idental and ancﬂlary eﬁcro'achment, design of the

statute and substantial entrenchment.

37. Presently, we shall proceed to refer to certain authorities which

pertain to the imposition of tax on land as it i§ imperative to scan and
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understand what is exactly meant by “taxes on lands and buildings”.

| Entry 49 of List IT reads as follows:

“49. Taxes on lands and buildings.

If therefore a tax is -directly imposed on
“buildings”, it will bear a direct relation to the
buildings owned by the assessee. It may be that
the building owned by an assessee may be a
component of his total assets, but a tax under
Entry 86 will not bear any direct or definable
relation to his building. A tax on “buildings” is
therefore a direct tax on the assessee’s buildings
as such, and is not a personal tax without
reference to any particular property.

38f In Ajoy Kumar Mukherjee (supra), the Constitution Bench,
placing reliance on Ralla Rarm v. Province of East Punjab, AIR 1949

FC 81, opined as follows:

“It 15 well-settled that the entries in the three
legislative lists have to be interpreted in their
widest amplitude and, therefore, if a tax can
reasonably be held to be a tax on land it will come
within entry 49. Further it is equally well-settled
that tax on land may be based on the annual value
of the land and would still be a tax on land and
would not be beyond the competence of the State
legislature on the ground that it is a tax on income.
[see Ralla Ram v. province of East Punjab, 1948
FCR 207 : (AIR 1949 FC 81)]. It follows,
therefore, that the use to which the land is put can
be taken into account in imposing a tax on 1t within
the meaning of entry 49 of List II, for the annual
value of land which can certainly be taken into
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account in imposing a tax for the purpose of this
entry would necessarily depend upon the use to
which the land is put.” :

39.  In Sudhir <‘handra Nawn v. Wealth-tax Officer, Calcutia and
others, AIR 1969 SC 59, it was held that the powér-to levy tax on
lands and buildings under Entry 49 of List II did not trench upon a
power conferred on the Parliament by En%ry 88 of List I and, therefore,
the enactment of the Wealth Tax Act by the Parliamer;t was not ﬁltfa
vires. In the said case, it has been opined as follows: |

“...But the legislative authority of Parliament is
- not determined by visualizing the possibility of
exceptional cases of taxes under two different
heads. operating similarly on tax payers. Again
entry 49 List II of the Seventh Schedule
contemplates the levy of tax on lands and buildings
or both as units. It is normally not concerned with
the division of interest or ownership in the units of
“lands or buildings which are brought to tax. Tax on
lands and buildings is directly imposed on lands
and buildings, and bears a definite relation to it.
Tax on the capital value of assets bears no
definsble relation to lands and buildings which
may form a component of the total assets of the
assessee. By legislation in exercise of power under
entry 86 List I tax is contemplated to be levied on
the value of the assets. For the purpose of levying
tax under entry 49 List II the State Legislature may
adopt for determining the incidence of tax the
annual or the capital value of the lands and
buildings. But the adoption of the annual or capital
value of lands and buildings for determining tax -
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liability will not, in our judgment, make the fields
of legislation under the two entries overlapping.”

40. In The Assi&tant Commissioner of Urban Land Tax and others
v. The Buckingham and Carnatic Cq. Ltd., Etc., 1969 (2) SCC 55,
the challenge was to the Madras Urban Land Tax Act, 1566. A :
contention we;s raised that the impunged Act fell in Schedule VII, List’
I, Entry 86 as tbu impugned Act was, both in form and substénce,_
taxation of capit::{.l and, hence, beyond the competence c;f the State
Legislature. In that context, their Lordships.opined that the legislaﬁve
entries must be given a large and libéral interpretation, the reason
being that the allocation of the subjects to thé list is not by wéy of
scientific or logical definition but by way of a mere sixplex enumeratio
of broad categories and, therefore, there is no éonﬂict between Entry
86 of List I and Entry 49 of List II as the basié taxation under the two
entries is quite distinct. Their Lordships proceeded to state that m
Entry 86 of List I, the basis of taxation is the capital value of the asset
and it is not a tax directly. on the capital value of the assets of
individuals and cc;mpanies on the .valuation data aﬁd, therefore, the tax
is not imposed oﬁ the components of the assets of the assessee. Their =

Lordships further. stated that the tax under Entry 86 proceeds on the
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- principle of aggregation and is imposed on the totality of the value of
all the assets. Adter so stating, their Lordships proceeded to state as
follows:

“...It is imposed on the total assets which the
assessee owns and in determining the net wealth
not only the encumbrances specifically charged
against any item of asset, but the general liability
of the assessee to pay his debts and to discharge
his lawful obligations have to be taken into
account. In certain exceptional cases, where a
person owes no debts and is under no enforceable
obligation to discharge any liability out of his
assets it may be possible to break up the tax which
is leviable on the total assets into components and
attribute a component to lands and buildings
owned by an assessee. In such a case, the
component out of the total tax attributable to lands
and buildings may in the matter of computation
bear similarity to a tax on lands and buildings
levied on the capital or annual value under Entry
-49, TList II. But in a normal case a tax on capital
value_of assets bears no definable relation to Jands
and_“uildings which may or may not form a
component of the total assets of the assessee. But
Entry 49 of List II, contemplates a levy of tax on
lands _and buildings or both as units. It is not
concerned with the division of interest or
ownership in the units of lands or buildings which
are brought to tax. Tax on lands and buildings, is
directly imposed on lands and buildings and bears
a definite relation to it. Tax on the capital value of
assets bears no definable relation to lands and
buildings which may form a component of the total
assets of the assessee. By legislation in exercise of
power under Entry 86, List I tax is contemplated to
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be levied on the value of the assets. For the -
purpose of levying tax under Entry 49, List IT the
State Legislature may adopt for determining the
incidence of tax the annual or the capital value of
the lands and buildings. But the adoption of the
annual or capital value of lands and buildings for
determining tax liability will not make the fields of
legislation under the two entries overlapping. The
two “taxes are entirely different in their basic
concept and fall on different subject-matters.”

: ' [Emphasis added]

41. In The Se@nd Gift Tax Officer, Mangalore v. D.H. l%ﬁ@"zmszetlzza
AIR 1970 SC 999, th'e Apex Court, whilé dealing with the impost or
tax on gifts of lands and buildings, referred to Article 248 which
(“imposition of” or “i.mpost of”) Contai_né déciaration of the re’sidugry
pbwers of the Legislature.  Their Lordships observed that the |
Parliament has exclusive power to make any law in respect of any
matter not enumerated in the Concurrent List or State List and the‘
same includes ti],e power of making any law imp'osirilg a tax not
mentioned in eith?r of those lists and to avoid any kind of doubt. Ent'ry'
97 has been incé(uded in the Uni‘on List. After so stating, their
Lordships procee_c:}‘ed to lay down as. follows:

“5. If will, therefore, be seen that the sovereignty

of Parliament and the Legislatures is a sovereignty

of enumerated entries, but within the ambit of an
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entry, the exercise of power is as plenary as any -
legislature can possess, subject; of course, to the
limitations arising from the Fundamental Rights.
The entries themselves do not follow any logical
classification or dichotomy. As was said in State of
Rajasthan v. S. Chawla, (1959) Supp 1 SCR 904 =
(AIR 1959 SC 544) the entries in the lists must be
regarded as enumeratio simplex of broad categories.
Since they are likely to overlap occasionally, it is
usual to examine the pith and substance of
legislation .with a view to determining to which
entry they can be substantially related, a slight
connection with another entry in another list
notwithstanding. Therefore, to find out whether a
piece of legislation falls within any entry, its truc
nature and character must be in respect to that
particular entry. The entries must of course receive
a larze and liberal interpretation because the few
words of the entry are intended to confer vast and
plenary powers. If, however, no entry in any of the
three lists covers it, then it must be regarded as a
matter not enumerated in any of the three lists.
Ther: it belongs exclusively to Parliament under
Entry 97 of the Union List as a topic of legislation.”

Eventually, in the said case, it was held that gift tax 1s not a tax
on land and building as such which is a tax resting upon general
ownership of lands and buildings but is é levy upon a particular act
which is transmission of title by gift. The two are not the same thing
and the incidence of tax is not the same. The Apex Court ruled that -

since Entry 49 of the State List contemplates a tax directly levied by
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reason of general ownership of lands and buildings, it cannot include
gift tax as levied by the Parliament and, there b.eing ho other -entry
which covers a gift tax, the residuary power of the Parliament céuld be
exercised to enact the law.

42.  InD.G. Boie & Co. (Agents) Pvt. Ltd. (supra), th¢ constitutional
validity of the I(Eél‘ala Building Tax Act, 1975 was challenged before
the High‘ Court of Kerala which upheld thé validity of the Act, Tﬁev '
principal contention that was canvassed before the Apex .Com“t was
that the subject fnat’tef of the Act being a tax on bﬁilding is atax onthe
capital value of the asset of an individual or a company and falls within
the scope of Entry 86 of List I of the Seventh Schedule of tﬁe
Constitution and not under Entry 49 of List II and, therefore, it travels
beyond the legislative competence of the State Legislature. Their '
Lordships referred to the concept of t’éx as defined under Clause (28)
of Article 366 OIf'-‘the Constitution of India, advertéd to Entry 86 and
thereafter, while dealing with Entry 49, proceeded to state as follows:

“8.  On the other hand, Entry 49 of List II is as
follovs: , '

49. Taxes on lands and buildings.

If therefore a tax is directly imposed on
“buildings”, it will bear a direct relation to the

WP(C) No.3398/2010 with connected matters : Page 57 of 100



WP(C) No.3398/2010 with ‘connected m afte/‘s

— —

buildings owned by the assessee. ‘It may be‘tha‘u ‘

the building owned by an assessee may be a
component of his total assets, but a tax under
Entry 86 will not bear any direct or definable
relation to his building. A tax on “buildings” is
therefore a direct tax on the assessee’s buildings
as such, and is not a personal tax without
reference to any particular property.

9. It has to be appreciated that in almost all
cases, a tax has two elements which have been

precisely stated by Seervai in his “Constitutional

Law- of India”, second edition, Volume 2, as

follows, as page 1258:

Another principle for reconciling apparently
corflicting tax entries follows from the fact that
a tax has two elements: the person, thing or
“activity on which the tax is imposed, and the
amount of the tax. The amount may be
maasured in many ways; but decided cases
establish a clear distinction between the subject-

matter of a tax and the standard by which the-

amount of tax is measured. These two elements

are described as the subject of a tax and the

measure of a tax. -

It may well be that one’s building may
imperceptibly be the subject-matter of tax, say the
wealth tax, as a component of his assets, under
Entry 86 (List I); and it may also be subjected to
tax, say a direct tax under Entry 46 (sic 49) (List II),
but as the two taxes are separate and distinct
imposts, they cannot be said to overlap each other,
and would be within the competence of the
legislatures concerned.”
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After so stating, their Lordships referred to the decisions lin K
Sudhir Chandra Nawn (supra) and Buckingham and Carnauc Co.
Ltd. (supra) and. eventually held that the State Legislatufe was

competent to tax the building under Entry 49 of List II.

43.  In Union of India v. Harbhajan Singh Dhillon, AIR 1972 SC
1061, while dealing with the requisites of a tax under'Er‘ltly 49 of List
I1, their Lordships have ruled thus:

“65. The requisites of a tax under entry 49, List I -
may be summarised thus:

(1) : It must be a tax on units, that is lands and -
buildings separately as units.

(2)  The tax cannot be a tax on totality, i.e. it is
not a composite tax on the value of all lands and
buildings.

(3) ' The tax is not concerned with the division of -
intersst in the building or land. In other words, it is
not concerned whether one person owns or occupies
it or two or more persons own or occupy it.

66. , In short, the tax under entry 49 List IT is not a
perscnal tax but a tax on property.”

44, In Kesoram Industries Ltd. & Ors., (supra), the Constitution

Bench, after dwelling upon the principle of interpretation relating to
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Articles 246, 2‘65' and the Seventh Schedule of thé Constifutibn and the
scheme and nature of the power to legislate, per majority, opined that if
any power to tax is clearly mentioned in List I1, the same would not be -
available to be exercised by the Parliamer;t based on the présﬁm’ption
of residuary power. In the said case, while dealing with the concept of
land in terms of Entry 49, List II, it has-been stated that it has wide
connotation and "fhe land ‘remains land though- it may be subject to
different uses. The nature of use of the land would not enable a piecé
of land to be tal(g%jl out of the meaning of land itsélf. It has been ruled
therein that to be‘a tax on land, thé levy must have some diréct and
definite rélatibnship wiih the l;md and so léng .as the tax is a tak on
land by bearing such relationship with the land, it is open to the
legislature, for the purposé of levying tax, to eidopt any one of the Wéﬂ
known modes of determining the Vélue' of the land such as annual or -
capital value of the land or its productivity. It has been further h‘eld
that the methodology adopted, ha\l/ing an indirect relationship with the
land, would not &lter the nature of the tax as being one on the land.
The Constitution Bench has also laid emphasis on the aspeét that the

- primary object and the essential purpose of the legislation must be
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distinguished frora its ultimate or incidental results or consequences for
determining the character of the levy. A levy essentially in the nature
of a tax and within .the power of the State Legislature cannot be

annulled as unconstitutional merely because it may have an effect on

-the price of the commodity. A State legislation which makes

provisions for levying a cess, whether by way of tax to augment the

revenue resources of the State or by way of fee to render services as .

" quid pro quo but without any intention of regulating and controlling the

subject of the levy, cannot be said to have encroached upon the ﬁelld of
regulation and coriftrol belonging to the Central Government by reason
of the incidence (;f.the levy being permissible to be passed oﬁ to ﬂl@
buyer or consumer and thereby affecting the price of the commodity or
goods. Be it noteé, in the said case, their Lordships were dealing with
a case wheréby a.':Di.vision Bench of Calcutta High Court had struck
down certain levies by way of cess on coal as unconstitutioﬁal for want

of legislative competence of the State legislature.

45. In Lt Col. Sawai Bhawani Singiz and others v. Siate of
Rajasthan and others, (1996) 3 SCC 105, while dealing with wealth
tax under Entry 49 of List I1, their Lordships have held that in pith and -
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substanée, it was a tax on property and not a personal tax. As per
Entry 49 of List II, the State; Legislature is competent to imposé tax
either on lands or on buildings or on both. A land or building or both of
a person may be szubjected to direct tax by the State Legislature under
Entry 49 of List IT and may also be the subject-matter of direct tax as a
component of his i‘%otal assets, like wealth tax by tﬁe Union Legislature
as mentioned in Entry 86 of Lis.t I. These two taxes are separate aﬁd
distinct in nature l“:;md it cannot be said that there is any overlapping or
that the State Legislature is noj: competent to levy such tax on lands
and buildings merely on the ground that they have been subjected to .

another tax as a component of the total assets of the person concerned.

46. From the aforesaid enunciation of law -ig,various authorities, the

following principles can be culled out: |

(é) - Under Entry 49 of List IT, the State Legislature is competent to
impose tax either on lands or buildings or on both. It is basicaﬂy
a tax on property.

- (b)  Entry 49 of List II of the Seventh Schedule contemplétes levy of
tax on lands and buildings or both as units. |

(c)  The levy of tax on lands and buildings is not concerned 'Wi‘th_ the
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(d)

(e)

®

(2)

(h)

division of interest or ownership in the uﬁits of lands or
buildings which are brought to tax. Tax on lands and buildings
1s directly imposed on lands and buildings and bears ‘a definite
relation to it.

The tax on land and building is a fundamental tax.resting upon
tlﬁ‘e 'general.‘vownership of the lands and buildings but would not
include a pAarticular act like a transmissioﬁ of title by gift.

There is a disﬁnctiqn between a direct tax on the assessee’s
building as such and a personal tax.

There is a distinction between the elements of tax, namely, the

| person, thirﬁg or activity on which the tax is imposed and the

amount of '[;IX.

A tax may imperceptibly be the subject-matter of tax like wealth
tax and may be subjected to tax as a direct tax under Entry 49 of
List IT.

To be a tax on land, the levy must have some di;ect and definite -
relationship with the land and as long as the tax is a tax on land
by bearing ruch relationship with the ldnd, it is operi to the State

legislature, for the purpose of levying tax, to adopt any one of
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the well known modes of determirﬁng the value of the land suci%
as annual or capital value of the land or its oroductiVity. The
methodology adopted, having an indirect relationship with the
land, woul}d not alter the nature of the tox as being one on land. -

(i)  While deaiing with the téx on the subject, thing or activity, the
primary object and the essential purpose of the legislation must
be distinguished from its ultimate or 4ir'1c-idental results or
consequences for determining the character of the levy.

(j)  If a tax is imposed on any tfansaction in the market by pefsons
who come there for business, it is not imposed on land but on the
business in'«;'olved therein.

(k) A tax leviod on activity or service rendered having nexus with

| land or building would not come within the compartment of tax
on land and building.
Be it noted, we have culled out the aforesaid principles for the

sake of clarity and convenience.

-¥

47.  The learned senior counsel appearing for the petitioners would
contend that the levy of service tax on renting or leasing of immovable

property or having similar arrangement of immovable property for use
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in the course of furtherance of business or commerce is ﬁmdamentally
a tax on the land which comes squarely within the legislative
competence of the State Legislature. As has been noted hereinbefore,
it has been vehen:ently urged that by infroducing the doctrine Qf "‘pith.
and substance” oy “aspect doctrine”, _it cannot Be brought under Entry
97 of List I under the residuary power of the Parliament. 'The‘lt apéxt, it
lias been highlighted that there is no service rendered when the
premises are-let out and it is a direct tax on land and, therefore, it is a
colourable piece of legislation by the Parliament and there is a direct
entrenchment. E;mphasis has been laid on the first Home Sofutions
case (supra) ‘to bolster the submission that in the absence of any value
addition, which is the essential and fuﬁdafnental component of service
tax, the levy i1s ﬁncénstitutional. Regard being had to the_ aforesaid

facets, we think it seemly to advert to the principles that have been laid

down by the Apex Court pertaining to service tax in various decisions.

48. ) In T.N. ng"vana Mandapam Association .(supra),_ the assail was
‘.to the constitutional validity of Sections 66, 67(6) of the Finance Act,
1994 and Rule 2(1)(d)(ix) of the Service Tax Rules, 1994 and other
provisions relating to Kalyana Mandapams and Mandap keepers. Sub~
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sections 65(8), (19) and (20) of the Finance Act, 1994 defined. -
‘caterer’, ‘mandap’ and ‘mandap keepers’: Section 65(41)(p) defines
‘taxable service’ to mean any service provided to a client by a mandap
keeper in relation to the use of a mandap in any manner including the
facilities provided fo the client in relatioh to such use and also the
services, if any, rendered as a caterer. | The challenge to the
constitutional validity beforé the High Court had met with failure. j'
Before the Apex Court, it was the principal contention that the service
tax on the mendap keepers is a colourable legislation | and
unconstitutional &5 the said tax is not on services but js, in pith and
substance, only a “tax on goods” and/or land and the provisions are not
within fhe legislative competence of the Union of India but within the
competence of the State Legislature. Their Lordships posed six
questions,' éne of which being relevant is ‘repro'duced hereiﬁbelow:

“Was' the High Court correct in not construing the

speciiic entries in List II viz. Entries 18, 49 and 54

by giving the widest amplitude, particularly when

the Union was seeking to justify the levy under the

residuary Entry 97 in List I of the Seventh Schedule

of the Constitution?”

Answering the said question, their Lordships opined that service

tax is imposed by the Parliament pursuant to the residuary power under

WP(C) No.3398/2010 with connected matters Page 66 of 100



T~

¢

Entry 97 of List I read with Article 246 of the Constitution. Thereafter,
their Lordships proceeded to state as follows:

“46. It is well settled that the measure of taxation
cannt affect the nature ‘of taxation and, therefore,

the fact that service tax is levied as a percentage of
the gross charges for catering cannot alter or affect
the legislative competence of Parliament in the
matter.

XXX XXX XXX

51.  Taxable services, therefore, ccould include the
mere providing of premises on a temporary basis
for organising any official, social or business
funct:ons, but would also include other facilities
supplied in relation thereto. No distinction from
restaurants, hotels, etc. which provide limited
access to property for specific purpose.

XXX XXX XXX

53. It is also emphasized that a tax cannot be
struck down on the ground of lack of legislative
competence by enquiring whether the definition
accords with what the layman’s view of service is.
It is well settled that in matters of taxation laws, the
- court; permits greater latitude to pick and choose
objects and rates for taxation and has a wide
discretion with regard thereto. We may in this
context refer to the decision of Mafatlal Industries
Ltd. v. Union of India (SCC para 343, at pp.740-
41):

“In the matter of taxation laws, the court permits
a great latitude to the discretion of the
-legislature. The State is allowed to pick and
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choose districts, objects, persons, methods and
even rates for taxation, if it does so reasonably:
The courts view the laws relating to economic
_activities with greater latitude than other
matters.” o

54.  Therefore, a levy of service tax on a
particular kind of service could not be struck down
on the ground that it does not conform to a commen
understanding of the word “service” so long as it
does not transgress any - specific restriction
contained in the Constitution.

55. .In fact, making available a premises for a
period of a few hours for the specific purpose of
being utilized as a mandap whether with or without’
other services would itself be a service and cannot
be classified as any other kind of legal concept. It
does not certainly involve transfer of movable
property nor does it involve transfer of movable
property of any kind known to law either under the
Transfer of Property Act or otherwise and can only

be classified as a service.”

49. In Gujarat :fimbuja Cement Ltd. v. Union of India, ATR 2@05
SC 3020, the 011;111611ge was to the legislative competence of the

Parliament to impose service tax on carriage of goods by transport |
operators. It was urged that the matter camé exclusively under Entry
56 of List II of the Seventh Schedule which pertains to “taxes on goods
and passengers covered by road or inland water ways”. Their

Lordships noted that service tax is distinct from a tax on the sale or |
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hire purchase of goods and from a tax on land. While dealing with the
specific issue, the. Apex Court has stated thus:

“32. Tt is clear therefore that Section 66 read with
Section 65(41)(j) and (ma) Chapter V of the
Finance Act, 1994 do not seek to levy tax on goods
or passengers. The subject matter of tax under
those provisions of the Finance Act, 1994 is not
goods and passengers, but the service of
transportation itself. It is a levy distinct from the
levy envisaged under Entry 56. It may be that both
the levies are to be measured on the same basis, but
that daes not make the levy the same. As was held
in Federation of Hotel and Restaurant Association
of India etc. v. Union of India and others (1989) 3
SCC 634:

“..... subjects which in one aspect and for one
purpose fall within the power of a particular
legislature may in another aspect and for another
purpose fall within another legislative power.....
Indeed, the law ‘with respect to’ a subject might
incidentally ‘affect’ another subject in some
wily, but-that is not the same thing as the law
-being on the latter subject. -There might be
overlapping; but the overlapping must be in law.
-The same transaction may involve two or more
taxable events in its different aspects. But the
fact that there is an overlapping does not detract
from the distinctiveness of the aspects.” (pg.652-
653).

33.  Since service Tax is not a levy on passengers
and gcods but on the event of service in connection
with the carriage of goods, it is not therefore
possib’e to hold that the Act in pith and substance is
within the States exclusive power under Entry 56 of
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List II. ‘What the Act ostensibly seeks to tax is what

it, in substance, taxes. In the-circumstances, the Act

could not be termed to be a colourable piece of

legislation. It is not the case of the petitioners that

the Act is referable to any other entry apart from

Entry 56 of List II. Therefore the negation of the

petitioners submission perforce leads to the

conclusion that the Act falls within the residuary

power of Parliament under Entry 97 of List I.”
50. In All Indic: Federation of Tax Practitioners (supra), a Division
Bench decision of the Bombay High Court uphol.ding the legislative
competence of the Parliament to levy service tax vide the Finance Act,
1994 and the Finance (No.2) Act, 1998 was assailed before the Apex
Court. The issue that arose pertained to the competence of the
Parliament to levy service tax on practising Chartered Accountants and
Architects having’?regard to Entry 60, List I of the Seventh Schedule to
the Constitution and Article 276 of the Constitution. Their Lordships
referred to the reasons for imposition of service tax, the scheme of the
Finance Act, 1994 and the Finance Act, 1998, the relevant provisions
of the Constitution of India and dealt with the meaning of service tax.
While dealing with the concept and meaning of service tax. their -

Lordships opined that the concept of service tax Is an economic

concept. Therea;i"ter, the Apex Court proceeded to state that as an

WP(C) No.3398/2010 with connected matters v Page 70 of 100



economic concep"’i", ﬂlere is no .distinctic-m between the consumption of
goods and consumption of service as both satisfy human needs. It‘i’s ,
this economic concept based on the legal principle of equivalence
which now stands incorporated in the Constitution vide - the
Constitution (Eighty-eighth Amendment) Act, 2603. Further, it is
important to note 'tj?.'zlat “service tax” is a value added tax v&hich, iﬁ turn,
is a general tax which applies to all commercial activities invblving |
production of goods and prbvision of service. Moreover, VAT is a
consumption tax as it is borne by the client, that is, the pher’son W'hO
enjoys the benefit or avails the service. Thereafter, their Lordships
referred to the decision in Moti Laminates (P) Ltd. v. CCE, (1295) 3

SCC 23 and opiné'd thus:

24. - The importance of the above judgment of this
Court is twofold. Firstly, applying the principle of
equivalence, there is no difference between
production or manufacture of saleable goods and
production of marketable/saleable services in the
form of an activity undertaken by the service
provider for consideration, which correspondingly
stands consumed by the service receiver. It is this
principle of equivalence which is in-built into the
concert of service tax, which has received legal
support in the form of the Finance Act, 1994. To
give an illustration, an Event Manager
(professional) undertakes an activity, namely, of
organizing shows. He belongs to the profession of
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Event Management. As long as he is in the-
business or calling or profession of an Event
Manager, he is liable to pay the tax on profession,
calling or trade under Entry 60 of List II. However,
that tax under Entry 60 of List II will not cover his
activity of organizing shows for consideration
which provide entertainment to the connoisseurs.
For each show he plans and creates events based on
his skill, experience and training. In each show he
undertakes an activity which is commercial and
whic1 he places before his audience for its
consumption. The tax on service is levied for each
show. This situation is very similar to a situation
where goods are manufactured or produced with the
intention” of being cleared for home consumption
under the Central Excise Act, 1944. This is how
the principle of equivalence equates consumption of
goods with consumption of services as both satisfy
the human needs. In the case of internet service
proviler, service tax is leviable for online
inforiaation and database provided by websites.
But 1io service tax is leviable on e-commerce as
there is no database access.

25.  On the basis of the above discussion, it is
clear that service tax is VAT which in turn is both a
general tax as well as destination based
consumption tax leviable on services .provided .
.within the country.” '

. After so stating, their Lordships proceeded to advert to the
meaning of the wérds “taxes on professions” and held as follows:
“34. " As stated above, Entry 60, List II refers to

taxes on professions, etc. It is the tax on the

individual person/firm or company. It is the tax on
the status. A chartered accountant or a cost
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accountant obtains a licence or a privilege from the
competent body to practice. On that privilege as
such the State is competent to levy a tax under
Entry 60. However, as stated above, Entry 60 is not
a general entry. It cannot be read to include every
activity undertaken by a chartered accountant/cost
accountant/architect for consideration. Service tax
is a 3 on each activity undertaken by a chartered
accountant/cost accountant or an architect. The
cost  accountant/chartered  accountant/architect
charges his client for advice or for auditing of
accounts. Similarly, a cost accountant charges his
client for advice as well as doing the work of
costing. For each transaction or contract, the
chartered accountant/cost accountant ° rénders
profession based services. The activity undertaken
by the chartered accountant or the cost accountant
or an architect has two aspects. From the point of
view of the chartered accountant/cost accountant it
1s an activity undertaken by him based on his
performance and skill. But from the point of view
of his client, the chartered accountant/cost
accountant is his service provider. It is a tax on
“services”. The activity undertaken by the
chartered accountant or cost accountant is similar to
saleable or marketable commodities produced by
the assessee and cleared by the assessee for home
- consumption under the Central Excise Act.

35. For each contract, tax is levied under the
Finance Acts, 1994 and 1998. Tax cannot be levied
under ‘that Act without service being provided
whereas a professional tax under Entry 60 is a tax
on his status. It is the tax on the status of a cost
~ accountant or a chartered accountant. As long as a
persos/firm remains in the profession, he/it has to
pay professional tax. That tax has nothing to do
with the commercial activities which he undertakes
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for his client. Even if the chartered accountant has

- no work throughout the accounting year, still he has
to pay professional tax. He has to pay the tax till he
remains in the profession. This is the ambit and
scope of Entry 60, List IT which is a taxing entry.
Therefore, Entry 60 .contemplates tax on
professions, as such. Entry 60, List IT refers to “tax
on eriployments”.

XXX XXX XXX

39. It was further observed that a lawyer has to
pay tax to take out a licence irrespective of whether
he actually practices or not. That tax is a tax for the
privilege of having the right to exercise the
profession if and when the person taking out the
licence chooses to do so. It was held that the
1mpu~ned tax on entertainment levied by the
Cantenment Board was a tax on the act of
entertainment resulting in a show and, ther efore, the
impugned law imposing tax on entertainment fell
under Entry 50 of the Provincial List in Schedule
VII ta the GOI Act, 1935 and not under Entry 46
(similar to Entry 60 of List II). Therefore, it was
held that Bombay Legislature had power to enact
the law imposing tax on entertainment which had
nothing to do with the law imposing tax on the
privilege of carrying on any profession, trade or
calling under Entry 46 (similar to Entry 60 of List I1
in thz present case). Therefore, this Court has
clarlf ed the dichotomy between tax on privilege of
carry ng on any trade or calling on one hand and the
tax on the activity which an entertainer undertakes
on each occasion. The tax on privilege to practice
the profession, therefore, falls under Entry 60, List
II. It is quite different from tax on services.
Keeping in mind the aforestated dichotomy, it is
clear that tax on service does not fall under Entry
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60, List II. Therefore, Parliament has absolute

Jurisdiction and Ieglslatlve competence to enact the

law imposing tax on services under Entry 97, Llsi *
of thm Seventh Schedule to the Constitution.” '

Event.l‘ially,‘ it has been held in the said case that the tax ‘on
services do not fall under Entry 60, List II and th¢ service would faH
under Entry 92—C797 of ListI. Be it noted, it has been held therein that
service tax 15 a value added tax and the value addition is on ac'c,ou]r;t of
activities like plannivng, consultation, advising, etc. It is an activity
which provides viﬂue addition as in the case of manufacture of goods:
"which attracts excise-duty. Their Lordships, in the said case, opined
‘that the tax falls on the activity which is the subject matter of service
tax, if the word “‘service” is to be substituted in the place of goods by

applying the principle of equivalence.

51. In Associai}fon of Leasing and Financial Service Companies
(supra), while dééling with the validity of Sections 65(12) and
65(105)(zm) of the Finance Act, 1994 as amended which pertain to the
levy of service as: on le‘asing and hire-purchése, the Apex Court, after
referring to the decisions in D.H. Hazareth (supra), Ujagar Prinis (II)

v. Union of India, (1989) 3 SCC 488, Imzternational Tourist
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Corporation (supra) and Goodricke Group Ltd. (supra)/,has held thus:

“59. Applying the above decisions to the present
case, on examination of the impugned legislation in
its entirety, we are' of the view that the impugned
levy relates to or is with respect to the particular
topic of "banking and other financial services"
which includes within it one of the several
enumerated services viz. financial leasing services.
These include long-term financing by banks and
other financial institutions (including NBFCs).
These are services rendered to their customers
which comes within the meaning of the expression
"taxable services" as defined in Section
65(10(5)(zm). The taxable event under the impugnec -
law i the rendition of service. The impugned tax is
not on material or sale. It is on activity/service
rendered by the service provider to its customer.
Equipment leasing/hire-purchase finance are long-
term* financing activities undertaken as their
business by NBFCs. As far as the taxable value 1in
case of financial leasing including equipment
leasing and hire purchase is concerned, the amount-
received as principal is not the consideration for
services rendered. Such amount is credited to. the
capital account of the lessor/hire-purchase service
provider. It is the interest/finance -charge which is
treate:d as income or revenue and which is credited
to the revenue account. Such interest or finance
charges together with the lease management
fee/processing  fee/documentation = charges are
treated as considerations for the services rendered
and accordingly they constitute the value of taxable
services on which service tax is made payable.”

52.  From the aforesaid pronouncements in the field, the following
principles regarding service tax ‘can be fruitfully culled out:

,: . ' ’ '
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(i)  The measm}a of taxation does not affect the nature of taxationv '
and, theref(i)re, the manner of quantification 6f the le:"vy of
service tax has no bearing on '_the factum of legié‘latilve.
competeonce., |

(i) Taxable services can include providing of premises on a
temporary basis for organiﬁng any official, social or business
function but’also othervfacilities sﬁpplieci in relation thereto.

(iii) Levy of se.;_;';vice tax on a particular klind- of service cannot be
struck .down on the ground that it does not conform to a common

understanding of the word ‘service’ as long as it does not

transgress any specific restriction embodied in the Constitution.
(iv) Service tax is a levy on the event of service.
(v)  The concept uf service tax is an economic concept.

(vi) ‘Consumption of service’ as in case of ‘consumption of goods’

satisfies human needs.

(vii) Service tax is a value added tax which, in tumn, is a general tax
applicable to all commercial activities involving provision of

service.
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(viii) Value added tax is a general tax as well as destination based

(ix)

(%)

53.

consumpticn tax leviable on services provided within the

country.
. i

The principle of equivalence is in-built into “the concept of

service tax.

The activiti‘y undertaléeﬁ m a transacfion can have two
component's; namely, activity ﬁnderta1<en by a person pertaining
to his performance and skill and, secondly thé person who avails
the benefit of the said perform.ance and skill. In the_: said context,
the two concepts, narriely, activity and the servicé provider and

service recipient gain significance.

Having enumerated the principles relating to the fields of

legislation, the situations and circumstances when a levy on tax on land

comes under Entry 49 of List II and what in conceptual essentiality

covers the facet of service tax, it is presently seemly to dwell upon the

three major submissions which have been astutely canvassed in

different ways by the learned counsel at the Bar. What is contended by

them is that renting and leasing is basically associated with the land
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and putting any ;kind of unnecessary impact on the same would not
make it a.tax on any activity to bring it with the pufview of Entry 9‘7_off
List I of the Constitution. It is urged that it is the duty of the court to

" broadly interpret the entries of the ﬁ¢1d and effort has to be‘ made to |
see that the Parliament, pursuant to the residuary powers vested i'n it,
does not trench unon the powers of the State Legislaturé especially in
the case of a tax:i‘;ble event pertaining to the objecf which is covered
within Entry 49 of List II. In essence, the proponement is that into the
field of State legislation under List I1, a free entry o»f Enffy 97 of List I
should not be allowed. That apart, it is submiﬁed that the concept of
service tax has b;en evolved by the courts of l.aw by attaching value
addition to it anz};i-. in the absence of any value addition in renting,
leasing and licens‘ing or any aspect in that regard, if the same brought.
under the net of service tax, a constitutional am.'endment' 1s required-and
it is not permissible to bring it in by statutory amendment as has beén
done by the Finance Act, 2010. The seminal submission is that there is
no value addition and, therefore, the service tax is not imposable. Per-
contra, the learned Additional Solicitor Generai would submit that

once a levy of tax does not fall under List IT or List III, it would fall in
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List I, regard being had to the amplitude of the residuary power that

has been provided in the Constitution under Entry 97 of List I of the

Seventh Schedule of the Constitution. In this regard, we may note with

profit certain authorities in the field.

54, In Iniernat@pnal Tourist Corporation (supra), it has been held

that before exclus:ive legislative competence can be claimed by the |
Parliament by resort to the residuary power, the legislative
incompetence of the State legislature must be clearly established.
Entry 97 itself is specific in that a matter can be brought under that

Entry only if it is not enumerated in List IT or List III and in the case of

a tax if it i1s not.mentioned in either of those Lists. In a Federal

Constitution like wurs, where there is a.di;/ision of legislative subjects
but the residuary power is .vested in the Parliament, such residuary
power cannot be so expansively intgrpretéd as to whittle down the
power of the State Legislafure. That might affect and jeopardize the
very federal principle. The federal nature of the Constitution demands

that an interpretation which would allow the exercise of legislative

. power by the Parliament pursuant to the residuary powers vested in it

to trench upon the State legislation and which would thereby destroy or
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belittle state autonomy must be rejected. In the said case, it has been
further opined that where the competing entries are an entry in List I7
and Entry 97 of List I, the entry in the State List must be given a broad

and plentiful interpretation.

55.  In Harbhajn Singh Dhillon (supfa), it has been held thus:

“59. It was also said that if this was the intention
of the Constitution makers they need not have
formulated List I at all. This is the point which was
taken by Sardar Hukam Singh and others in the
debates referred to above and was answered by Dr.
Ambedkar. But apart from what has been stated by
Dr. Ambedkar in his speech extracted above there is
some merits and legal effect in having included
specific items in List I for when there are three lists -
it is easier to construe List I in the light of Lists I
and II. If there had been no List I, many items in
List II would perhaps have been given much wider
interpretation than can be given under the present
scheme. Be that as it may, we have the three lists
and a residuary power and therefore it seems to us
that m this context; if a Central Act is challenged,
as being beyond the legislative competence of
Parliament, it is enough if it is a law with respect to
matters or taxes enumerated in List II. If it is not,
no further question arises.”

56. In State of A}'K(arnatakaz v. Union of India & Anr., AIR 1978 SC
68, it has been held thus:

“96. It will be seen that the test adopted in
Dhillon’s case (supra) was that if a subject does not
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fall within a specifically demarcated field found in
List I or List IIT it would fall in List I apparently
because the amplitude of the residuary field
indicated by Entry 97, List I. Legislative entries
only-denote fields of operation of legislative power
which is actually conferred by one of the articles of
the Constitution. It was pointed out that Art. 248 of
the -Constitution conferring legislative power is
“framed in the widest possible terms.” The validity
of the Wealth Tax Act was upheld in that case. The
argument that a wide range given to Entry 97 of
List I, read with Art. 248 of the Constitution would
destroy the federal structure” of our Republic was
rejected there. On an application of similar test
here, the powers given to the Central Government
by Section 3 of the Act, now before us, could not
be held to be invalid on the ground that federal
structure of the State is jeopardized by the view we
are adopting in conformity with the prewouc
decisions of this Court.”

57. In M. Sai Pal and Co. etc., v. Lt. Governor of Delhi and
others, AIR 1979 SC 1550, while dealing with the challénge to
legislative competence, it has been held thus: |

“Whenever legislative competence is in question
attempt of the Courts is to find out whether the
legislation squarely falls in one or the other entry.
If a particular legislation is covered by any specific
entry - well and would be : is it beyond the
legislative competence of Parliament? In
undertaking this exercise it is quite often known
that a legislation may be covered by more than one
entry because an analysis has shown that the entries
are overlapping. If the legislation-may fall in one
entry partly and part of it may be covered by the
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residuary entry, the legislation would nonetheless
be immune from the attack on the ground of
legislative competence.” |

. . i !

After so stating, their Lordships proceeded to state that ‘With-the_ |
advancement of society, expanding horizohs of scientific and techni_cal.
knowledge, probé into the mystery of creation, it is impossible to
conceive that every imaginablé head of legislation within human
comprehensioﬁ and within the foreseeable future could have beeﬁ
within the contemplat.ion of the founding fathers and was, therefore,
specifically enumerated in one or the other of the three Lists, meaning
the_reby that the three Lists were exhaustive 6f Governmenfal action
and activity. Elaborating further, their Lordships stated that the
demands of the welfare State, hopes and aspirations and expectations
in a developing society and the complex woﬂd situation with inter--
dependence and hostility amongst nations may necessitate legislation
on some such topics which may be inconceivable even for visionaries
and, hence, could not have been Withih the contemplation of the
founding fathers. Complex modern governmental administration in a
federal set up providing distribution of legislative powers coupled with

the power of judicial review may raise such situations that a subject of -
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legislation may not squarely fall in any specific éntry in Lis’ts I or III
| Upon proper apprjaisal of the aforesaid, their Lordships finally opined
that it may not bevflcovered by any enfry in List H, though apparently or
on a superficial view it vmay be covered by an entry in Lisf II.. Insuch a
sitﬁation, the Parliament would have the power to legislate or; the
subject in exercisel of the residuary power under Entry 97, List I a1.1d it
would not be proper to unduly circumscribe, corrode br whittle down_
this power by saying that the subject of legislation was present to the
mind of the ﬁ'am'«:;:rs of the Constitution because abparently it falls in

one of the entries in List II and thereby deny power to legislate under -

Entry 97.

58.  In Godfrey Phillips India Ltd. (supra), it has been held thus—

“46. ~Therefore, taxing entries must be construed
with clarity and precision so as to maintain such
exclusivity, and a construction of ja taxation entry
which may lead to overlapping must be eschewed. If
the taxing power is within a particular legislative field
it would follow that other fields in the legislative lists
must be construed to exclude this field so that there is
no possibility of legislative trespass.

Further, with respect to the exclusive legislative powers of the

Parliament and the States, their Lordships have held thus:
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“49. Under the three lists of the Seventh Schedule
to the Indian Constitution a taxation entry in a
legislative list may be with respect to an object or
an event or may be with respect to both. Article
246 “makes it clear that the exclusive powers
conferred on the Parliament or the States to
legislate on a particular matter includes the power
to legislate with respect to that matter. Hence,
where the entry describes an object of tax, all
taxable events pertaining to the object are within
that field of legislation unless the event  is
specifically provided for elsewhere under a
different legislative head. Where there is the
possioility of legislative overlap, courts have
resol ved the issue according to settled principles of
construction of entries in the legisiative lists.”

59. In Federation of Hotel & Restaurant v. Union of India and
others, AIR 1990 SC 1637, it has been held that the questiop of
legislative practice as to what a particular legislative entry could be
held to embrace is inapposite while dealing with a tax which is sui
generis or non-descript imposed in exercise of the residuary powers so

long as such tax i¢ not specifically enumerated in Lists IT and IIT

60. As the tabular chart that we have r.eproduced would clearly
show, Section 65 is the provision which deals with the charging of
service tax. Section 66(105) defines taxable service to mean any
service provided or to be provided to any pers'o'n, by any other person

by renting immovable property or any other service in relation to such
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renting for use inl’the course of or furtﬁeranc'elof business or commerce.
Section 65(90a) ~.'.has been amended in 2010 vto mean renting of -
immovable property which includes renting, l»etting, leasing, l.ilcensing :
or other similar arrangements of immovable property for use in the-
course or furtherance of business or commerce but does not include
certain aspects. Explanation No.1 to the said provision provides that
“for use in the course or furtherance of busines_s or commerce”
includes the use of immbvable property as factories, office buildings,
warehouses, thed"tres, exhibition halls and multiple-use buildings.
Explanation 2 further declares that for the purposes of this said clause,
renting of immovable property would include allowing or permitting
the use of space in an immovable property, irrespective of the transfer
of possession or cj;.vbntrol of the said immovable p'rop_erty. The earlier
provision had int'roduced the deﬁnitioﬁ of rentihg of immov'éble
p1‘opex'ty including renting, letting, leasing, licensing or other similar

arrangements in the course or furtherance of business or commerce.

61. In the first Home Solution case, the Division Bench had posed
“the question whether the renting of immovable property for use in the

course of or furthzrance of business or commerce by itself is service.
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The Bench referred to Section 65(105)(zzzz) as it stood then and

opined that it was unable to discern any value addition and, hence, the
: !

renting of immovéble property for use in the course or furtherance of
business or commerce by itself does not entail any value addition and,
therefore, cannot be regarded as service. Because o.f the said view, thc%
circular was qu'c'lS}.;lCd. Be it noted, in the said decision, the Bench has
not appositely adi«erted to Section 65(90a) which clearly postulated
that renting of immovable pfoperty includes renting, letting, leasing,
licensing or other sﬁﬁilar arrangements for use in the course or
furtherance of business or commerce barring certain exceptions. In

Section 66(105)(zzzz), the taxable service was defined to mean any
service provided to any person by any other person relating to the
renting of immovable property.for use in the course of or furtheranée '

of business or commerce. The Parliament, by amendment, has

differently positioned the words “in relation to”. As we perceive, the

Division Bench has laid down that the mere renting of immovable
property for use in the course of or furtherance of business or
commerce by itsélf could not entail any value addition. If the

definition in Section 65(90a) is taken into consideration, there is a
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deeming concept with regard to service and the tz;xrable service is based
or founded on rgnting of immovable property. The leamed seniof
counsel for the petitioner would contend that the Pafliament caninot, bj‘
deeming ﬁctionycfeate a tax liability to bring it within the purview of”

Entry 97 of List I as that would be an indirect entrenchment on Entry

49 of List II.  Per-contra, Mr. Chandhiok, relying on the decision in

Tamil Nadu Kciifyana Mandapam Assn. ‘(supra), submits that the
concept of service, as irs understood by a laj/man, is not applicable to
the concept of taxing statute under the constitutional framework. He
would further contena that once this Colurt holds that the levy does not
pertain to a tax on land or building but an activity like réntihg, ieasing“
licensing or other.';similar arrangements of immovable property fof use
in the course or furtherance of business or commerce, it would comé

within the residuary power of the Parliament and the same should put

the controversy to rest.

62.  As presently advised, we shall dwell upon the concept of value
addition. The hub of the matter is when a premise is let out for use,

should a person who rents an immovable property or renders any other
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service In relation to such letting for use in the course or furtherance of

business or commerce be liable to service tax.

63.  The Division Bench inAthe first Home Solution case (suprei), as
we have reprod.uced'. hereiﬁbefore, has opined 'that rentiﬁg of -
immovable proper."ty for use in the course or furtherance of business or
commerce by itself would not constitute service as there is no 'Valﬁe |
addition. In the dictionary clause in Section 65(90A), while defining
renting of immovable property; it has been stated tha;t it includes
renting, letting, leasing, licencing or other similar arrangemen‘té for
immovable property for use in the course or furtherance of business or

commerce. On a perusal of the -decision in the first Home Seiution

-case (supra), it is discernible that the Division Bench has not

appositely adverted to the same. The contention that despite the
amendment when the value addition as a concept is not attracted to
renting, letting, leasing and licencing even for commercial purpose, the
ingredients of service tax are not satisfied is not well founded. In this
context, it is to {we appreciated that the concept of service, as is
understood in common pérlance or common 'understanding, Would not

be a factor to hold a provision as unconstitutional. We need not advert’
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to whether the Parliament has, by using of the definition, created a
fiction. The terms which are significant are renting, letﬁng, leasing
and licencing for use in the course or furtherance of business or
commerce. The legislature has not merely said renting of immc-)vable-“
property. It has used the-terminology renting of property or an'y'
service in relation to such rentiﬁg and that too in the course or
furtherance . of business or commerce, the last part being impor_tant.
Whil¢ understanding the concept of service téx, it is to be kept in mind
that it is both a general tax as well as a destinaﬁon based consumption.
tax levied on seri‘vilces. Sometimes services can be “property based
services” and “performance based services”. The architects, intérior
designers and real estate agentsv would come in the category of

performance service providers.

64. It is contended that when a property is leased or rented, the

- element of service is absolutely absent. In this context, the concept of

rent has to be appasitely understood. A rent is basically a reward paid
for the use of the land. The tenant or the occupant pays the same 10 use

the premises. In the economic concept, rent can be categorized into

two heads, namely, contract rent and economic rent. Contract rent.
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fundamentally refers to the total amount of money paid for use of the
land and economic rent is a part of the total pa_ym.en't which is made fo;‘
the use of land ja,nd it is estimated on many a ground. The eédnomié _
rent can be contract rent minus interest on the 'éapital invested“ To givé
an example, a tenant pays Rs.20,000/- per ye‘ér as contract rent but the
interest on capital invested 1S Rs.3,000/—‘per year. Thus, the remaining
amount, that 1s, Rs:17,000/- (Rs.20,000.00 — Rs.3,000.00) is paid for .

the use of the land.

65. The Conrcept of economic rent can also represent an amoﬁn‘t’
which a factor can earn in its next best alternative use. To give an -
example, a piece of land yields in a particular use Rs.5,000 in a year.
If it is transferred tb its next best use, it can earn a better income. At
one point of time, the Theory of Rent was propagated by David
Ricardo. According to the Ricardian theory, rent has differential
surplué and the same arises due to certain fa;;ets relating to fertility,
productivity, extéﬁsive cultivation, quality, etc. Ricardo ﬁmdameﬁfdlly
considered rent as a surplus aécruing to superior lvandl over inferi_ér land
called “marginal land”. It also depended ﬁpon shi.fting of popqlgtion.

Be it noted, the rent varies depending upon advantages. To give an
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example, two decades back, a market is established In zone ‘A’,
thereafter, a railway station.starts In another zone cailed ‘B’. The cost
of a particular ite_m on being transported fro;rn zone ‘A’ to ou;side the
city will cost more than the articles transported from zone ‘B’.
‘Compared to zones ‘A’ and ‘B’, if there ére other zones which are
farther away like ‘zones ‘C’ and ‘D; they will be less advantageous.
Thus, the land$ or buildings located mn zones ‘A’ and ‘B’ would be
»1'1101'e advantageous. The value difference comes into play because of
transport charges:‘. The surplus arises because of the location and
availability of facilities. Appreciated in this context, economic rent is a
surplus which arises on account of natural differential advantages and
can be treated as ‘service’. That apart, seareify of premises, the
pressure of demand and the increase of population are 'Valso
contributory factofé. Consequently, any land or building situated ina
particular place v,does | possess certain inherent qualities which
distinguishes it from land or building at other places. The factors
whith really weigh are location, aceeséibility, goodwill, construction
quality and other advantages. A land-or building in ene area may fetch

more rent than in another area. When a particular building is rented or’
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leased or given under arrangement for co_mmeréial or busiﬁesS
purposes, many fictors are taken into consideration. <E_Very building or
pr.emises cannot be utilized for commercial or business purposes.
When a particular building or premises has the “effect potentiality” to
be let out on rent for the said-purpose, an element of service is involved
in the immovable property and that tantamounts to value addition
which would come within the cofnponent of ser:v’ice tax. To further

clarify, an element of service arises because a person who intends to

avail the property. on rent wishes to use it for a specific purpose. The .

value of the building gets accentuated because of scarcity of land or -

building, goodwill, accessibility and similar ancillafy advantages

which constitute value addition.

66. The modern economic theory of rent also has a nexus with
demand and suppl'.j/_'. In this analysis, rental is hiked because supply of
land 1s scarce in relation to its demand. This economic concept is
*called “scarcity theory of rent”. This includes th¢ facet of competition
and quality. According to the modern theory, rent is not pecu.haf to
land alone but arises iﬁ the case of mény a factor which earn over and

above the transfer earnings. There is a distinction between “actual
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earnings” and “transfer earnings”. According to the modern analysis
of rent, it is not. peculiar to land alone and the concept of transfer
earning is more aitracted towards the building depending upon its'.use; '
As an economic concep;[, it has been developed that rent qua'building
or premises or, for that matter, land has a nexus, an inSeparable one,
with the potentiality of its use in a competitive market. The economic
growth has an eﬂ"ect on rent. In th4is regard, modern economists have
evolved certain rﬁethods, namely, technical progress in methods of
prbduction, development in means of transpoﬁation and population
growth. We have referred to these cdncepts only to highlight that tfle
legislature has not imposed tax on mere letting but associated it with

business or commercial use. Thus, it comes within the concept of

activity and the value addition is inherent. It is worth noting that the

language employed in the dictionary clause and the charging section,
that ‘is, “commefdal use for business purposes” have their own
significance. In Black’s law diqtionary,' “commefcial” has been
defined as “relates to or is connected with trade and traffic or
commefce in general; is occupied with busiﬁess and éommerce”. In.

R.M. Investment and Trading Co. Pvt. Ltd. v. Boeing Co. and
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another, (1994) 4 SCC 541, while dealing with the exp‘réssion'

“commercial” it has been opined that the expression “commercial”

~should be construed broadly having regard to the manifold activities

which are integral part of international trade today.

67. In Stroud’s judicial dictionary . (5™ Edition), the term
‘commercial’ is defined as traffic, trade or merchandize in buying and

selling of goods. -

68.  When premises is taken for commercial purpose, it is basically -
to subserve the cause of facilitating commerce, business and promoting
the same. Therefore, there can be no trace of doubt that an element of _

value addition is involved and once there is a value addition, there is an

element of service:

69. In view of 6ur aforesaid analysis, we are disposed to thinl_; that
the imposition of service tax under Section 65(105)(zzzz) read "with
Section 66 is nof a tax on land and building whiéh 1s under Entry 49 of
List II. What is being taxed is an activity, and the activity denoteé ‘the
letting or leasing with a purpose, and the purpose is fundamentally for

commercial or business purpose and its furtherance. The concept has

WP(C) No.3398/2010 with connected matters Page 95 o/ 100



to be read in conjunction. As we have explained that service tax is

associated with \;alue addition as evolved by the judgments"of the
Apex Court, the submission that the base of the said decisioﬁs cannot
be taken away by a statutory amendment need not be adverted to.
Once there is a value addition and the element éf service 18 i'nvolved, in
conceptual essentiality, service tax gets attracted anc;l the impost gets

out of the purview of Entry 49 of List I of the Seventh Schedule of the

Constitution and falls under the residuary entry, that is, Entry 97 of

List .

70.  In view of our conclusion, the decision in the ﬁrsf Home
Solution case does not lay down the law corréct_ly inasmuch as in the
said decision, it:_has Been categérically laid ‘down that even if a
building/land is le:I:_Oth for commercial or business purposes, there is no

value addition. Being of this view, we overrule the said decision.

71.  The next limb of attack is with regard to the retrospedivél
applicability of the provision. The learned counsel for the petitioners
have submitted that the tax and the penalty could not have been
imposed with retrospective effect. It is worth ﬁoting that the

Parliament, keeping in view the first Home Solution case, substituted
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sub-clause (zzzz) in the present. incarnation and gave retrospe.ctive
effect to cure the deficiency. It is well settled in law that it is open to.
the legislature to pass a legislation retrospectix}ely and remoixl/e the base
on which a judgment is delivered. The said view has béen stated in
Bakhtawar Trust and others v. M.D. NaMywn and others, (2003) 5
SCC 298. In the said case, in paragraphs 20 and 26, it has been held

thus:

“20. In Vijay Mills Company Ltd. and Ors. v. .Smte of
Gujarat and Ors., (1993) 1 SCC 345, it was held-

"18. From the above, it is clear that there are
different modes of validating the provisions of the
Act retrospectively, depending upon the intention
of the legislature in that behalf. Where the
Legisiature intends that the provisions of the Act
themselves should be deemed to have been in
~existence from a particular date in the past and
thus to validate the actions taken in the past as if
the provisions concerned were in existence from
the earlier date, the Legislature makes the said
intention clear by the specific ,language of the
validating Act. It is open for the legislature to
change the very basis of the provisions
retrospectively and to validate the actions on the
changed basis. This is exactly what has been done
in the present case as is apparent from the
provisions of Clauses (3) and (5) of the Amending
Ordirance corresponding to Sections 2 and 4 of the
Ameunding Act 2 of 1981. We have already
referred to the effect of Sections 2 and 4 of the
amending Act. The effect of the two provisions,
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therefore, is not only to validate with retrospective
effect the rules already made but also to amend
the provisions of Section 214 itself to read as if the,
power to make rules with retrospective effect wer'ef
always available under Section 214 since the said
section stood amended to give such power from the
time the retroactive rules were made. The
legisiature had thus taken care to amend the
provisions of the Act itself both to give the
Government the power to make the rules
retrospectively as well as to validate the rules

which were already made.
X . X X - X

26. Where a legislature validates an executive action
repugnant to the statutory provisions declared by a court
of law, what the legislature is required to do is first to
remove the very basis of invalidity and then validate the
executive action. In order to validate an executive action
or any provision of a statute, it is not sufficient for the
legislature to declare that a judicial pronouncement given-
by a court ¢f law would not be binding, as the legislature
does not possess that power. A decision of a court of law
has a binding effect unless the very basis upon which it is
given is so altered that the said decision would not have
been given in the changed circumstances.”

72.  In State of Himachal Pradesh v. Narain Singl;, (2009) 13 SCC
165, it has been held that it would be permissible for the legislature to
remove a defect in earlier legislation and the defect can be removed
both reti'ospectively and prospectively by legislative action and the
previous actions can be validated.
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- 73. On the qﬁestion of penalty due to non-payment of tax, it is open
to the government to examine whether any waiver or exemption can be
granted. It may be noted that the appeal against Home Solutions-I ié
pending before the Supreme Court but the operétion of the ,s;éid

Judgment has not been stayed.

74.  Quite apart from the above, as we have overruled the first Home -
Solution case, we are disposed to think that the provisions would
operate from 2007 and the amendment brought by the Parliament is by

way of ex abundanti cautela.

75.  In view of the aforesaid analysis, we proceed to enumerate our

conclusions in seriatim as follows:

(a)  The provisions, namely, Section 65(105)(2222) and Section 66 of
the Finance Act, 1994 and as amendéd by the Finance Act, 2010,

are 1ntra vires the Constitution of India.

(b)  The decision rendered in the first Home Solution case does not
lay down the correct law as we have held that there is value :
addition when the premises is let out for use in the course of or

.
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furtherance of business or commerce and it is, accordingly

overruled.

(¢)  The challenge to the amendment giving it retrospective effect is
unsustainable and, accordingly, the same stands repelled and the

retrospective amendment is declared as constitutionally valid.

76.  Consequently, the writ petitions, being sans substratum, stand

dismissed without any order as to costs.

)

CHIEF JUSTICE

feg i
AK. SIKRE, J.

7 )
SANJIV KHANNA, J.
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