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- -Advocate W|th Mr. Ruchlr Bhatla
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2. Mr. Kiran Babu Advocate
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T COMMISSIONER OF INCOME TAX APPELLANT
e Through ‘Ms Prem Lata Bansal Sr.-
: Advocate wrth Mr Ruchlr Bhatla
“Advocate: T
" Mr. Kiran Babu, Advocate
MY, Kamal Sawhney, Sr
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Advocates L SriT
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. .=!"2.7 To be referred-to the Reporter or not7 I B
' - 3. '~Whether the Judgment should be reported |n the;:@;]-
o ’,D|ge5t? R T B R
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|1 For orders, see [TA 223 of 2010,
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o Through ‘Ms. Prem Lata Bans
7 Adyocate w;th Mr. R
- _"5' . Advocate."
- Mr Kiran B_abu,.'Ad-\/

: Standmg Counsel

11.07.2011 -

. APPELLANT ; -
al, Sr. ‘

uchlr Bhatua‘,‘,,‘ L B

ocate"' o
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- ‘IVI"" WA, ““Rana,. Mr.- Mrinal" .~ . . ¢~
" Mazumdar . and Ms Husnal Syall,_, A
. ' ' Advocates ' ' L
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Through © Ms. Prem Lata Bans
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© . Mr. Kamal Sawhney
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A Mazumdar and I\/Is‘
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APPEL[LANT '

al, Sr.

_Advocate with Mr, Ruchn Bhaha E

ocate
Sr
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le(?Caté with ©
i - Mrinal. .
l—‘l\’ﬁsnal Syd|l
-
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‘-Advocate: c
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Standmg Counsel K SR

VERSUS
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) Through

" ',: \
o

(4}-) IHI'A 3@9 OF 2011 -

Mr. M s. Syalr Sr Advocate with . -
- Mr. "UA. "Rana, -Mr, ‘Mrinal: -
'Mazumdar- ahd Ms.. Husnal yah‘.‘v"'
Advocates P

- commussnor\umor HNC@ME mx . APPELLANT. o
: Through '

o M/S NA'ruor\ﬂm- TRAV}F[L SERVHCES C [F’i:
Through

'

C@RAM -

‘IVIs Prem Lata’ Bansal Sr.

" “Advocate Wlth IVIr Ruchrr Bhatla o

.7 Advocate.
.. Mr..Kiran:Babu, Advocate

R < Mr.Kamal’ Sawhneyr, Sr
,'IStandmg Counsel '

VERSUS

@NJ.E’IN] T

Mr. M.S, Syalr Sr.l/ 'ocate with .

Mr.” ‘U.A. Rana, Mrinal  ~
Mazumdar ahd Ms. Husnal Syalr; .
Advocates L :
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“HON’ BLE MR, JUSTICE M.L. MEHTA -

. .‘~1. Whether Reporters of ' Local - newspapers mwy he

- allowed to see thejudgment? L E N

2 To be referred to the Reporter or: not7
" 3.... Whether the Judgment should be repc
.Drgest? R S L
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1L

* YTA 223/2010,219/2010,1204/2010,309/2011 & .

“under:- ‘\‘:)'_ .

A,.r, siaLL

In a very recentjudgment pronounced on 11th l\/iay, 2011 ll‘l a -

batch of appeals Wlth Iead case entltled C@mrr ﬂssr@)mer oﬁ“:'dﬁ_- (R

llncome Tax Vs., Ankrtech Pvt !L.itd (ITA 462/2009), “t‘hIS‘i- _‘

lx‘

very Bench has dlscussed 1n detall the extenj

the provrsnons of- Sectlon 2(22) (e) of the I.n

[

“ divide'nd.in-clude'sf‘

e

IR

(@ o e L Tk T

(B) . woth e 0

(e) T XKL 0K
Sy XXX XXX . :i‘x(kxj‘.’;f‘

_(e)'— any payment by ‘a- company, not bei

ing -a

‘ ’ -company in . which -tHie" -public - are substan‘ilally‘z.
- mterested of any ‘sum. (Whether as representlng a’
" part .of the ‘assets. of  the, company ‘or otherW|se)"

[made after the 315t day of May, 1987, by way of -
advance or loan- to a. shareholder belng a person,

who. is the beneﬂual owner of shares (not

being:

shares entrtled to- a flxed rate “of leldend whether
with “or wrthout a rrght to’ part1c1pate in proflts)

holding hot. less than ten per cent of the voting.
power, or to any concern in. Wthh such shareholder .

is a member oK. a partner and in- whrch he

has a ..

substantial lnterest (hereafter in thIS clause rererred ,

. to as the said concern)] or any. payment by any"
‘such company on. behalf or for ‘the. mdrvrdual ,. IR
",beneﬂt of any: such shareholder to the ‘extent to_:._ SRR
Whlch the company ‘ :elther case possesses .’ |

accum ulated proﬁts( e

d scope ‘of- :
ap ’Zle Tax /\ct» 3
B ,

(her‘elnafter Ieferred to as ‘the Act ) ThlS provnsron reads as'f

. Page_—ionS T LT




I

L of the share is riot" ‘entitled in-the’ event._of l|_qu|d_at|onf~?

72 Companies Act, 1956 (1 of 1956); |

s 'I-TA"223/2010;2,19./2010_,1204»/20‘1..0,309/2011’

f‘}clause (c) or sub clau, ;(d) |n respect of an share
- issued for full cash consrderatlon, Where the holder;_

-tor paltlc1pate |n the- sulplus assets G Lol
. [(ja) ~a dlstrlbutlon made n. accordance Wlth ub- -
~ clause (c) or: sub clause (d) “in: so, far as’ uch":‘- ;
- - distribution is - attrlbutable to the capltallsed profits .
- of-the compahy représenting bonus ‘'shares:allotted =~ %

_to its equity shareholders:: after the 31st day of

1 N
NGO any advance. or: loan made to7 B shareholderf"
. [or the sajd-concern’ by a. company in the ordlnary’
. . course of .it5 “business,. where the Iendlng ofe money
“is a substantral part of "the busmess of the companyfi,

-(///) any d1v1dend pald by a’ company whlch is set'.f

off By the company. agalnst the’ whole or any. part of .

“any sum prevrously pard by it 7and’ treated ‘as- a,‘{;_ -

© rdividend within - the - meanlng “of sub clause (e) to'; K
: .,?I;the extent to Wthh lt is.so0set. off . Sty

j'March 1964 [and before the lst day of Apl‘ll 1965].'@.5"1"_-“ T

. [(iv) -any payment made by '3 <‘:'omp‘anyl ‘ "

* ‘purchase -of. its: own; shares from : -a shareholder in

accordance Wlth the_provisions. of sectlon 77A of the}

(v) any. dlstrlbutlon Jof . shares pursuant tb IERERE TR

- demerger by the resultlng company the - .

. shareholders. of ‘the demerged company (whether or
“not there is a reductlon‘ ‘ f_o.icapltal ln the demerged'-'ﬂ,_
company) ]” G R LRI

flctlon ‘ plovlc n;

[

This provuon cr’eate_

crrcumstances under Wh‘l

certam l<|nds of, paym nts mdde‘-‘f

' '_to the persons specrﬂed thereln_ are to_be treated as deerned;f_ -

| "‘_""dIVIdend lncome As per thls prowsro

’,.'are to be satlsﬁed

' he followrng condltlons;"’.' e

B VPa‘ge'll_of‘_f?_lSA n

v certaln W




(1) _:,_The payer company must be a closely

company o \ ,

' ‘ B - (2) 'It applles to any sum pald by Way of Ioan orf'_-' ‘
' SR 'advance durlng the year to the follovvlng"_v,'f‘_,.f
persons - L el e
C(a) A shareholder holdlng at least 10 of ,-;
o 4,votlng power |n the payer company S
(b A company in Wthh such
. shareholder has at least 20% of- he
) "votlng power L : l
Do . J )
R S (e) A concern (other than company)l in ll _ ‘,
whlch such shareholcler has at- l as
. S, Y l L
A ‘-20% |nterest Coe e ”
(3) The payer company has accumulated proﬁts on. ‘ '
- ot _' 5 the clate of: any such payment and the payment-,, v .
| | s out of accumulated pr oﬂts _ ‘ _
(4). The payment of loan or advance |s not in coursei . .
‘ ‘of ordlnary busmess act|V|t|es L s
L 3." . ln Commﬂssmnelr @f Income 'Zl’ax Vs (C P Sa)ralihy Muolalliarf : |
[1972] 83 ITR 170 the Supreme Court analysed the provnsmn
‘and pomted out that in so far as payment by a company by
'Way of advance or loan is concerned |t can be made to any of
_the three persons mentloned thereln ie. lt had three llmbs and :
R explai[lekd the Samel"la.S_ under— Rt
' -“Any payment by a company, ‘hot belng a company o
in Whlch the publlc are substantlally interest, of any+ .~ - .
sum (Whether as lepresentlng a part of the assets S
a leAAﬁBIZOlO,Z19/2010,1204/2010,3097_20i1' e P ,
. ) . . - " PageScof28 - - -
l .



EE N

I Thlrd limib

f'_.;j'concern Wthh has recelved the payment bu’tll“
' - holder as lt is the share holder Who |s a memb

|n such a company Whlch has made the pay"

1TA 223/2010,219/2010,1204/2010,309/2011

" of - the company othelWlse) made“ l
: 31 05 19987 by Way of advance or Ioan - l
l

Flrst llmb

C a) to. @ shareholder, belng a person Who isijthe _
' beneficial. -owner “of shares™ (not - belng share‘s,:v_.{_;s
entitled to'a “fixed rate ‘of dlvrdend Whether Wltl’l't'j‘
©or without™ a~ llght to partlc1pate in . profits):
: holding not . less than ten percent of the votlng. :
power P P Ll
' '_Second llmb

L T

-b) or to . my concern in whlch such shareholder sa’ -
"~ member or a partner: ~and -in- which he has a . -
_substantial “interest - (hereafter - in- thls ‘claiise -+ .
referred to as- the sald concern) ' S

c) or any payment by any such company on
behalf, or for the individual beneflt or-any- such
, shareholder, to ‘the extent: to Whlch the company
“in elther case possesses accumulated profl ts.” -

|

income in the hands of such concern or ln the hands ol such

4 l

if
v

. ‘?-"ln Ankrl,ech (supra) thls Court Was concerned Wlth lhe‘

N -payment is made to' “a concern" ln Whlch such share holder o
"ls a member or partner and he has a substantlal mterestf- e

"f”‘"-Whether deemed le|dend lncome Would be treated as‘l

| share holder7 It Was answel ed by holdlng that the provrslon‘:"

'-,.';of Sectron 2(22)( ) of the Act are not appllcable;,to such.a o

) : partner”-

,t and Lhat S

Second llmb and the questlon that arose Was When Lhe»

: Page 60f28



member or partner shall have substantlal lnterest be treated [/b |

as recelptment of deemed d|v1dend mcome T e operatn\/e

\

portlon of that Judgment reads as under =

R X Further, it is “an admltted ‘case’ Lhat
under normat . cwcumstances such” a loan: or-
advance given to the. shareholders or.to a
concern, would not qualify as d|v1dend It has ~

- beén made so by’ legal- fiction created under-

~ Section 2(22)(e) of the’ Act. - \We have:to keep
in mind that this legal provision relates to .

" “dividend”. Thus by a deeming- prOV|S|on itis.
. the definition of dividend which’ is enlarged. .
. Legal fiction does- not extend to “shareholder”.
. When we ~keep .in- " mind.. thls -aspect,- the .

* conclusion would. be obvious, viz., loan  ‘or
advance ‘given under the conditions. specrﬂed
under Section 2(22)(e) ‘of the Act would also be
treated as dividend. - .The fiction has to stop

" here and:is not .to- be extended further. for.
‘broadenlng the' concept of shareholders by: vvay
of legal fiction.. It is.a'common case that any‘w_,

’ company is supposed. to distribute the proﬂts
the - - form .. -of - dividend - to .»Mtg

© . .cannot be given to non-members, The sec” mj .
category spec1ﬂed under ‘Section 2(22)(e) off. -
- the Act, viz., a’ concern (like the assessee‘
" herein), Wthh lS given the loan or advance is’
admlttedly not. a shareholder/member of the
‘payer company Therefore -under .- no’
circumstance;, it could - be ” treated ] R
»shareholder/member recelvmg d|V|dend fthe oo
intention of the Legislature -was. to’ tax such -
loan or advance as- deemed dividend -at’the . e
hands of “deeming* shareholder”; then the =
‘ Leglslature would - have- lnserted -deeming:
~+ provision in respect of 'shareholder as ‘well, that
has not happened. Most ‘of the arguments of
~ the. learned counsels for: the Revenue WOJld'! B
'stand answered, once We Iook mto the matter =~
from this perspectlve . LT 'l

e

shareholders/members and’ such* d|Vid

Y

ITA 223/2010,216/2010;1204/2010,309/2011 > - = . 7~ R
oo . e - .~ 'Page7of28 - -
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"?.’.CTR (Raj ) 527. =

"f.--.v.:,pl‘leSlOl}SzOf_SectIOT’l 2(22')le‘

. '."-"26 In a case Ilke thlS the recrplent Would be at_’j;_f"

. ;‘-SharehOlder by ‘way- of- deeming: plOVJSlon Itis -, -

* that if this’ p051t|on istaken, then thelincome .~
Mis not taxed at the: ‘hands’ of the reC|p|ent”
. Such an argument based ‘on-the. scheme of the L
‘."‘Act as prOJected by the learned ‘counsels: f R
the Revenue on ‘the basis” of Sectlons 4, 5, {8
‘14 ‘and 56 of .the Act -would ‘be of ho .avail.j: -
Slmple answer . to: thlS argument is that suvh'llf'r k
l
|

"~ loan or advance |n the flrst place is not ,
‘income. Such .a loan oF advance ‘has to{
returiied by . the recrplent to " the- compayl 4(

, Whlch has glven the Ioan or advance o j MU

'_27 PreC|sely, for thls very reason the Courts"_‘i}‘f’:" '
‘ _have held that if the- amounts advanced are(for .
~“business. transactlons between the parties, -

such- . payment -would-net" fall--within the - O
deemlng d1vrdend under Sectlon 2(22)(e) off.-~
' the AC’C oo . BN .

e s

o .’not correct on ‘the: part ‘of the Revenué:to argue:'f [ ._-,

;i-i;_We may also pomt out that’vvhlle’ comlng to thlc, Concluslon L
'-'ff,_thls Court concurred W|th the same v1ew expressed by the;_i' "
-"'1:'....Bombay' l—llgh Court ln Commﬂssronem of l/m)come Taw Vs -
"..:.’1*“’“1"@5‘58”l Me@lﬂcate lPl ll_t@l 190 Taxman 144 \Bom )"‘5"

- _which had approved the deClSIOn of the Specral Bench'{'f-.?i-'_
| | Mumbai. in the case of ACﬂ’l’/“ Vs Bhaumnk (Col@u[r (P}/ lLl‘ol S

- 118TD 1 (Mum ) (SB) and Rajasthan ngh Court in the case o

of Commlssﬂonep oﬂ” llncome "ll"ax Vs [H/otel H/]l]ltop""ﬂg.

Lo .
l' l".-

')e

[TA 223/2010,210/2010,1204/2010,300/2011 . %"~ . o
e
by !
N ""f \:‘_ il
n
11 e
L Rl
. 1"' . 1. :' v

Though ln Lhese\ appeals also we are concelned Wlth the.'«‘»

of the Act another facet of thS;;‘,

- jPageSonEl



L _prowsron ha<, ansen for consrderatron‘because of whrch \Ne;_;,‘-_uw A {7

j..‘-{have to proceed further from the stage where we Ieft at;_»_'{f:"_‘_ifv-'f a

Anﬂ(ﬂtech Pvtn [lﬁ.d (Supra) A I e

__The respondent/assessee rs a partnershrp fnm ‘onsis't_ingﬂof."
'- .three partners namely Mr Naresh Goyal Mr Sunnder Gova'l'_u

',and M/s Jet Enterpnses Pvt Ltd havmg proflt shanng r'rtlo .

. of 35%, 5% and 50% respectlvely The assessee ﬁrm ‘nad';;-‘_ ‘
‘,.‘.,-'E_.taken a loan of‘z‘ 28 52 41 516/ from M/s Jetalr Pvt Ltd I\lew:j“':‘.l SR X
iDelhl ln th|s company the assessee has mvested by:
_‘::subscrlbrng to the equlty share numberlng 1 43 980 of? ]OO‘.K' , -
u}_‘jeach Wthh constltute 48 18% However the shares vvue" o
:'ipurchased in. the name of the two partners namely Mr
-'-'[_‘ijaresh Goyal and Mr Sunnder Goyal Thus whereas Mr'-i
;,Naresh Goyal and M| Suunder Goyal are the respecu\/e_{ R
‘l‘:.share holdels the assessee IS the beneﬂual share holder v,'pit'
;'On these facts |n thlS appeal we are concerhed wrth thef‘p |
‘ ‘flrst Ilmb [rn contradrctlon to second Irmb that feH for .

i

nterpretatlon rn Ankltech (supra)] and are <i: upon to'-

examine as to whether thrs ﬂrst llrnb of Sect

'v"‘sﬂk

4 '5’12(72)(e) o' fo

‘_._.the Act has been satlsﬂed We should p0|nt OUL at the‘]
outset that itis an admrtted p05|tron that aIl other condltrons'

' . .stlpulated in Sectron 2(22)(e) of the Act are fulﬂlled The__"i‘,-_‘. "

_LTA2.23/2010,219/2010,1204/2010,3b9/2011_'-_ SRS P . P
O R o “ Page9of28- .




K .";*',-,"':extent of share holdlng lS also so hlgh that the assessee has o
S f":j,;lndubltably substantlal lntel est |nJeta|r Pvt Ltd

B ‘_8'. '-'-‘_»;.,For attrac lng flrst l|mb lthe redurrement of the plovlslon |s
- . ;that the payment lS made by a company “by way of advahce )
or.- loan to a share holder belng a pelson who lS the"‘ N
'i»:-;beneﬁCIal owner of shares" a The questlon whlch calls for-ld‘ L
;_-i_._ilnterpretatlon is’ as to whether same lS.tO be pald by way ofA B |
o advance or Ioan to a shale holder who is also the beﬂeflcldlfl;. i
5’ﬁ':."f_kfowner of the shares To put |t otherwrse }is, lt necessaryl _;

- A"__..'ithat both the condltlons have to be satlsﬂed n !

person to whom the payment lS made IISElﬁll

t

|
|
i
i
|

reglstered share holder but a beneﬂclal shdre older-as well o

E if:9314.5.,"'.:'Before we proce\edl to answer the .questlon we. would lll<e to:'. R
H""‘A.,repel the prellmlnary sumeSSIon advanced by l\/lr Syallz'
‘Iearned Senlor Counsel for the assessee that th|s aspect lS_‘ S
b t;iaISO coverecl by, the Judgment ll’l Anl’dtech (supL ) M. Sya“.:
ventured to make th|s ubm|55|on emboldened by the fact

that the deC|S|on of specnal Bench Bombay ll’l Bhaum"l’( _’ |

‘I A.C@ﬂ@lulﬂ" (supra) has been upheld by the Bombay ngh Court -

“_‘]\‘ln Umversazll Medﬂcare (supra) and ln Anl’crtcech (supla):‘_ o

thls Courl has concurred W|th the sald oplnlons On tl’llS,v‘._ _.
basrs lt was pornted out that followmg observatlons 01 the'k o

(TA 223/2010,219/2010,1204/2010368/2011 ., . "G il P
S T Tl 0 : .. Pagel0of28




. j,lf)'_'..i"igiNo doubt Anl<|tech (supra) afﬂrmed the V|ew _al<'v‘en'~by.th_e":f

flfj“’llmb of Sectlon 2(22)( ) "'the Act and |t is that aspect only'
ast hlghllghted above as well wh|ch was Lhe focus of

-"_“;attentlon and answered l\lo doubt |n the aforesald para of' S

Specral Bcnch Mumbal ll’l para 24 squarely answeled_ the,,,'lii-' -

'i\ll

‘ questlon posed ln these appeals _ wh|ch is reproduced |n.5 o

I
i} b

‘ al
Ankntech (supra) also Thls para reads as undei o

BNt o
i

- "24, The e>’pre55|on "shareholder belng a person S
“whois the beneflcral owner of shares' referred to..~
i the first limb of Sectlon 2(22)(e) refers to both -~
a reglstered ) shareholder and beneficial”
shareholder If - _person - is a reglstered'“
- shareholder but noL the- beneﬂC|aI then the-
‘_prov15|on of Sectlon 2(22)(e) will - not apply L
'Slmllarly if a person.is'a’ beneﬂcral shareholder but' - " .
not-a reglstered shareholdel then: also the first .
limb of prowsrons of Sectlon 2(22)(e) will’ mot.
‘apply SR : : g

-,"_:_SpeC|al Bench in Blhlaumr/kr Col]ow’ (supra) However“-,tfhe-'

_".;;entlre Judgment |n Anl’crtech (supra) lS conﬂned to second

-.':Bhaumlk (Collorwr (supra) SpeC|al Tnbunal has commented; ;

‘»'.:upon the first llmb of Sectlon 2(22)( ) of the Act as well buti o
“the veracrty thereof had not arlsen for consrderatlon as that - |
‘was not the lssue lnvolved lt |s trlte that the ratlo of a case .

is to be culled out from the questlon that specfﬁcally aros

f."fdlscussed and answered and not what can be loglcally o

l

_’deduced therefrom The lSsue wrth whlch we' a’e concerned

{
|

« was nelther the |ssue nor dellberated upon l lt|, :l;s for: ljl“llSv

ITA 223/2010,219/2010,1204/2010,309/2011 -
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the partnershlp ﬁr;\_,f}

r_;reason that we need to glve a fresh lool< to thl: questlon in

1L

'.,"-‘Bhaumlc (Co/iour(supra) or not

“»"'f’the present case lt would be a dlfferent matter whether we":’.i"?-‘ |

;;Mr. -Syalr Iearned Senlor Counsel submltted that under thei’-_
l":{lncome Tax Act for the purposes of lncome lax partnershlpr.‘.
"..:..;:ﬂrm 1s ollfferent from the partners The |ncorne earned by.-i‘.;

v is. also assessed at the hands of the‘j

: ’:_l;":;partnershlp ﬂrm Wthh |s requlred to ﬂle ltS own return ‘Thie“". .

. ’»,;proﬂts dlstnbuted thereafter to the partners become rncome

',_fat the hands of the partners and partners are separately"v

'lfi-lj:assessed under the lncome Tax Act l—le also referred to._‘}

S ;',submlssron that the partnershrp ﬁrm in- |ts OWl

- ;_.__‘-‘_themselves Specn‘lc attentlon was drawn to S

f{':fthe shareholder

|

_.}

I
dlstlngUlshed from |
l

R ::-f_-f;_vi"jvarlous prOV|S|ons of the Companles Act to buttress h|s
| lth Carl._b'et__;f |
Eil partne'S i -
cerion 167 (0)
B of the Companles Act whlch draws dlstlnctlon between the
,reglstered shareholder and a person holdlng a beneﬂcral;“;.l-'

~ interest in any share ‘ He also referred to" the guldelrnes.f_‘

i:,.lssued by the SEBl on jOll’lt share holdlng rh, respect of'f-i”'

‘_E}:;partnershrp ﬂrm lnterpretlng the provrsrons of Sectlon 187 ( ) -

' ITA 223/2010,219/2010,1204/2010,309/2011 - . " ’

x5

. .,A_;'-:‘-.'of the Companles Act Vlde Clrcular No 8/18/75 CL V dated i

= .

":sultlmately agree wrth the aforesald vrew of the Trrbunal |

. l’agje 12 of 28 X K
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" interest in the: shares held by them on ber
-of all the- partners .

“-;".TDepartments V/eW A partnershlp firm |s|i
S a. person capable of being a member '. !
the meaning- of ‘Section’41 of the Compa ieg

followmg mannel e

the. partners. will have to file .a"declaratjon

~ ‘both under sub Section 91(1) and under sub;

section (2) because they have also beneﬂc' |

i

- Act, 1956 and since’ a parthershrp is ‘not a
o legal entity. by itself but- only a compendlous,'
.. way of describing-the, partners constituting ..

- the firm, it is necessary that the'names of all. -
. the ‘members of the’ partnershlp firm should .
be ‘entered in ‘the ‘Register of. Members in "

RO order that the rlght of the partnershlp as' a

“wholé to the shares in.quéstion may prevail.

The holdmg ‘of “shares by. enly.one or more

'partners. on behahc of other partners of a flm-"
_should ~ not,. thenefore ~ordinarily. . arise."
 However, where in a glven case, the name or . -
~ names,. of only one or some of the partner; is
" entered in the- Reglster .of Members while the
“intention is. that the partnershlp as .a whole,
should have .the. ‘right -.of membershlp in ot
respect of . the. shares .-in ‘question, it is

obviously necessary for.-such- partners Who
hold shares not only for respect of the shares’

“in question, itris obvrously ‘necessary for such. - o A
partners. who - hold.“shares -not -only for -~

themselves but for the benefit of all partners

cons tltutlng the. firm: Whose names gre:not -
. entered in -the Regrster of, Members to
S 'vcomply with the rules under Sectlon 187C T

: “(6)) Parthershup Furms Where in the case'_.f-:'f I
. of partnership- ﬁrms,»ahares are acquwed A e
- the names of- one’ or, ore or. other parthers DR )

Page 130f 28
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L13.

Sub Sectlon ( ) and (7) of Sectron 187 C of tl I

Act are reproduced as under S 7

_ kt “S 187 c. Declaratlon by pelsons not holdrng .
-Jf__beneﬂclal rntelestrn any share R A
T D R

) - I\‘!otwkrthstandmg‘j anythlng ~contained ¢
~elsewhere in “this Act, a person -‘whe holds-a '
beneficial interest. in-a share or a class of shares

om panies: ' 9/0

of a company. shall; within thlrty days. fro the -

commcncement of the: Companles (Amendment).; P
o UAct, 1974, or -within thirty - days . aftei his .,
becomlng such_-beneficial. owner, whlchever is

' later, -:make . a-declaration “to - the- . company - - - -
-specrfylng the nature of his’ lnterest partrculars of - -7
.. 'the. person in: Whose .name the shares stand |
"~ registered in the’ books of the company and such

other part|culars as may be prescnbed

R RN
RINC R E
B

-7 Nothlng in thrs sectlon shall be deemed to”
-~ ‘prejudice the obllgatron of @ company. to pay
. dividend in accordance -with. the " prowsrons of
Section 206, and -the . ‘obligation. shaII ‘such :
-payment stand dlscharged : N

-
[The provrsron ‘of thlS sectlon shall not apply

“the trustee referred to in Sectron 187B on: and
after " the commencement of the Compari“_s .
- (Amendment) Act 2000] : If r .

He also referred to the provrsrons of Secton-]’53'

-

S conJunctlon Wlth Sectlon 147 of the Companles /-\ct Sectlon :

ITA 22‘3/2010,'219/'201‘0,1204/20’1‘0,_306’/20'11] T

. ¢

T

e

150 of the Act mandate every company to I<eep regrster of

> - Pageldof28 |



b .

,"";""ltS members and enter partlculars as_ specn‘led |n Lhat"

A

“'prowsron Wthh lncludes the name"' addless and the
"'occupatlon lf any of each member On thls basrs |t was'f |

4argued that a member whose name lS entered in the sald'v.,_ _

S reglster lS to be treated as shareholder Secuon 41 deﬂnes

i

member and glves the oleﬁnltlon of member lntel allal

| .lstlpulatlnq that person who has reglstered hlS name ll’l the. _~

'*.”reglster of a company and whose name s entered |n lts A

: fﬁ-regrster of members shall be a member of the Company .

\ Sub Sectlon (3) of Sectlon 41 deals wrth beneﬁcral owner ln__‘"' '

14.

:the followrng manner - . "

sy B ',' . i
N '

| ”41?"."-Deﬁnition-:of,"."'rn”emb‘;er"f" -

‘ (3) E_very person holdlng eqwty Share capltal o
‘_ of. company ‘and whose name is ‘entered as.- - -

. beneficial owner “in- .the" records’ of the
depository shall.be deemed to be a member of.
. a concerned company ' . .

It was thus argued that only that beneﬂcral owner whbsef

name is- entered as beneﬂcral owner |n the re(ords' of the o

I

a-_ﬁf,concernecl company Unless thls condltlon is satlsﬂed

benefrcral owner cannot be treated as -”member . or

I “shareholder” or a company

ITA 2243/'2010,219/,201‘4&),1264/2016,30_9/20’1i S

N LT

’ deposrtory would be deemed to be a member of the,

.. Page150f28



| l\/lr Syall aluo relled upon the Judgment of Allahabad lllgh-f ’

L Court in the case of Commrssroner ol’r’ ﬂfllC@ll‘ll’ll@-“"llal)’ Vs. %?a_ﬂ‘

| Kumar Smﬂ‘ﬂ & Co. 295 l'lR 0. (All) Wherem tte:'Court held‘

that the condltlons stlpulated |n Clause (e e) of'fj
. - ‘I

of the Act were not satlsﬂed where the assesse :

fi m was not

02

_the shareholder of a compahy Wthh gave the loah and thef,

R partners of the ﬂrm were - shareholdels l

n the bool<u

company_.. This Judgmeht was rehdered followmg_ Supreme

.Court judgmeht' ln”the case of Zéomml’?ssioner of //rnéome

Tax Vs. C.P. Saralthy Mud’alliar, 83 ITR 170 (5 Z).

FoHomnng

' observatloh from the said Judgment ‘was quoted by the

' Allahabad High Court whe_rem the Supreme/ Cour.t has he_ld

'that only loan advanced to 'Shareholderuc"ou"‘ld'-
' 'be leldehds uhder Sectlon 2

(6A). (e ) Of

loe.deemed to'

the Old Act

(correspondmg to. sectlon 2 (22) (e ) of t_he preseht- Act).—

TA 223/2010,‘219/2010,1204/2010,309/2011_'

“What Section 2(6A—)( ) |s deSlgl ed to strll\e at is

advance or loan to a "shareholder" and the word
"shareholder" "can mean only .a
shareholder. it is difficult to see how a beneficial
owner of shares whose name does not appear in
the register of shareholders of the company. can
be said to be- a. "shareholder".
beneficially entitled to the shares but he is

certainly not a ”shareholder“ It is only the. person”l

whose . name s entered inh the register of
shareholders of the company as the holder of the.
shares who can be said to be a 'shareholder qua
the company, and not the person beneficially
entitled to theshares. It.is the former whp [5 a.
”shareholder“ within the. matrlx ahd schehcﬂof

o
TR R

registered -

‘He may be.

Page 16 of 28



- 'fthe company law and not the latter V\/e are,

" therefore, of thé view thatit:is only Where a loan,

. is advanced -By: the ‘company ‘to"a reglétered'

: ‘shareholder and the, other. conditions set out in’ -
- Section’ 2(6A)( ). are satlsfled that the amount of .
the ‘loan would be llable to’ be. regalded as

‘deemed leldend" Wlthln the meanlng of S'ectlon, e

' (6A)(e)

)'l

lt Was held that Hlndu:Undlwded Famlly cannot be\'

. .consrdered to be a share holder and the loans given to HUF could'l

| not be conS|dered as- Ioans advanced to a shareholder of thefj v

'company, therefore could not be deemed to be |ts lncome: :

Referrlng to the afOlesald Judgment the Allahabad ngh COLllt"f‘

followed the v1ew that srnce the fn m Was not the shareholder and' -

. the. shares were in the name of partners the loan advanced by the '

-below LT

company to the ﬁrm could not be deemed to be a d|V|dcndZ'f‘ |

Followrng dISCUSSlOl‘l on thls aspect by the Court ls reproduced’. "

, “Clause (e ) of Sectlon 2(22) of the ACtlc t.
. existed clearly - prov1de that if the Io IS

received by the shareholder itis only therj e
said loan can- be deemed: to be dividend ‘ll’l his". .
hand. In the. present case, admittedly, the ' -
assessee fnm ‘was .ot the. shareholderymc thef', -
.Company M./S jai’ Pral<ash ‘Associates (P) Ltd.
and ‘the partners 6f :'the firm ‘were - the™

shareholders “in- the  books of . the Companyr_,: S

] “therefore, the' lGan advanced by the Company ... ..°
.. to the firm .cannot be deemed to‘be dividend: .
- inasmuch-as loan ‘was hot to the: shareholder
- but to the. partnershlp firm which was not| the

. [TA223/2010,219/2010,1204/2010,309/2011 "+ "

| ‘ shareholder in the bool<s of the Company It lS o

""" Pagel7o0f28



-TA 223/2010,219/2010,1204/2010,309/2011" - - "7 -

i settled pnncrple of law that the” deemrng IR
v provrsron has to be construed stnctly o

' In the case of Howrah Tradlng Co Ltd V' .
,‘_[1959]36lTR215(SC) the ‘Apex Court held that{_ R
-+ a person who' has’ purchased shares .jn"a "o
'company uhder a blank transfer and-in. whose; S
" name the shares have not beén' reglstered in--. -
“the books of ‘the .company not a-
g"shareholder” in respect of such shares within
- the-meaning of Section 18(5) of the: lncome
- Tax Act, notwrthstandlhg his equltable rlght to
. the dividend --on.- such - shares cand- of,.
therefore : entltled to. “have : thls d|v1denfd
- income grossed up - under Sectlon 16(2) of ,t,.,;
- -Act by the addltron of the Income Tax. paig.
_.the company in- respect of those shares{,‘
o claim credit for the:tax deducted at so(; A
" under Section 18(5)’ of the Act The Ape,< X

held as follows

- ‘_”The word “holder of a share“ are really equal.
" to.the word ”shareholder" and-the: expression -
~-." holder of & share" .denotes, in 'so far as the.

ST company is concerned only a person who,. as- .:

.. -."a. shareholder, ‘has: hrs name entered on, the-

s reglstel of members ;o :

‘The posrtlon therefore “under “the Indian -

' Compames Act; 1913, %is quite’ clear that|the =~ ..

* expression "shareholder® or "holder of.a share™ .=~ "+ ..~
in so far as that Act is concerned denotes n.o' A

othe| person except a "member" SEVRE

The" questlon that falls for con5|derat|on is -

whether-the meanlng glven to the expression - .

“"shareholder" used in Section 18(5) of the Act: -~ "~

by these cases :is. correct: No valld reason = .-

exists: why ”shareholder"-as used- in ‘Section -

18(5) should: meana pelson other than the - -7

- opne denoted. by ‘the same expression’in the- =

. Indian Companles Act, 1913, In- Waila Wynaad Pl
" Indian Gold Mining Company., In re (1982) 21,_, LT
'Ch.D: 849 854 Chltty J observed : ' R

" Page 18 of. 28



g use now myself the term whlch 15 common il‘! thi
courts, ‘a shareholder', that méans: the holdgr of . = . -
the. shares It“is the-common term . used; and‘pn y oo

- ‘means the person who holds the shares by havmg o

‘ hlS name-on the reglster L T

o ‘Sectlon 19A makes it clear lf any doubt exrsted f-;-. S
.- % ’that by .the term ‘“shareholder" is’ meant, the..
* person whose’ name-and address ‘are entered.in’ .
the register. of “shareholders™ maintained: by the'
company. ‘“There is-but one register maintained by
“the company.  There is no separate. reglster of
- "shareholders": such as the assessee claims to be
but only a reglster of' "members This takes us
“ immediately to- the reglster -of. members and- .
~ demonstrates that evens for. the ‘purpese of the . -~
‘Indian Income: Tax Act, the words "member"{and." . v . S
"shan_holder“ 'can be read as synonymous o A

' The Words of Sectlon 18(’5) must accordlngly be -
read in the light in which’ ‘the .word "shareholder" =
-has been used in the- subsequent sections, .and
- read in ‘that ‘manner, the present assessee .‘
‘ notW|thstand|ng the ‘equitable right ..to " the
~ dividend, was not entltled to be regarded as-a
U “"shareholder" for the purpose of Section: 18(5) of -, i
' the Act. That benefit can- only go” ‘to the person” ° RUI
- who, both in lawand in equrty, is to be regaroed as -
. . the owner of the shares. and betiveen whom and -
-+, . the’'company éxists the. bond of membership and ..
‘ownershlp of a.. share Il’l the share capltal of the
company ' . , e

16 .Comrng to the ments of the |ssue submlssmn of Iearneol. e
Counsel for the appellant Was that language of Sectlon 2 ( 2)
(e) of the Act clearly spells out that a beneﬁcnal owner ; |sv;' .

‘ '

. ‘treated as share holder under thls prov1sron Sh .,; tool<‘ the" '

i HEH
l-,if“matter at the pedestal of ﬂrst pnnuples io‘ i
l

. if;’;relatronshrp of the paltnels vrs a ViS partnersh1 !

'l-“"‘..""_construed Expandlng thls argument she referred o

ITA 223/2010,219/2010,1204/2010,309/2011 <+ a0 T S RRPRYSER '
S L E O [ A Lo e - . pagel90f28




'._:”Sectlons 14 15 16 and 18 or the Partnershlp ACL and argued’_- }{a
| f : : :":'1“:that as’ per these prowsrons a partnershlp frrm has no_«j'-- -
. '_separate entlty and qt” lS synonyms wrth the partners (|n".
",Acontradlstlnctlon to‘a company lncorporated under tl’le;‘;ﬁ-f‘.';.;
':;»Companles Act whlch en oys the status of an mdependent‘f‘-".f,_‘:";"—r‘
-m-;'-':.,:'legal entlty and lS a JLlllSth person separate flom ts
't"j’"jv:.'members le the share holders) She thus argued that {'
. ;f;_-when the shares are bought by a partnershlp flrnn (whlch |sf‘
. "-."%E,.l_.;admlttedly a beneﬁcral owner) for want of |ts own legal“’jf
entlty per force these share are to be bought in the narnc of‘- _._"‘f
| ":‘_:partners However for all ' lntent and purposes it s a_“v '
iﬁipartnershlp flrm Wthl’l would be the sharehold'

|' .
1 e 'Es well fo,r‘- L
" the purposes of Sectlon 2(22)( ) of the Actl ‘\’ therwnse e Do

1 ‘ ‘l . ”'
"‘Iose of thlS: N

it

‘ ]_'._'argued the learned senlor L.ounsel the very p
":".:fl'iprOVISlon would be defeated |n the case of a pa.ltnershlp:_~ '.
'.:l-ifll’m as in no case shares would be bought in the name of '
partnershlp flrm smce |t |s not permnssnble |n law ._)he,'j_)*fi
further- submltted that one does not have to re501t to the-'_
prOVISlon of the Companles Act to flnd Out, who is the.“"'-'

FA E - shareholder She also submltted that the SLpreme Courtl

"'A'Lu'l.ijudgment in Mudalllar (supra) was iendered before the o
i .
amendment to Sectlon 2(22)( ) of the Act She also argued '

that there is, a dlfference between the HUF and the

A 223/2_o1o,219/2o_\10,izo4/20710,.30:9/20'1"1'_'v TP
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17,

183.

Vs crr 122 ITR 1 (SC) Wh|ch followed thej d'«bn

partnershlp ﬂrm Wthh is eloquently brought ou

(A) in his order. passed in ITA 1204/2010 el :,

We ‘have given’ our thoughtful conadera%rou to 't

. P .

X

|

|

t by the CIT

submussron of the counsel for both the partles Accordlng to, h

us the outcome of thls appeal depends on the |o|low1ng two

(1)

‘-.questlons:»-__

-To attract the flrst limb of Section 2 (22)'(e)

the Act, is it necessary that the person vvl:Lo has

recelved the advance or loan |s a. share rolder

and also beneficial owner. To put it othervvrse,

whether both the conditions are required to be

_satlsfled will depend upon the interpretation- to

be glven to the words " belng a person who is a

. beneficial _ovyner of shares.... - Which _vvas‘

inserted by - “Lamendment in. the aforesaid

provrsmn carried out by the Flnance Act 1987

' vvef st Aprll 1988

Whether the assessee who is a partnershrp firm.

can be treated as shareholder because of the

reason that lt has purchased the shares ln the

name of the. two partners

In so far as ﬁrst question formulated 'above is concerned,

answer to that can be found in Rameshwarﬂaﬂ

e

k3

A 1

ITA 22_3/2010,2IQIZQ10,1204/2010,309/2011 .

Sanwarmal
L
1ent in the

"- case- of [Commrs.smner orf" Income Tax Vs. ll F‘ Sam}tﬂny

_Page 21 0f28
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ITA 223/2010,219/2010,1204/2010,309/2011

shareho’lder._as welltas beneﬁc1aliowne,r.- -

i

'

company whose shares lt beneﬂcnally owned Ho ever ' these‘

shares stood in the name - of S M Sharla (Karta) of the >EllCl

l

owned by the assessee/ HUF The Court held that condltlons

K

Mudallar [[11972] 83 ITR 170 Tha’.t. was a’case where the

»assessee was HUF Wthl’l had obtamed certaln,"loans of a

- "HUF in the reglster of shareholders of the company “The loans :

. were advanced by the company to three concerns whlch were

stlpulated in Sectlon 2 (6A) (e) of the Income Tax Act 1922

(whlch is akln to Sectlon 2 (22)(e) of the present Act) were, not

satlsﬂed and the amount of loan ’ would not lall within theh

mlSCl’llef of thls Sectlon as the HUF was not the shareholder

attract the prOVISIons of Sectlon 2 (22) (e) of the Act, the

-

. person to Whom the loan or advance s made should be a

This bring's us to the more ,im'port'a‘nt issue viz. whether the

" assessee firm can be treated as a.  shareholder having

:even when it was beneﬁcial owner of the share’s It is clear
i therefrom that both the nondltlons have to be satlsﬁed This
| view has been followed by the RaJasthan ngh Court m the cas se

.‘?@ while.

“ of Harzzsh C’/h)and Goiecha l/s CJZ‘!T’ 132 [LT’ ( )
deallng w1th the present prov1510n contalned in t"’l‘ ' y r;lcome Tax
~Act, 1961 The expressxon\ “beling a person 1al 1 %"l beneﬁcial :
," | owner of shares”. quallﬂes th'e word shareholder | Thu

" Page 22 of 28



/be the shareholder ln the records of the comp

-.vipurchased shares through |ts partners in the company vvhn h

has paid the loans or is it necessary that a- shareholder has to '

{

~bea reglstered shareholder I‘F the conte’ntlon of-'th'e assessee

is accepted, |n no case a partnelshlp fnm can come. vvlthln the -

'mischief'ol’ ,Section 2 (22) (e) of the Act because of the reason .

| that sha‘res Would be'pur‘chased by.the ﬁ-rm in the name of its

partners as the firm is ot haVIng any separate entlty of its-

. members of the company as shareholder the salo partner shall

l"
})ut hot the
e :

, il |
. l . - - .
beneficial owner as ‘beneﬁcnal owner’ is the par[ grship firm.
. i S |
1

|

This ‘would mean that the loan or "advance iven. by the

in the hands of the partners or in the hands of partner ship

firm. In thls Way the very purpose for Whlch thlS prov15|on was

enacted would get defeated The obJect behlnd thls provn sion

‘own Wlth the name of the partner entenng lnto the. reglster of-

. company, would n'eVer be ,treated as' deemed- dividend either

is succnnctly stated in the Clrcular No. 495 of 22'd September, |

1987 partlcularly in the E\(planatory l\lotes to Flna'lce Act, 1987

'When this prov151on was amended It reads as under -

“With the deletlon of Section 104- to 109 there
was a likelihood of closely held companies nat
distributing their profits to shareholders by way
of dividends but by way of loans -or advances’
‘to that these are not taxed in the hands of the.
shareholders. The forestall this manipulation,
“sub ~clause (3) of clause (22) of Section 2 has

ITA 223/2010,219/2010..1204/2010,309/2011
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"company possesses a- accumulated profits
treated as dividend. The shareholders ha\)mg,

~voting power as per the provisions of cl
(32) of Section 2. The amendment of(f

been: suitably amended.- ‘Under the - existing
provisions, . payments- by way of loans: or
advance to ‘shareholders” having substantlal
interest in a company to the extent to which ithe

is,

substantial interest are those who havc
shareholding carrying not less than 20 per} ¢ y'

definition extends its application to paym

made (i) to a shareholder holding not less than'

10 per cent of the votlng power, or (ii) to a
concern in  which- the = shareholder. -has

~ 'substantijal lnterest Concern as per the newly
" inserted Exp{anatlon 3 (a) to Section 2 (22)

means a HUF or a firm or an association. of
persons or a body of individuals or a company.

. A shareholders having a- -substantial interest jn-a

concern as per part (b). of Explanation 3| .is

‘deerned to be-one who is beneficially entitled to
“.not less than 20 per cent of- 1ncome of such

COHCG rn.

| 10. 3 The new. prOV|S|ons ‘would, therefore be

applicable in a case where ‘a shareholders 'has
10 per cent or more of- the equality capital.
Further, deemed dividend would be taxed in the
hands of a concern where all’ the following
condltlons are satisfied: . '

(i) where the company makes the payment
by way of loans or advances to a concern.

(u) Where " a- member or a 'partner of the

concern holds 10 per cent of the votlng povver in

the company, and

(ln) where the  member . or partner of the
concern is ‘also beneficially entitled to .ZO.per
cent of the lncome of such concer ‘

Wlth a view to avoid the hardshlp in. cases
where advances ~or ' loans have already been

- : - |
given, the new provisions have been made

applicable only in cases where loans | or
advances are glven after 31St IVIay, 1987 "
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l‘,

20. .

21.

- has purchased the shares is not treated as shar

{ n
B . l|
These amendments will apply in relation to .
assessrnent yeal + 1988-89. and subsequentm
years.” - . -

If the contention 'of the asseSSee is accepted' than the'.?very

object for which Section 2 (22) (e) of the Act was amended

- would get frustrated qua the. paitnershlp firm leacling to absurd
.' Av‘results. It is a very Well esLabllshed prinCIple of construction’

that where the plain litera_l_ interpretation of a-"statutory

\ provisions produces_‘ rnanifestly',absurd and unjustresults which . -

“could never have been -intended by the Legislature the Court"

must rnodify the language used by the Legislature or even “do -

Court in"-.the Case of K,P ll/’arghese ll/s: J[T@ 131 ITR ! 97

c.»(.SC).'

“No :doub’t, when 'S'ection' 2 (22) (e) of the: Act enacts a

deeming provision,' it has to be strictly construed. At the same

time, it is also trite that such a deemmg prov15ion has to be

‘some V|olence” to it, so as to. achieve obv10us intention of the

‘Le’gislature: Reference is r’iade to the decnsmn of the Supicme .

taken to its logical concluSIon If -the partnership‘ﬁim which -

1Q

becaus‘e the shares were purchased n the ‘narne'. of the

,cler merely -

L partners; { hat too because of the legal compulsmn thwt shcnes'

ITA 2_23/2010,219/2010.1204/20.10,3‘09/201'1

could not be allotted to the sald part”iership firm which is: a non

legal entity, it would be lmpO_SSlble f_or such a condition to be
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fulﬂlled That is not the purpose of law." The par]'tnership firm
|-

| - s synony;m of the_;partn.e_rs /—\s per the Clrcular lssued by the

S22

'SEBI dated 13% Mérch”’1975 Interpletmg Sectlon 187 (c) of

the Com.panies Act, - relied by the Iealned counsel for the»'

assessee himself, a partnershlp ﬁrm is not a person’ capable,of

being "a'-,‘memb,er"'within the meaning of Section 47 - of the

Companilec Act. It is further explained that since a partnership '

k ﬂrm is not a Iegal entlty by ltself but only a compendlous Way
of descnbmg the partners constltutmg the ﬂrm it iS

" necessary that the names of all the members of the

partnership firm should be entered m the Reglster_of'

- Members. Obwously then, vvlth the pu1chase oft shares by

‘ |
the firm in the name of lts partners, it is.the ﬂlrr
. * . . - N lI

|
’n
- be treated as sharehelde'r for the pu'rp‘os_'es ofSeC!tion. 2 (22)

. (3) of the Act.

It would be difficultto éceept the. cohtention of Mr. Syal,
predlcated on the provnsnon of Compames Act as wherever é

partnershlp ﬁrm vvants to come. out of the rlgorq of Schon 2

(22)( ) It can easny do so by hot enterlng the n‘ames 01' all

the members of the partnershlp ﬂrm |n the Reglster of

- Goyal holds 44, 58% of staleholdmg m M/S Jet Air (P) Ltd. as

‘a partnet Q.f the-appellant ﬁrm-.. On the other hand, the said

ITA 223/2010,219/2010,1204/2010,309/2011 . "~

yhich'is to -

_.Members In th!S case ltgelf it could be seen that [Vli Naresh '-
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"Y"Mr Narersh Goyal der IVE‘S 35% of the pFOflt sharrng ratro Ih, =

the asses ee frrm In other words Mr Naresh Goyal has -

substantlal rnterest in the assessee flrm too Thus he |s a:"l""”

)

"person who not only »ha substantlal rnterest th also holds,',.:‘;'

) suffrcnent lnfleuence Slnce the partnershlp f|rm |s -'t'fh,e_ '

. b
' in the name of the partners |t |s very easy for

“'him to ensure that only the names of part;

a .name shares are purchased is: entered |n the r

i

|
|

f. erson hI(e.;,

b'company and the names of aII the partners are notf"
"recorded SO that provrsrons of Sectron 187C of thex'

,_Companres Act are not fulnlled leewrse |t can also be '"

name of the partnershlp frrm IS not specrflcally ‘.e.n_tered as'"-‘ :

benefrcral owner. ln the records to the deposrtoryi-to‘ ma’i'<e;f"'

)

' ‘_‘beneflcral owner and |t has to per force purchase the shales.' : E

rsf '.vrn Whose,_a R

ecords of the.' e

ensured that for the purpose of Sectlon 41 (3)‘ fthe Act the‘»_" o .:.:‘.

""-.'.'i":'partnershrp frrm as deemed member of the concern""v.

' Such a srtuatlon cannot be countenanced

We are, therefore of the op|n|on that for the purpose of.‘

company wrthrn the meanlng of Sectron 41 ( ) of the /\ct - S

Sectlon 2 -(22) ( ) of the Act partnershlp flrm |s to be tr eatedf,;:_: . '

i

"”-_'-,'as the shareholder and |t |s not necessary that |s has to bei_r ’

-‘-";-'formulated in favour of the Revenue and agalnst the

“ITA 223/2010,21'9/2010,1204/2010,399‘/-2_0"1‘1' S o P
. . v N 9 \‘.‘-E . i . -
T RN o
A - [ AN
i . e Ck 1 : . P :
: 1 ;r_“:‘
. I, 1| R
: CEIE
) ] I [
; : g AR

.".“reglstered shareholder ' We thus answer the questlons'- R
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- assessee as a result, this a[‘op‘le\al is allowed set‘

‘Officer. | | . | - B

n

“order of the Tribunal and restoring-that of t{ e

~ JUDGE.

- -

jUPGE

JULY 11, 2011 ' B
skb .
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