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* IN THE HIGH COURT OF DELHI AT NEW DELHI |
+ LPA No. 657/2010
' ‘ Reserved on: 12" September, 2011
% Date of DCClSlOIl 24 September, 2011
Ashhar Musharib Firdausi | ....Appellant

Through  Mr.V.Elan Cheliziyan and
_ Mr.Javed Hussian Khan, Advocates
. Versus

University of Delhi & Ors. ...Respondents
Through ~ Mr.M.J.S.Rupal, Adv for R-1.
Mr.Rajinder Nischal, Adv for R- 6.
Mr.Neeraj Chaudhari, Adv for UOIL
CORAM:
HON’BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE SANJIV KHANNA

1. Whether Reporters of local papers may be allowed to see the
judgment?

2. To be referred to the Reporter or not ?

3. Whether the judgment should be reported in the Digest ?

‘ SANJIV KHANNA, J.
For detailed .order.see W.P.(C) 6654/2010 titled Ankit Abhishek

Vs. University of Delhi & Others pronounced today.

ﬂj«'/lkff

~ (SANJIV KHANNA)
JUDGE
Viaate
~ (DIPAK MISRA)
K CHIEF JUSTICE

SgnaturE,N v&dptember 2%, 2011
Oy i e @YQ e A
physical file havessden compared and

the digital datais asjper the physical
fileand no page#;Fssng



>

s et oo Av—

o N W§ Uy “EGH C@URE OF DELHI AT NEW DELH1I

, AChhar Musharib Firdausi

Fhrough

\ersus

-University of Delhi & Ors
Through

CORAV:

..Appellant
Mr.\.Elan Cheliziyan and '

Mir.Javed Hussian Khan, Advocates

..Respondents

Mr.M.J.S.Rupal, Adv for R-1.
Mr.Rajinder Nischal, Adv for R- 6.

Mr.Neeraj Chaudhari, Adv for UOL.

HIORNBLE THE CHIER J USTICE
E&[@I‘\\T"BHJE‘E MiR. JUSTICE SANJIV KHANNA

1. Wh(thu Reportersof local papers may be

<111()W( d to see the judgment?

5. To be referred to the Reporter or not ? Vi”*
3. Whothm the judgment should be reported Yoot -

in the Dwosl ?

SANJTY KITANNA, J.

+ o Writ Petition (Civil) No. 6654/2010
- Reserved on: 120 September, 2011
% " Date of Decision: Mﬁgﬁpmmbw, 2011
‘Ankit Abhishek ...Petitioner
Throuéh Mr.V.Elan Chelmyan and
: Mr.Javed Hussian Khan, Advocates
Versus
University of Delhi & Ors. | . | ...Réspondents
' Through . Mr.M.J.S.Rupal, Adv for R-1.
| "~ Mr.Rajinder Nischal, Adv for R- 6.
Mr.Neeraj Chaudhari, Adv for UOL
4 LPA No. 657/2010

Thic common order will disnose of the above mentioned appeal

and the writ petition. Ankit Abhishek and Ashhar Musharib Firdausi
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Page 1 of 11



s

| belong t’o Other Backward Classes (OBC, for short) and had secured 92”-d.

& 97" rank in the Delhi University/Dental Entrance Test 2010', having
obtained 433 and 429'marks. They were denied “admission and

accordingly have approached this court.

2. - Ankit Abhishek has filed Writ Petition (Civil) No. 6654/2010. The

s.aid writ peti‘tioﬁ is being decided by the. present order.

3 Ashhar Musharib Firdausi had filed Writ Petition (Civil) No.
4_378/2610 whi.ch has been diéposed of vide decision: dated 11th August,
2010 bv the iearnéd Single Judge. In the said dec.ision, thé learned
s'ingie Judgé Has' examined . Fth.e Cenvtral Educatiohal InstitQtions
(Reservation ir‘l-Admissi(‘)‘n)' Aét, 2006 (Act, for short), and interpretéd
Sections 3 and 5lthereof. Learned .Sihgle Jﬂdge has held tha’t 27% -
reservation for OBCs had cohe into effect immediately and was not
depemdent uppn increase in seats as per Section 5 of the Act. vHovv:ever,‘
Ashhar l\»/lusharib‘Firdausi ‘was denied admission by the Iearﬁed Sihhgle
Judge for the reasons given in paragra'p'h 21, \/vhi‘ch for the sake of
convenience is reproduced belovv:—.

“21. The next question however which arises is of the
relief to be granted. It is informed that if 27% reservation '
for OBCs in Maulana Azad Medical College were to be
effected, 39 seats would become available and the
petitioner would qualify for admission thereto. However,
the fact remains that none other except the petitioner has
approached. The session has already begun. If-at all in view
of the interpretation folldwad above, any OBC candidate is
to be admiitted even against the one seat ordered to be

WPC 6654/2010 & LPA 657/2010 . : : Page 2 of 11

-



_Lx(

kept vacant under the interim order of this Court, the
entitiement thereto is of the OBC candidate next in queue
and ‘not of the petitioner. |, therefore, do not deem it
appropriate to grant any relief to the petitioner. However,
with effect from the next. academic year, I\/Iaulana'Azad\
Medical College & Lady Harding Medical College are
‘directed to carry out the mandate of the Act by reserving
' 27% of the seats for OBC candidates, irrespective of
whether they have complied with Section 5(1) or not.”

4. The aforesaid observations as a result of which Ashhar Mursharib

s

Firdausi has been denied his prayer,are gnder cha}IIenge in this appeal.
Ashhar Musharib FirdaQsi has prayed that as he has su-cceed bvefore the
single Judge, direction to admiit Him must b_e ivs.sued. This is thve. issue in
the apbeal, LPA 657/2010.

| | -5; By ir;terim' order dated 9" September, ZOli, this court had
directed that fvvo seats in OBC‘ category vvi_ll,not be ‘fi|led up without thé

N

leave of thi; Court. "Ankit Abhishek énd Ashhar Musharib Firdausi had

r,ﬁ :

claimed that théy should be given admission in th_is yéar i.e. 2011 on the
basis of t’he_i‘r- rank secured in 2010 examination.

6. | The contention of Ankit Abhishek and Ashhari MQsharib Firdausi
is that they were \A/rohgly ;nd Aihcorrectly denied e;dmission last yeér ie. |
201() and once the'ir-ri'ght. was breached aé held by the I’earned Single
Judge, sdnwissioh nﬁust bé vgranted to tﬁem this year-. Ahkit Abhishek
and Ashhar Musharib Firdausi have urged that thei_r_fundamen_tal right
éann‘ot be \/\/taived and negafed in this n”.|.anner. Reliance .'is élaced on
Basheshor Nath vs. CIT, AIR 1959 SC 149. Reference _is also made to
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Mohinder Singh Gill vs. Chief Election Commissioner, (1978) 1 SCC 405

and it is submitted that cdnsequential relief must be granted once the
writ petifion is allowed. Reliance is placed on Ritesh R. Sah vs. Y.L

Y@zmui {Dr.}, (1996) 3 SCC 253 that a seat can be created and a frutified

“right cannot be denied and benefit of admission must be granted.

7. We have considered the said contentions but for a number of

reascr, we feel that'Ankit Abhishek and Ashhar Musharib Firdausi are
not entitled to admission in the academic year 2011.

8. In Tanden Kumaor and Others Vs. University of Delhi & Another,

W.P.(C) No.5329/2008 decided on 10" September, 2008, a single Judge

of this Court had noticed that the interim orders staying the Act Wefe

.paésed on 29" March, 2007 in Ashoka Kumar Thakur vs. Union of

india, reported as (2007) 4 SCC 361. Thus, for all practical purposes, the
Act was enforced with effect from 10" April, 2008, except in Central

Fducational Institutions where OBC candidates might have been

~

- admitted in terms of Section 5 of the Act even prior to the order of the

Supreme Court on 29™ March, 2007. In Tandon Kumat’s case (supra), it
was noticed that as far as Medical Colleges are concerned, increase in
intake capacity requires compliance of Medical Council Act, 1956.

Similarly, the seats for SC and ST category are statutorily prescribed and
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cannot be reduced to accommodate the OBC category'candidates. it
was held:-

“12. In view of the aforesaid position, | am of the opinion
that the petitioners are not entitled to the relief prayed for
in the present petition. The grant of reservations to the OBC
has to be only from out of the additionally
created/approved seats. Section 5(1) preserves the number
of seats for the general category (unreserved seats) as were

“existing before the enforcement of the Act. Therefore,
reservation for the OBC candidates can not be granted by
reserving any seat from the unreserved general category
seats. The percentage seats reserved for the Schedule Caste
and Schedule Tribe candidates are also statutorily
prescribed and cannot be reduced to accommodate the
OBC category Landldates N

9. | Therefore,\ before the decision of the single'J‘udge in W.P.(C)
No.~4’378/2010 fnedby Ashhar Musharib Firdaugi, decided on 11"
August, 2011, the Act had been interpreted d.iffevrently. v It‘ }/i/as h.e.ld
that 27% reservation for OBCs shall be out of the enhanced or increased
seats and not out of the existing seats.

10. vUni\/‘ersity of Delhi had also ‘interpreted and understood that the
Act requires creation ef further seats and'it is out o‘.f the new seats
which ére created, admission is to be granted u‘nlder' the OBC quota.
G’ovemment of Delhi in their minutes dated 15 IJuEy, 2008, had
accordingly directed the c'o!le'ges’ under them to foilo‘w {he following
prescribed procedure:-

“On the subject matter mentioned above the
Government of National Capital Territory of Delhi has
decided as follows:- '

WPC 6654/2010-& PN 657/2010 . ‘ Page 5 0f 11



1) That reservation for OBC to the extent of 5% in the first -
year, over a_nd above the existing reservation for SCs &
STs at 15% and 7.5% respectively, be provided.. '

2) That reservation for OBCs be provided upto 27% based
~on actual requirement of OBC students, as may be
assessed from time to time and taking into
consideration the status of creation of infrastructure to
provide for increase in Seats on account of OBC
reservation.

3) ' That reservation for OBCs -and the corresponding
increase ‘in the total number of seats, in diploma,
under-graduate and post-graduate seats be rolled out
over a 5 year period.” ‘

11.  As notice\d abéve, As‘hha‘r Musharib Firdausi ‘had secu’redv rank No.‘
97 ahd Ankit Abhishek had secured rank No. 92 | in Delhiv |
Uni\/ersity/Den'tai Entrance fest, 2010. In'view of the aforégaid positi.on
as was prevai|i.hg and in aéCordance with the decision iﬁ Tandon Kumar
>(supra), first 65 candidates in OBC categdry were admitt‘ed‘. Candidates |
who hédéécured ranks 66 o_nwafrds were not admitted. 14 and 34
seats had been reserved for OBC candidat_es in Lady Hardinge Medical
CoHegé (\/\/hi;:h is for Womeh) and U.C.M.S,, respectively.' No seats could -
be added to Maulana ‘Azad» .I\/Iedic‘al College and there was no
reéérvation for OBC candidates in the said college.” For additionél seats, |
in a medical coll_ege,. the procedure prescribed under: the: Medical
Coundl Act,’19.56, has to be strictly fo,lloyvéd. 'This requiv'res decision on

enhancement of seats by the Government of India in consultation and
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‘\/\/‘ith ap‘proval of the Medical Council of Indiva. Nor'ms:and parameters
as stipulated have to be satisfied before enhance_menf of seafé.’ “

12. Thére are a large ndmber ‘of students who want to take
adMis.sion in r_hedicél colleges but the éeats l‘are I'imited.} The
combetition is intense. In terms df the S~upferhe Court direction, 15%
seats in*rﬁedic;ﬂ colleges are’ear‘ma'rked for all Indié F(juota.. The

students invaria‘bly inspire and seek admission in the mos‘t_ prestigious
colleges but in most cases they h‘ave to take admission in second Aor
_third'choice' célleges because of fhe limited seats. A proces.scalle‘d
counselling is édopted vto ensure that the students get admission as per .
their ranking in a college of théi; choice. This rqui,res 2" and 3™ stage

-c»ounselling.
13; vAnkitv Abhishek had.file-d the writ petition on 28" September, _
1 2010. By t.his time, the C(;.unseling process including counseling. for thé
OBC éategory was qlre’ady over. Seats had beén filled ‘up. The writ
pe_titi'onufiled by him is clearly belated and this ground itself justifies
-denial of ahy relief. For this reasbn aléne, Ankit Abhishek ca»n_be denied
his claim for admission in the‘:academic session in_2011.

14, The b'rochuré/proépéctus for Delhi colleées for admission in 2010
wés published in Januarvy, 2010 and in the said brochure it was clearly

indicated that 48 seats had been reserved for OBC category but no seat
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was reserved for OBC category in the Maulana Azad College. - Details of

total seats available in the Delhi University Colleges was indicated.

Ankit Abhishek and ‘Ashhar Musharib Firdausi did not immediately

come to Court and protest that OBC seats were less and the
respondents had wrongly interpreted the Act.  Ashhar Musharib
Firdausi filed this writ petition on or about 2" July, 2010. He was

obviously aware that the admission process had started. The results

had been declared about a month back on 2" June, 2010. On 5" July,

2010, an interim order was passed in the writ petition filed by Ashhar
Musharib Firdausi that one seat be kept vacant if the petitioner was
found entitled. Thereafter, counbselihg started and admissions were

made on 9" July, 2010.

15. - There have been cases in which it has been directed that when

an authority denies admission ignoring rules .of édmission, it must be
héld liable for their lapse and the wrong caused‘and i.njvustice meted out
to a de.ser\/ing candidate should bé addressed with a reme’dy/relief!
'Incrgase in strength is one of>the solgtions. Hovvevef, in this case, as

no.ted'abovve, the decision of the Delhi High Court in Tandon Kumar’s

| case (supra), which was ’h.olding the field and the resp‘(l)ndent.s were

- acting as per the mandate in the said decision. Subsequently, vide

decision dated 11" August, 2010, in Ashhar Musharib Firdausi’s case,
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another single Judge differed with ‘;he view expressed in Tandon
I<u‘maf’s case and hé!d to the contrary. This decision dated 11" August, |
2010, is after the admission procéss for 2010 \A/aé over. .'The‘ said
de.cis‘io}n dated ilt'“'Augu‘sht, 2010 has been éccepted and now holds the

field. In case we apply the said decision to students as per their ranks in

, 2()‘10 exams to grant them admigsion's in 2011; it \/.villrhave its own
- conéequencesand effect. Avnkit Abhishek and Ashhar I\/IUSharib Firdéusi
had secured 92" and 97“1‘ ranks a‘nd‘last selected OBC candidate. had
secured rank No. 65. | Others frorﬁ rank 66 onwards who were denied

~ admission will also stake their claim and ask for admission in the year

2011. May be their claim as in the present cases would be denied on

the ground of delay and laches but it is likely to open a pandora’s box

and-result in confusion and create problems.

16.  In this connection, we may reproduce directions given by thé:

Supreme Court in ‘thé recent decision dated 18" Auguét, 2011 in P.V.

Indiresan vs. Union of India & Ors., Civil App'eal No. 7084/2011. in the

said cése, dispute had arisen about the term -~ ‘cut-off marks’. - The .

contention examined was whether ‘cut-off marks’ refers to the marks

secured by the last general cé‘tegory candidate admitted to a particular

course of study or the eligibility mark or minimum qualifying marks. It

has been held that ‘cut off marks’ refers to minimum ‘eligibility marks’
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“or minimum ‘qualifying marks” if there is an entrance examination, and

it does not refer to marks secured by the last General Icate’gory
candidate who has been admitted. . After dedding the lis, the appeal
was displo'sed of with the following directions:-

“A1. We therefore, dispose of this appeal, affirming the '
decision dated 7.9.2010 of the learned Single Judge of the
High Court, subject to the clarifications/observations
above, and subject to the following conditions :

(i) in regard to the admissions for 2011-2012,-if any
Central Fducational Institution has already determined the
‘cut-off  marks' for OBCs with reference to the
marks secured by the -last candidate in the general
category, and has converted the unfilled OBC seats to -
general category seats and  allotted - the  seats

 to general  category candidates, such admissions shall
not be disturbed. But where the process  of
conversion.  and allotment is not completed, the
OBC seats shall be filled by OBC candidates. '

(i) ~ 'f in any Central Educational Institution, the OBRC
reservation seats remain vacant, such institutions shall fill.
the <aid seats with. OBC -students. Only if OBC
candidates pOsSsSessing the  minimum eligibility/
qualifying marks are not available in the OBC merit list, the
OBC seats shall be converted into general category seats. -

(i) If the last date for admissions has expired, the last
date for admissions shall be extended till 31.8.2011 as a
special case, to enable admissions to the vacant OBC
seats.” . ’

17. Thu‘s iﬁspit’e of decision of the single Judge of.this court beihg
affirnﬁed, ffle decision of . t_he SUpreme Court v\/a?s} not given
retrospective effeét.
18. - In'the present case, \Ne"have been ‘informed théf Ankit Abhishek |

-

and Ashhar Musharib Firdausi had appeared in the' Entrance
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Examinaﬁon f(ﬁ'r' the year 2011, but have not secured good enough
ranking to seéure ad.mission in the OBC quota. In case direction is
given to gdmi‘t Ankit Abhishek vand Ashhar,l\/lusharib,F}irdau'si,}some'
other stﬁdeﬁts who have secured higher ma'r‘ks in t.he 2011 exam have
. to be denied gd_hﬁission.
k// | ' ' S _
" 19. In view of the aforesaid discussion, we decline and do not grant
prayer of Ankit Abhishek and AShhaf I\/Iusha_rib F_irdaus‘i that theglbs»hould' _
be granted édmission ibn the M.B.B.S. c\orurse in the_acad.emic year"Z()ll |
on the _basis of their ranki'h‘gs secured by them in the ‘D.el:hf
University/Dental Entr‘aﬁc’e Test, 2010. The interim.o‘rder ié va’éa_ted.
The appeal and the Vvvrit petition are disposed of. There will be no

orders as to costs.

. . | R (SANJIV KHANNA]
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