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JUDGMENT

+ REVA KHETRAPAL, J.

I. By this common order, it is proposed to decide both the
a[()rcscud dppcdls dssallmg the JUdgant of the lcarned Motor
Accidents Claims 111bunal in Suit No0.490/04, whereby the learned

I'ribunal passéd an award in the sum of T 84,29,000/- .alongwith

" interest at the rate of 7% per annum from the date of the ﬁling of the

pctition.  The appcllant in the first appcal is, M/s. United India
‘I nsurance Co. L.id., Whidl has prayed for sctting asidc/moailicalion of
the impugned award. on a number of grounds, whereas the appellants
in the sccond appeal, are the clai‘mants,'who seck enhanqement of ‘thc
award amount on thg ground that fhe quantum of compcnsati()n_
aw@rdcd to them ha.s. not been cachllated in accordance with the well
scttled principles of law.

2. 'l‘hé conc‘iscl fads leading to thé filing of the present appeal are
lhat a‘Claim Petition was [iled by the parents of onc Rahul Somani
undc Scctioﬁ 166 of the Motor VL]’IILILS Act, 1988, claiming

compensation on account of hlS death in a road accident \Vthh took
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place in the night intcfvcning 16™17" August, 1997. On It'hc fateful
night, Ll{o car ol the deceaéed, being a Maruti carr bearing .No.DI.-
3CA-9612, coming from the sid‘e\of New Friends Col(l)n)", smashed
agaiﬁst the back portion of a s‘tatioﬁary truck bearing N().HRS—2-102
which was parkéd in the middlé of the road on Modi .’l"lyovcr.
resulting in fatal i,njur.ics on the person ol Rahul Somani, who cxpired
on the 315()1:

3. . ‘The insured,-that is, the owner of the 0'11‘011ding truck, c-iid not
.contest the case despite service of notice upon-him and was procecdéd
é.\' parle. A wrilten statement wés\, however, filed by the insurcr, (the
appcllant.]wl;ein), denying the contents of the Clainﬁ Pelitionl and
claiming that the truck had goné out of order due to mechanical Jault,
and was parked ()n' the side of the road with its rear red light on a‘nd
stoncs and bricks placed around the stationary vchicle to. give
'adcqua.Lc indicaiion to the oncoming ‘ychicles. It was lfilx‘tlucr stated in
the written statement that the deceascd was either un&r the influencc
of liquor or dozing while driving his car and. had dashed against ‘thc’

rear portion ol the parked vehicle insurcd with the appellant. [t was

H
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also pleaded that the accident had.not taken place due to the rash and”

negligent driving of the truck insured with the appcllant, and that the
police had becn misled into registering the First Information Report
bearing No.872/1997, which was subscquently cancelled and thus no

charge-sheet was [iled against the driver of the truck.

4. The learned Tribunal, after scrutinizing the cvidence on record,

dirceted the -appcllant—[nsul‘ahcc Company to pay thce awarded amount
()ﬁ the ground that on the date of the accident thch vehicle involved
was [ully covered u'nde.r a valid insurance policy,. Ix.R2W2/1 in the
namc of the 1;csp0nd.cm No.3-insured. The learned Tribunal further
held that canccllation of the FIR pertaining to the accident did not
absolv_c'Lhc lnsuranc-c Company of its liability to pay compensation Lo

the third. party involved in the accident.

5. In the course of hcaring before this Court, Mr. L.K. Tyagi, the

lcarncd counsel for the appellant has vociferously contended that the

lcarned ‘I'ribunal crred in fastening the liability of the award amount

on the Insurance Company and in not appreciating the fact that the

accident had occurred due to the sole negligence of the deceased. Mr.

i
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I'yagi relied upon the judgment of fhe Supreme Court in the case of

Raj Rani and Ors. Vs. Oriental Insurance Co. Ltd. and Ors. 2009

- ACJ 2003 1o contend that the trgck being stationary, somc amount of
110gligb11cc on the part of the deccased could not be ruled out.
According to him, the léarncd ‘Tribunal ought to have apportioned the
liability and [ixed the 'contributory negligence of thc'de,ccascdrto the
extent o {'50% keeping in view the ratio of the judgment in Raj Rani’s
casc (supra). llc further Comgnded that th_eré being no cyc witness to

the accident and no charge-sheet having been filed against the driver

of the truck, the négligence on the part of the truck insurcd with the

“appellant had not been proved on reéord. In such éircumstamccs, he
contended that the learned Tribunial crréd in holding lhat' the doctrine
()1‘/’é.s' ipsa -loquilor would be applicable to thlc ("acls ) I the casc and in
draWing adversc¢ inference against the driver of the di‘1‘011(1i11g truck on
the ground that he did not eippcar in the witness box. Mr. Tyagi also

submitted that the driver of the truck not having been made a party (o

the petition, the question of his appearing as a witness did not arise
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and c<>11§¢c1hcntly, no advcrse inference CdL@id | have been drawn
against him.

6. As regards the quan’tuh of co_m-pensal‘i.(m awarded Lo ylné, lcgal
representatives of the deceased, Mr. ‘T'yagi submitted that the learned
I'ribunal cr‘rcd: in considering the income of the deccased on the basis
of h‘is‘_income—l'ax return filed for the assessment year 1997-98 and in
not Lakiﬁg into considefa‘ti()-n. the fact that ihe busincss c‘ontinucd even
after the death of th_é deceased and was -b'ein'g run by the father of the
deccased. 1t was also contended by him, relying upon the judgment

4

of the Supreme Court in the case of Swt. Sarla Verma and Ors. vs. |
Dethi- Transport Corporation and Anr. (2()()9) 6 SCC 121, thal in
view A().I" the fact that the deceased was unﬁarfied, the learncd Tribunal
crred in deducting ()nc—:th'ird’ (1/3") from his income towards his
personal expenses and that the deduciion shoqid have been not less
- than oﬁc—hall' (1/2) ol the income of the deceased. Relying upoﬁ the
-. judgment of the Supreme Court in the caée of.New India Assurance

Co. Ltd. vs. Smt. Shanti Pathak aﬁa’ Ors., 7 (2008) ACC 45, he

“further contended that the age of the father of the deceased being 52
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years, thc appropriatc multiplier could not have been morc than 8
years and (he 'l‘llibunal crrc'd in applying the lﬂlLlllipliCli of 11 ych's Lo
ascertain lhc total loss of dependency (.)f the appellants.

7. Necedless to state, all the aforesaid c‘ontg‘ntions of the learncd
counscl for the ap-pellam—lnsurance Company were strongly refuted
by Mr. Satyavan Kudalwal, the léalrned counsél - Jor Lhé‘
claimants/respondents No. 1 'dl-ld 2, who sought to support the findings -
-V()l‘ the learned ‘I'ribunal on all counts, except to —urgc thatz considering
the age of the deceased, the amount ol the award should'l.wavc bcqn
morc. keeping in view the lact that had the deceascd not 1ﬁct with the
unlortunate accident his income would have most ccrtainly incrcased
‘ ‘\'\filh the passage of time.

8.  Adverting first to the i;suc of contributory negligence, the
un'disputcd facts are that the claimants hévc proved on record é()py ‘()[.'
the FIR as l“",x.PW'l/.I and the appéllant hE'lS also proved on record the
~copy of the FIR a;s‘ iix.’R.?W]/Z, which shows that both the partics

have relicd upon the First Information Report. 'The factum of the

accident is thus not in dispute as also the manncr in which the same
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took place. [lowever, Mr. Tyagi’s contention regarding  the
contributory negligence ol the gicccascd docs not I’md favour w’ith me
for the rcason that the question as rcgardé éontribulory 1jcg1igcncc 1S
cssentially a question of fact, and the facts in the instant caéc_ d(ﬂ)‘ not
inpu}pa[c the deceased. In the instant case, the accident occurred m
the dead of the niﬂghl, that is. at 12.30 A.M.. on a ﬂy‘ovcf, being the
MOdi I'Tyover. The site plan 1ix.PW1/2, which was prcpared by the
police in the coursc of invcstigati.on of casc FIR No0.872/97 shows
leLlhc.placc of Lﬁg accident is‘ n ihc middle of the road. It further
sh()\:vs that Llﬂc stationary truck was lying pall‘kcd in the middle of the
road abandoned by its driver in a dangerous C(')nditiqlf Therc is_no'
cvidcncc produccd by the rcéb()ndcm NO.B - owncer o prove Lhat. the
d];ivcr or any other p.crson was left on the drivér’s :%cat who had the
licenee to drive th,tc vehicle. There is also no cvidence adduccd by the
respondent No.3 0 p»rovc Lheﬁ_ any indicator, indicating that'the truck
was stationary or non-opm*atidnal, was ‘thgrc on the abandoned
.vc]ﬂiclc. As rcgards the contention oflthe clounscl‘ for the appellant

that the deccased was either under the influence of alcohol or was.
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doring, }lwis contentiont 18 withoui merit as thcfc is on record the
to‘xicol()gical analysis reporf of the bbdy of the deccasgd as
l‘lx.l"W.l/S,' which proves that the deceased was not under .Lhc
influence ol any ‘d_rug or alcohol at the tihe of the accident.

9. The plea of the appellant that the truck was out of order duc to
some mecchanical défed is" also unsubstantiated on record. No
mechanical inspection of the trucl-< was conducted cven though its
number was readily avaiiablc:\'vith the policc alter the registration ol
the l’IhR. Strangcly, the appellant—[péuréncc Company has taken the
plea that the rear red light of thé truck was on and stoncs and bricks,
had been placed around the non-functional vehicle, but not an iota of
cvidence in this regard has been brought on record. Neither the driver
of the alleged truck who had left the vehicle in such a manncr has
been cxgmincd nor the owner of the truck has been produgcd in the
witness box.' In such circyunstagces, in my vicw,‘ the learned Tribunal
rightly concluded that the truck driver was guilty ol violation of the
c..\'pfcss provisions .of Scctions 122, 126 and 127 ol the Mot(n"
Vehicles Act, 1988 by lee1x)i11g the offending truck unattendcd,
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without duc and proper caution, in the middle of the road. and that too
on a [lyover. For the sake of convenience, Sections 122, 126 and 127
arc reproduced hercunder:

“Section 122., Leaving vehicle in dangerous
position.— No person in charge. of a motor
vehicle shall cause or allow the vehicle or any
trailer to be abandoned or to remain at rest on
any public placc in such a position or in such a
condition or in such circumstances as Lo causc
or likely-to causc danger, obstruction or unduc
inconvchience to other-users of the: public place .
or {o the passengers.

“Section 126. Stationary vehicles.— No pcrsoh
driving or in charge of a motor vchicle shall
causc or allow the vehicle to remdin stationary
in any public place, unless there is in the

~driver's seat a person duly licensed to drive the
vchicle or unless the mechanism has bcen
stopped and a brake or brakes applicd or such
other measures taken as to cnsurc that the
vchicle cannot accidentally be put in motion in
the absence of the driver.

. “Section 127. Removal of motor vehicles
abandoned or left unattended on a public.
place— (1) Where any motor vehicle is
abandoned or lcft unattended on a public place
for ten hours or morce or is parked in a place
where parking is legally prohibited, its removal
by a towing service or ils immobilisation by
any means including wheel clamping may bc
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authorised by a police officer in uniform having
jurisdiction., ~

. (2) Where an dbdndoncd unatiended, wrecked.
burnt or partially dismantled vehicle is creating
a traffic hazard, because of its posilion in
rclation to the public place, or its physical
appcarance 1s causing the impediment Lo the
traffic, its immediate removal from thc public
placc by a towmg> service may be authoriscd by
. a police officer having jurisdiction.

(3) Where a vehicle is authorised to be removed
under sub-section (1) or sub-scction (2) by a
police officer, the owner of the vehicle shall be
responsible for all towing costs, besides any
‘other penalty™” o '

10._ [urther; on the aspect of negligence of the driver of the
().I_"l'cnding L"ruck, the learned 'l‘ribunai has, in my view, rightly held
that the standard of prool'is altogcther difterent in criminal cascs and
in civil cases. The pr()ccc.dings béf()rc the Motor Accidents .Claims

‘I'ribunal are of a civil nature and it is settled law that in civil cases it

is the preponderance of probability and not the rule of proof beyond

any rcasonable doubt which holds the ficld. Adverse infcrence was

also rightly drawn by the learned Tribunal against.the driver who did

not appear in the witness box to explain the manner in which the

aceident oceurred.
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" 11. , As regards the non-impleadment of the driver by the claimants
and the reliance placed by the counsel for the appellant on the casc of
The Oriental lnsurance;’ Co. Ltd. vs. Meena Variyal' and Ors., 2007
(5) SCALE"Z69, | am constrained to hold that the claimants cannol be
Jfaulted for not impleading the driver ol the offending truck. The
rccord reveals Athat initially the driver "()f the offending truck was
‘arra'ycd as a party respondent, to the pr()ceedi‘ngs; but sincc the namc
and addrcss .()I‘ the driver could not be asécrtaincd zind the same were
not furnished by the other respondents to the Claim Petition, the
drive;-‘ ol the ot’l’cndiﬁg truck was deleted from the array of partics on
20.02.2003. As noted by the lcjamwd ‘I'ribunal, noticc was given to

the owner of the offending truck by the Tribuncl, but notwithstanding

~ the owner of the offending truck did not attend the court proceedings

Aand chose to stay away. Sincc heither the Insurance Company nor the
owner of the offending truck disclosed the némc of the driver, and
cven the policc ol the concerned Police Station did not disclose the
name of the driver olglhlc olfending truck, the claimants were lcft with
no option-but to pray for the deletion ()f.lhc name of the driver from

'
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the array of parties. [t was incumbeént upon the police to have issucd

notice under Section 133 of the Motor Vehicles Act Lo the owner of

the truck for disclosing the name of the truck driver, but it failed o do
so. ‘The reliance placed by the counsel for the appéllants, in the above
context, on the judgment of the Suprcﬁl-c Court in th:c casc of Meena
Vafiyal (supra) is also mispiaced. In this casc, the name of the
driver of the truck, Mahmood Hasan, was known to all concerned and
it was in such circuﬁﬁtanccs tha.f the Hon’ble Suprcﬁlc Court held

that the ‘Iribunal ought to have dirccted the claimants to implead

Mahmood [lasan who was allcgediy driving the vehicle at the time of

the accident, the rationalc being that W'hcn- a car bci()nﬁging to the
owner. insurcd with the [nsurance :Company ﬁnd being'; drivcn by a
driver employed by the insured, meets with ar: accident, tﬁc primary
liability under law for»paymc'm. of compensation is that of the driver.
The liability of the owner is only vicarious and that of the insurer is
by virtucr ol the contract of hjs'urance. with the owﬁcr. [n the instant
case, on the olh%‘r hand, the name of.thc driver is not forthcoming on

the record and it is not known who was the driver when the truck was
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parked in the mid'dle lo_f the road. For the same rcason, the reliance
placcd on bchall of the appt;llant'uiaon the judgment ol a Singlc
Bcnbh ol the Madhya Pradesh High Court in New India Assurance
Co. Ltd. vs. Munnidevi and Ors., I (1994) A‘CC 648 is. also
misplaced. |
12, Adverting next to the aspect of quantum of compensation
awa;rdcd by the learned Tribunal, in my opinion, the learned Tribunal
cam—u)l'bc faulted for assessing the qu'antum' of compensation on the
basis 0.1' the income-tax return of the dcceased for the asscssment year
1997-98,. which was filed prior to the decath of Lljc deccased, as it
.pertains to the [inancial year 1996-97. According to this Return, the
deceased was- carning -3 1_1,45,410/— per annum. liven ‘.th()ugh,
.._subscqucnt o his dcath, his father became the proprictor ol the
busincss of thc'deCeased_, but the profit and turnover-of the business
\:vcrc‘rcduccd substantially, which fact is evident from thc. incom_c—ta;(
) rcturns -for the assessment yéars 199_9-2000 to 2002-2003 placed on
Arcc‘orld as léx.PWl{S (collectively). Thus, in my view, lllc.'l‘l*ildLilwal

rightly asscssed the income of the deccased to be in the sum of
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T 11.46,000/- per annum. The deceased being scll‘—cmploycd'and no

other cvidence having been brought on record o show a rising trend

in his inucomc_. the “Iribunal rightly did not take into account the future
prospects of the deceased. |

13.  As regards the deduction made By the learncd '.l‘ribun.al towards
the personal expenses of the deceéscd? [ am at 'onc withlthc léamcd

counscl for the appellant-Insurance Company that the Tribunal ought

to have deducted onc-half (1/2)' instead of deducting onc-third (1/3)

. of the income of the deccased towards his personal cxpenses, the

deccased being a bachelor and his only dependents being his parents.
Thus calculated. the annual loss of dependency of the parents of the

deccased comes to T 5,73,000/— per annum. Tt is scttled law that this

'

multiplicand must be augmented by the usc. of an appropriate

multiplicr in consonance with-the age of fhe deecased or the age of
the claimants, whichever is higher. It is not in disputc that the lather

ol the deceased was 52 years of age on the date of the accidental

death of his son. Thus, in my view, thc appropriatc multiplicr in

consonance with the tabulated multipliers laid down in the casc ol
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Surlit Verma (supra) would-be the multiplicr of 110 In this mianncr.

the total loss of dependency ol the respondents No. 1 and 2 works out

to T 63,03,000/-. Adding 3 25,000/- to the aforcsaid sum of money as

awarded by the learned Tribunal towards loss of love and affection of

'

the deccased and funeral cxpenses, thé total amount payaiblc to the
parcnts of the deccased comes 10 3 63,28,0()()/;.- The award amount 1s
modificd accordingly.;

14. In view of ihc ;c1‘1’01-esaici, the sum of 63,28,()()0/— is adjudged
(o b¢ the [air and just compensation -payable (0 the  legal
representatives of the dcceas'cci ilj the instant casc al()ngv.vith intcrest

(hercon at the rtate of 7% per annum as awarded by the lcarned

‘ribunal from the date of the filing of the petition till the date of

- realisation. In view ol the fact that the amount of the award, in

accordance with the judgment of the learned ‘Iribunal, is lying

deposited with the Registrar General of this Court in the form of an

FDR. the Registrar General shall releasc to the legal representatives

of. the deceased the amount of T 63,28,000/- alongwith interest

thereon at the rate of 7% per annum from the date of the filing of the
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pctition till payment. The balance amount, if any, shall be retumcd to
the apb‘cllanl-lnsurance Company.‘

15. RCSl;lltantly,‘ the appeal of the Iﬁsurance Company is partly
allowed an.d the appeal of the claimants is dismissed ;13 being devoid
ol merit. There will be nd order as 10 costs.

16. Reccords of the learned Tribunal be sent back forthwith.

P KLt
REVA KHETRAPAL
(JUDGE)

September 13, 2011
km ' -
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