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YTEIAMAITL SEN, |

FACIOS) Mo 268/2011

1. 1his Appeal challenges the Order daled 4. 52011 of the
learned Single Judge who has concluded that the Court cannot
go into the controversy concerming the oxistenee or validity of
Lhier Arbilralion Clause invoked by one of the porties: nor can it
imsue an injunckion restraining Lthal party from continuing with
the arbitration proceedings initiaied by that party before the
American ;ﬂl‘hih‘ﬂﬂ&n Associntion. Succinckly slaled, Lhe case of

Lhe Appelsct 1s that oo m-hi’r._rm:i:m Clawpse [eatared os
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paragraph 11 of the "Cenlury 21 Infernational Sub Franchise
Agreemeont” ds only between tho styled Respondent No.d,
Realogy Corporation and DGS Wealtors Pyl Lid, 1Tis Agreement
is abviously and apparently a standard Moim contract prepared
Iy the Cloimant. L is salotary to beoar in mind that the role of
conira proferentem enjoing Courts to lean in favour of the party
which is not the oviginalor or drafter of the docurment if a
contradiction is ecnoountered. We have porused [he  soid
Agreement dated 24,10, 2007 which inconlroveriibly is belween
Lhe said two parties only. The Acbifralion Clause provides, dfer
alia, lor the submission of all cispules [or arl¥Etration to the New
York (Hlice of the American Arbitration Association. Sub-clause
(7)1 thereof empowers each ol those two pariies to apoomt its
athitrotor  who  will  Lkerealler, logether appoint a  third
AaThitrator to assume Lhe responsibilitics of the Chatrman of 1he
‘tribunal. Tt is also ool in cootroversy that the Appellant, Dr.
Devinder Kumar Gupta is the Managing Director of DGS
Heallors Pet. Ltd. and that the latter had executed noet only the
sub-franchise Agreement on behalf of the Company but also a
"Mopd of Guaranies and Indemmification” ol even date, that is,
24,10.2007, This Deed of CGuarantec and  Indemiification
admittedly is Hxhibit 1 to Lhe alorementioned “Century 27

International Sub Franchise Agreement”. The cootention on
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behalf of the Respondent is Lhat sinee the "Deed of CGuarantee
and ‘ndemnilication” is part and parcel of "Ceatury 21
International Sub Franchise Agrecment”, the Arbilration Clause
in the latter would also assume and lake the former within ils
swoep., With  this briel nareation, we must rule om the
corroctness of the impugred Judgmeni, that is, whether a civil
suit is nol maintainable with regard to Lhe existence or validity
of an arbitration agqrecmaeni.

2. A Division Bench of this Courl in Spestey ndusiros Lid
—vs- Punvant S, 2000 (%) AD Delhi 162 had deall with this
conuwadrum, but only partially. A Civil Suit had been dled in
thuse procesdings in which onc of Lhe prayers was for a
ed:laralion ‘1:. the Arbitration Clovsc was gon est and
unenforceable. The other reliefs perlained o the validity of the
Arhitral Award which had alteady been rendered. [nasmuch as
an Arhitral Award has not besn published so far a5 lhe parties
helore us are concerned, Spaaiex does nol apply on all [um.fs.
‘After analyzing Lhe celebrated Judgments reporied as Bhatia
Tnternalional —vs- Buik Tradipg 54, (200214 SCC 1040, and SBP
& Co. —ve Patel Tnginecerdng, (2003 8 5CC 618 and Sidp-Fisu
Chemical Co. Tid —vs- Aksh Cpiifibre .-’_.fe.:?‘., (A005) 7 500 2354,
the Division Bench in Sperntexr held that the suit was

incompetent and that the only procedure provided by Taw was 1o
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assail the Award after it had been published, by way of filing
Objections either under Section 34 or Seclion 48 of the
Arbitration & Concihation Ach, 1996 (A&C Acl), as the case may
be. I would alse be apposile to mention anolher Division Beach
decision titled Progressive Career Academy Pyl Lid. -vs-
FIIT JEE Ltd. which has been delivered on 15.5.2011. A batch
of Appeals and one Reference from a learned Single Judyge Lo the
Division Bench had heen heord together, all of which concerned
the jurisdiction of vivil courts whete allogations of bias had been
leveled against the Achitral Tribunal. Several decisions had been
rendored on this subjecl, whick came to be analyzed oy tho
Division Bench., The conclusion was that the A&T Act
contemplated an immediate remonsiration raising the bias of
the Arbitral Tribunal. In the event that the challenge on the
ground of bias was not acceptod, the remedy was o awaoit the
Award and Lherewpon raise grounds of bias as Objection under
Sections 34 and 48, as Lhe case may boo In the penoltimate
paragraph, it has been opined thal "curial nterforence is nol
possible at the pro-oward stage on the allegofions of bias or
impartialily of Lhe Arbitral Tribunal. 7 The AT Acl
proscribes  intervention by Courts  obviously  beocause  Lhe
endeavour and expectation of the Fegislalure is that the Award

showld be pronounced af the earliest; and logically, therefure,
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obtrusion and intermsptions foom any quarters are slatobory
anathema. As 11;1_5 already been r.tmmnintnd in Bhatia Lhe A&C
Act is unhappily worded, leadmg to an explosion of liflgation. 5o
lar as Seclion 11 of Lhe A&C Act is concemmed, it applies to
domesiic as well as international arbitra@ions. The heading of
the fasciculus styled os "PARI-IL - ENFOURCEMENT OF
CERTAIN FOREIGN AWARDS" oughl oot [0 coninin provisions
degling with modences which are anterior Lo Lhe publicalion of
an Award., However, courfs as well as the htigants, have by now
L]I.i-}[][}l't'lﬁ adept  at grappling  with  and  adjusiing Lo Lthe
meongruancies m the AL Act. Chaptor-l of part [ is styled as
“ANEW YORK CONVENTION AWARDS® anc  substantially
reproduces the New York Convenlion, Lo which litigaling parlies
hefore us are bound,

3. Returning to the [acls ol Lhe presenl case, Lhe bwo parlies
specitically mentioned in Lhe Arbilration Clause have already
submilted to the jurisdiction. of the American Arbitration
Association m how ¥York, 'The Plaintidt, howeser, contends that
o Arbitrotion Clauwse subsists betwesn Bealogy Corporation and
himsell, Hhatia lays down thal Parl I applies Lo all arbilralion.
Ergeo, sinee the PlainbiffAappellant s nol owilling Lo sobonib Lo
arhitration, and cspocizily sines the procedure prescribed in the

Arbitration Agqrecment docs not envisage the appoinlment of an
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arhitrator by the Appellant/Plainlilf, does not the Taw mandale
the invocation of Seciion 11 ol the A&C Act. Healogy
Corporation could have approached the Court under Section 11
(B) of the AS&C Acl slaling that the Appellant/Plamtiff has failed
in act as required under the agreed procedure and, therefore,
the Chief Justice of India should ordain necesszry measures. sSo
far as the facts of the case in hand are concerned, Realogy
Corporation as well as [DG% Realtors Pwl. 1id. hawve, in
comsononce  with the Arbitration Clause, appointed their
rospoctive Arbitrators. 'The legal nodus is that the Arhifration
lanse does ook poslwlate Lhat similar action has to be tolen by
the PlanliffAppellant, apparently windicaling bis coolention
thal he should nol be compelled to sabmib to the ansdiction of
Lhe Arbilral Tribunal. Be that as it may, none of the prowvasions of
Sacton 11 of the 3&0 Act cmpower the Chiefl Justice of India to
appoint on orbitrator cr behali of a thivd party, such as the
Plainﬁfﬂﬁppellant. This couwld ooy mean that Section 11 wold
have oo applicalion o cases such as the one before ws. But the
Plaintiff/Appellant cannot be left withoul legal remedy, wlhich
can either be by way of filing & vivil suit v, if he has received a
notice from the Arhitral Tribunal, ko mmedialely olmecl to Its
jurisdiction on the ground that he 15 not & necessary or pUoper

party to Lheose proceedings, Chviously and reasooably, Lhe
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PlaintifffAppellant can conlend Lhal the Arbitration Agreement
iz null and veid, inoperative or meapable of performanco wis-a-
vis him. We may also clarily thal Section 8, the gravemen or
intendomencl ol which is obviously apposite, does not coma to the
rescue of a parly. such as Lhe Plaintiff/Appellont, whoso
assertion is Lhal e has nol agreed to an adjudication of dispites
through arbilralion.

4. Mo ecavil s possible that il 15 an inlernalional commercial
arbitration that has been constituied in New York. ln Bhartf
Tefeventwras Livl —vs- DES Dnlerprises Poivate Lad, 12302005)
DLT 232, ﬂﬂe_af us [Vikramapt Sen, I.) bhad, alter due dissection
ol the A&C Acl, concluded Lhal in the case of an inlernalicnal
comrercisal o grhitration,  the concermed judicia! authority is
duty-hound to refer partics fo arbitration, cven without being
petiioned o do so, unless it rotuwrns the finding that the
Athitration Agreement is null and woid or inopeorative or
incapable of performance wis-a-vis scme or all the parties
concerned. IL s unconiroverlable Lhal & civil courl 15 a judicial
authority as contemplated by Section 45 of the AGC Ack. Ina
fashion similar to what would transpire under Section 8, by
virtue of Section 45, the civil coutt 3% statuloridy buund Lo go
into the guestion of whetner the Arbitration Clause sel up by

one party is null and void so lar as the objector is concerned. GF
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course, it would have been salutary for the Sectiom to have
separately provided for the event where one of tho parfios
alleges that it was net privy to any agreement to arbitrate upon
its dispates. This would hawe totally olwinted the filing of & otvil
snit as appropriate relief, within the parameters of the A&l Act,
would be available. IU was for Lkis reason Lhal in fhartf Lhe don
phsianie clause in Section 4o was found to he extremely
sujnilicant simee if, fnfre 303, neufralizes Tha effect of Secion 5
conlained in Tart [ whick prohibits intervention of judicial
aulhorilies governed by that Part,

B An analysis of decisions of Single Benches ol Lhis Courl
presents a veritable cawldron of opinions which can be broadly
segregoted Inlo bwo. One view is Lhat the Court must point thoe
adversaries Lo Lhe path of arbitral tribunal for a complete
adjudication of aii contentons; the other that before doing so
Lhe Court must satisfy itsell that an agreerent W arhilrale is
present so far as each ond every parly is covcerned belvre any
or all of them can be so relerred. As regards mainlaivability of a
suit EI:ESE'fl.i_llg the absence of an Arbitral Agresment  or
challenging Lhe constifution of an Arbifral Tobanal under an
alleged Arbitral Agreemenl, learned Siongle Judges of this Courl
hava h::]ﬂ divergont opinions. (i) in dfshay Kapur ws- Rishan

Kapoar 10503003) 1200 467, 2003(2) Ato LR 508{Del), a Suil fur
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Declaralion and Imjuneiion was diled agoinst an ‘Evaluation
Report’ and commocted arbilral proceadings, and the view was
that “if the Court is of the opinien that the action, in Lhe present
case the suit for declaration and injunction, 1s noi Lhe subject
matter of the arbitralion agreement, it would be improper not To
hear it. Notwithstanding the non obstomte words employed in
Seclion 3, if the dispute taisad in Lhe suit is not coverad by Lhe
Arhilralion Clagse, it must b considered on it moTits,
regardless of whether the Arbitration I'roceedings are impeded
in the process, 1t cannot be laid that Seclico 16 of 19536 Act
changes every aspect of common low and thal excepled, ar
exempiod or excluded mallers cannot he adjndicated upon even
in ohsence of a decision by the Acbilcator as to their
arhilrability, oo wherte the ammivalence of the Acrbitrator is
apparent”, (il ln fagson _.f:r?i'.‘r.'.rnf_i-ifrma.-’ L vs- Froatier Drilling
113(2004) DLT 189: 2004(76) DI} 209, the Maintill had [Gled a
Suit for declarstion and permanent injunetion seeldng a
Declaration  that  the  Arbitral  Agreement  stpulsting
international Arbitration with its seal in London is null, void and
inuperative, nog estand incapable of being performed and pass
an injunclivn agatnst the Defondanl [om taking any steps
puarsuant to the said Achitration Agreement. The Coutt, dealing

with an application under Order XXXTX Bules 1 and 2 for
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injuncton against invecalion ol Bank Cuarantee, held that a
“comparative perusal of Sections 45. and & of the Act mokes it
clear that under section 45 of the Act Lhe Court has been given
A wider discretion on fhe guesion ol relerring the poarties to
Arbilration. The apparenl reason 15 Lhal in the case of domestic
arhitration the legislation aiming al speedy relerence ol the
disputes to Arbitral Trihunal has left most of the mallees
ralating to existence and validity of Tho athitration agroemont to
be decided by the arbitrator themselves, Ilowewer, In cose of
foreigm arbitration, Seclion 43 of Lhe Acl clearly provides that
nolwilhslandieg anylhing contazned in Lhe parl one or o CPC, 4
Judicial authorily mayv refer the parties to Arpitralion unless it
hnds the agreements null and wmd, inoperative or incapable t:f'.
being performed. The condifonality mentoned in Section 45 of
the: Act arc conspicuonsly absent in Soction 8 of the Act. In casc
of foreigm Arhitrations enormous ezpernses and ciforts get
involved aod as such Lhe legislalure Irv ils wisdom bas Chooght
that the queslicn relaling Lo lhe walidily of Arlilration
Agraement, its  cooperativensss  and  capabibty of  being
performed should be examined by the Court ikself instead of
leaving those in the hands of Arbitrators o loreigo 1;:1:_'-.1:1..
L hercfore, this Coutt fully agrees with the submission made by

learned Counsel for the Plaintiff that the prosent case hefore
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invoking Section 45 of the Act as prayved by the Delendanl, this
Court iz under a duty to consider as to whelther the Arbilraiion
Agreement 1s null and woid, inoperalive or incapable of being
performed.” However on facls, Lhe Courl Iound Lthal the
Agreement is hindmg on the parties. The fraud alleged by the
Plainfiff was nnt such as would annul  the Arbitration
Agreement. The Conrt drew o distinction between frouds that
vitiate the entire base of the Contract and those which are
incidental and o zot strike al the rool ol Lhe agreement. (1) In
Bhartf, the Court was coce agaln conlronted wilk the issoe ol
maintamnabdlily of & BSuill in rospect of on In%nrn:—:ﬁ:mal
Arbilraltion. The Findings of Court on this logal conundrum can
be: enumerated as follows:-

fa} Pronouncemenl in Bhala Inlernationgl oo the
effect thal Parl I applies Lo all arbitration,
domeslic and wlerzalional does not conclude that
Section 8 pverriaes section 4o of ARC Act,

{h} - Section & doos not act 85 an g&hanlute har to Civdl
Courts,

(c)  Section 8 recquires/mandates Hlicg of an
application for reference, whereas Section 43
conlenmplales only & ’requeaL"f-::ur 1his purpose,

{dy Section & envisages the wofergnce to the
Arhatralion ol only Lhose disputes which the
Arbitrator 1s compelent or empowercd to doecide.
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(e  The enquiry of applicability of Arkitral Agrecmeont
to subsisting dispute is mandaied iz hoth Sections
d and Section 45, In SocHon &, the Court has o
return a prima facie finding, in Sectiom 45 it
should he in great detatl (Fhemgh in Shin-Eisu,
Suprcme Court boas held that the enquiny in case
of Scction 43 can alse he of prime facie nature).

(v Im O Carp —es- Todi fneesiars, 20068{4 Arh IR 119 {Del),
the Single Judge held & Clvil Suil o be mainlainable i a case of
i.[lL'l:‘in_n;;ELuu_T.LL of the Trade mark ‘City’ belonging to the Plamtiff
The Delendanl’s stand was that in light of establishment of "J0N
Idomain Name Dispute Hesolution FPolicy” the snit was not
maintoinable and the Court musl refer Lhe suil for Arbilralion
under the said INDRP regime. The Flaintiff had, inder afia,
asserced the jurisdiclion of the Civil Couorh on tae basis that
Lhere was no arbitration agroomoent between the partics. The
Court held in the favour of the Plaintff holdng the Suit to he
maintainable. v In Sare Lnernalional Lid —vs- Golden Agri
frternaidonal, 2010(3) ﬁ:.']::n.LR. 289, aupthored by Manmohan
mingh, T, a Suit [or Declaration was filed o declare the
!‘iI']JiLI‘ElLiUI] Agresment to be mop est as the same Wﬂs.a]]cgcd}y
nol sigoed by Fhe PlainhifT. On & grima fcdio analysis, the
learnod Single judge keld the suit w0 bhe maintainable and

dismissed Ornder VI Bule 11 application of Delendant relying on
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Section 5 ol A&C Act. Preliminary Issuc  as  regards
maintainability was Iramed and suil listed for further hearing.
(vi) In Locent Technelogies —ve- JUTCT Dank Lid, 2000 BLAL
574, authored by Gila Miltal, J., a Suit for declaring -an arhitral
agreemenl Lo be noperalive was held mamtainable ond nicrim
injunction granted in favour of the Plaintifl againsl the Bank
regarding guarantes of bridgn loan and procesding against him
1o arhitration proceedings, It was noted that Section 8 does not
prohibit the right of a party to maintain o suit in express torms.
It also conferred primocy on the Court to determine the
gueslion wilk regard Lo exslence ol an Arbilralion Agreement.
Under Section &, Lhe perly clapning existence of a wvalid
Arbitration Agreement has o fake that ples hy filing an
Application along with the agreement which would have to
stand the scruting of the Court. The other is enabled to take the
defence  of  walidity  and  bindinoness of the Acbitration
Agreemenl. Lookinyg al lhe prime faeie cose, rreparable loss
and balapce of cooveniemwee, an inlerim injunciion o favouar of
Plaintiff wos grontod,

(vill In Chal fevestirent —-vs- India Hulls Financis! Serndoes,
2009(165) DLT 652, Muralidhar, ]. o Suit for Declarafion and
[njunction againslt the Delendant alleging that the invocation of

Arbitration Agreement by issuance ol nolices under Section 21
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was iraudolent as the notices sent an the wrong Hl’][i]'l!f—ii-:‘t—l::i had
been filed. The Court held thoi such & Suit, in lght of Sectons b
and 16 of AtC Act, for restraizing the Defendant from involang
tho arbitration Agrooment was net maintainable, particnlarly
when it was not the casc af the Plaintff that the arbitration
Agrecment cither did not cxdst or that it was otherwise vitiated
M law. The same was upheld by the Diw;'lsima Bench. (viii) In
Handicrall and landioom Fxporl vs- Asfok Melal Corp., Beva
Ehetrapal, J. held a Suit for Declaration and Injunction against
arbilralion proceadings o be not maimtainable.

21, A vompoint reading of Sectioms §, & aod 146 of the
Act, in my vicw, point to the legisintive inteat that
tho Cidl Court must keen well away from the furf of
arbitration proceedings. Seclion 9, Seclion 37 and
seclion 34 are Lhe vrly Seclions where ueder Lhe
Civil Courl is allowed Lo inkerject. The irlervenlion
ol Lhe Civd Cour: uncer Section 9 of the Act is,
however, oonfined to the domain of interim orders
alomee and  that too, with 5 wWeow to gnsure
presemvation of the property which forms or ﬁm_*,r he
forming the subject maiter of the arldtration
proceedings. Sections 37 acd 34 invest the Civil
Courl wilh appellale powers in a moaner of
speaking. [ndubilably, the Creil Courl also entertains
applications under Seclions § and 11, but this is in
consonance with the provisions ol the Act itself

‘I hms, simpiy hocause while inderpreling Secions 4
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and 11 of the Act, il has been held by the Supreme
Court that the Comt belore relerring the parties to
arhitration, must salislyv ilsell of the existence and
validify of the athitration agreement, 15 nol reason
eoongh to hold that a suit For the declaralion of the
samo Telinf would also be maintainable. There 1s no
pravision in the Act enabbing the filing of sech a sull.
It also coonet he lost sight of that an applicstion
under Section 8 is liled In a case wiere o sult is
already before the Court; while an anplication under
Secline 11 is envisaged by Lhe Act mercly for the
reference ol Lhe dispules Lo arbilration by
appoinlmenl. ol Lhe Arbilealor Thas, 1o my
oonsidered opmion, mornly baoausn the Court muost
saftisty itself about the cxstence and validity of an
arbitroon agreement  when  foced with  an
application under Section 11 of the Act or onc ander
Nection B of the Act, is not good enough reason to
hold that il wowld be apen o o pority Lo the
arbilralion agresmenl lo Gle a swil challeaging the
validily or exislence of the arbitrabion agreemenl. |
24, The afornsaid position of Taw 1z no lungér

susceptible to challenge after a Honch of fthree-

Judges of the Supreme Coort in KV Aerner

Cementation Indio Ltd. (supra) hos Inid down that it
15 nol open Lo Lhe Civil Court to gqo into the gquestion
of non-exislence of an arbitration agreemont in a
suit. for deciaration, bolh I wview of the stringenl
provisions of Section 5 of the Arbitration Act and the
power beostowed upom Lhe Arbitral Tribunal fo rule
on its own jurisdiction by Seclion L6 of the Act,
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more so, as the decision ol the Athilral Tribunpal

would be amenable to be assailed within the ambit

of Saction 34 ol tho Act. I
(ix) Another Single Bench ewprossed a divergent opimon in
JTE India Privafo Lid-vs Shree Mukesh Shacmn, 127 (2006)
1T B2 - 2006(1) Ath 1.R 155, By plercing the corporate veil, the
Coutt wend inlo the issue of whelher the Piamti Company was
a party to Arbitralion Agreement and held that, i light of
Kvaerner. the Court musl refer those gquesliens to the Artatral
Tribunal, In this oase, Plamliff, o regislersd Company,
approached the Conrt with 4 Siil for Declaration and Igjunction
ageinst the Detendont from oroceeding with the Acbitration
under 1CC Rules in terms of sharehaolders agreemaenl between
Defendant Nool, Defendant No.2, 2 company and Doefendanl No.
3. Defendant No. 1 belng the major share holder in Plaintill
Company. An ad interim injunclion was genight o that matter
and Lhe stand taken by the Plaiulitf wos that since the Plaintiff
Company was not a parly o Lhe Arbitration Agreement the
claims could nol be reforred to Acrbilration. #Hor cooics,
Dafendant No.2 adopted the stance thal Plainlil Company was
only an alter ego ol Defendont No.ol whe is the major share
Lolder in the Company. Bhardd was distinguished on the point

that unlike BEartd in this case the Courl could not comé to the
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cunclusion that the agreemont was null, void or moperative,
Soukanya was distinguished on the posit thal there was no
guestion ol Dhilurcation ol claim, partally governed by lbhe
."'L[']:riLII'-ELLiml Agreement and partially falling out of il

(x) Roshan Lalwas also decided on the basis of observations
in Kvaener which is pre $&& {xi} In Speglex the very Single
Tench decided maimtainability of a Suit for Declaralion and

injunction against a foreign award, Hon'hle Single Judge,

relying on his own judgment of Hosfan fafoand the dictum of |

supreme Court in Avserer, held that a Suit for declaralion and

injunclion againsl  an  Arbilration  Proceeding | iz not
maintamable, Reliance was also placed oo Vewiore CLlodal
Fagineeriog —ve- Satyam Compoiers, AIR 2008 5C 1081 1o hold
that a Suit for declaration against an internationad award 15 not
maintainable and the Plaintff instead should have Oled
chiections under Section 34, In addition, lcamed Single Judge
also held Lhal reliel of Declaratien and Injunction are in the
apecies of specilic reliel which are discrefionary in nofure and
the Courts will not grant such discretionary tolicfs if any
allernate efficacious romedy is available, which In that casn was
available under the provisions of A&C Acl. This Juagmeont was
affirmed by Lhe Division Bench, Howewer, the distinction of

Sections 8 and 45 and the maintainability ol Suil for Declaration
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andgd Tn_jun{:Liun against the arbilralion agreement itsell was not
found germane by the Mwision Bench. (xiiy Agein, in Siree
Krishna Vanaspati (ndustrics vs- Virgoz Cils and Fals, 2008(6)
RAJ 511, the same Single Bench hetd a Suit for Declaration
and [njunclion to be not maintamable, The cloim of the Plaiotift
was that there was no concluded contract belween him aad the
Defondant and  Lhe Delendant sent a  unilaterally  signed
agreement  conbaining  a  clause  stipulating  ulernational
Arbitration with its =eal al Maealoysia, Learned Single Judge,
[ollowing his Judgment in Reskhan faf and Supreme Court's
Kvacrner, held Lhal Seclions 8 and Sochion 45 are almost
similar and thus the ratio of &vaerner; though given in conlext
of Section 8 and 16 of A&C Act, shouold be extrapclated on
Secton 45 and, Lherelore, the Suit to impede the process of
arhitration by seeking declaralory and injupctive rehef was held
not maointainable. lcarnmod Single Judge expressly refused to
tollow Bhartf in light of Kvaermer The lwmpugned udgment
discusses (Cheminal Safes Agencies -ve- Noraini Newart,
114§2004) DL 272 where anolther learned Single Judge had
concluded that ."111 the absence of lhe existence of a “defined
legel relationship”, Lhere is no question of there being an
arbitration agresmenl Detween the parlies Lo submit their

disputes to arbitration. The disputes which are relerable o
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arbitration are those dispules which are in respect of & "defined
legal relationship”, whoether .cu:rnLra-:I;ual or not. 1t does not
relate to all kinds of dispules. Therefore, it is the duty of the
judicial anthority, before il passes an order reforming Lhe parties
to arhitration under Scction 8§ of the soic Act, to satisly ilsell
that there exists an arbitration agreement ol the nature
described in Seclion 7 of the Act”, Fortunalely, Lhese discordant
ppinions have heen put in o crucible by several judgments of the
Apex Court and Lhe maelstrom has ceascd to oxist.

6, o Rvaermer Cemenfabon fodis [id -vs- Baranglal
Agarwal, 2001(6) Supreme 264, their lordships had speciHically
taken paims Lo ﬂ_bﬁénre thot - "there cannat be any dispule that
in [he absence ol any oarkitration clause in the agreemenl, &0
dispute could be referred [or acbitration to an arbitral Tribunal®.
The facts in that case were thal & suil had been fHed secking a
Declaration that thore doeos not exist any acbilration clausc
between the parties. lhe High Court ruled Lhal in view of
Section & ol Lhe AEC Act read with Section 16 thereol, smee the
Arhitral Tribunal pussesses power Lo rule on its own jurisdiction,
civil courts ought not to pass an injuncion restraining the
arbitral pracecdings. A study of the briel Order docs not roveal
Lhe precise nature of the PMlesimtiff's conlention. We must,

thorofore, perforce assume that the factual malvix in Kvasrner
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carved out an edception to the valegorical statoment that the
exstence of an arbitration clause is  cngquestionnbiy  the
foundation for a reference Lo arbitration.

7. P Anand Gajapathi Rajo —vs P V.G Haju, [2000] 2 5CR
fidgdt propounds that one of the four condilions which are
reguired Lo be satisfied ander sxlb-se;JLiuns[l}l and (2} of Secction
# betore any Court can cxercise its powers “to Tefer the parties
Lo arbatration” is that there is an arhitration agre.ement betweean:
Lhe parties. 'Phis requireinent was also found to be peremplory
in Spkanva foldings () Lid —vs- jayesh ff Pandya (2003) 6
SCC 5331 which was decided without reference to Gajapathf
KRafu. The following paragraphs justify reproduction:-

14. For lerpretation of Seclivn 8, Section 5 would
have no boarng hecause L ooly contemplates that in
the matiers governed by Part T of the Act, the judicial
authority shall not intervene excopt where so provided
in the Act. Lxcepl Section 8, thore is no other provision
in the Act thal in a pending suit, the dispule iy requined
to be referred tn the arbitralor. Further, the matter is
o required to be referred Lo Lhe Arhitral (ribunal, il
() the partics to the arbilratzon agrecment have not
hied any such application [or referring the dispute o
the arhitrater; () In a pending suit, such apnlication is
not filed before submiifing {firsk statement om the
substance of the dispute; or {3 such application is not
avcompanieid by the original arhitration agreement or

duly cortified copy thereof, Lhis wonuld, therefore, mean
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Lhab Lhe Arbitration Act does not oust Lhe jurisdiclion ol
the civil court to decide the dispule in a case whers
parties Lo the arbitration ogreemenl do aob  lake
appropriate stops as contemated wnder sub-sections
(1) and (2} ol Section & of the Act,

13. secondly, Lhere iz no provision in the Act thal when
the subjecl-matter of the suit ncludes subjzcl-maller of
lke arhitration agrecment 25 well as other disputes, thoe
matter is required Lo be referred to arbitration. There
15 also no provision [or aplitting the cause or parties
and referring Lhe subject matier of Lhé suil Lo the
arhbitrators.

14, Thirdly, there1s no provision as Lo whal is required
to be done 1n a case where scine parlies [ the sult are
not partics to the arbitralion agroemont. As against
this, under Section 24 of the Arbitration Act 1940,
some of the parties 0 a swit could apply that the
maktiers in dilfference between them be referred to
arbitration and the contt may reler the same o
arbilralion provideoo that the same can be separatod
from the rest of the subject maller of the suit, The
section also provided Lhat the soit wonld continue so
far as it related to parlies who have not joined in such
application.

15, The relevant language used in Section 8 is: "7 a
mailer wihiel iy dhe sulfect of an  arhitralion
agreemend”. Thie coutt 1= rooquired to reter the parties
Lo arintration. Therefore, the suit should he in respeck
of "a matfer” which the parties sove agreed Lo reler
and which comes within the ambil ol arbilralion

agreemenl. Where, however, 8 suib s commencd —
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8.

"ag to & matter” which lies outside the arbitration
agreement and is also beiween some of the parties who
are nol parties to the arbilralion agreement, there is no
question of application of Section 8. The words “a
maffer' indicate thal Lhe ontire subjecl-matler o the
suit should be subject to arbitrofion agreement.

In Skin-Else the majority had held that n prima facie

finding by Lhe judicial authority is mandatory before parties can

he reterred Lo arbitration. The following passzige bears oul this

Viegy:-

B4, Another undesirable result flows fram Lhe view that
the courl vonchsively rules upon Lhe validity of the
arbitralion agrecrent at the pre-refercnee stage. If a
inal ifinding were to be made upon the arbitration
agreement, Pndmmg it walid and operative, such a
finding might, operate as res judicata. s, one ground
made available by Parliament under Section 48(13a)- to
assail the aweard at the post-aword slage, by impugning
the walidity of the arbitration agreernent, would he
totally precluded hecanse the linding under Secton 45
on the said issuc wowld be final. The approach
suggested by Brother Sabharwal, |, would, thereiore,
preciude this ground iz cases where Section 43 is in
fact resorted o by parlies. Indeed, the proscent case is
such a case, where the ground might be procluded it a
final finding were Lo be arrived at by the trial court in

~ the applicalion under Section 45,
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o lhe Seven Judge Beoch in 588 has also preforred this
interpretotion ol the cbalule, as will be avidont 'FI"t'ﬂ.'l,"l n perusal of

this extract from Lhe celebraled Judgpnoent:-

19, It is also oot possible to accept the argument Lhat
there is an exclusive conferment of jurisdiction on the
Arbitral Tribunal, to decide on the existence or validity
of the arbilralivn agreemcont. Seclion 8 of the Aot
conlempldtes o judicial aulhority before which an
action s browght in & matler which 1s the subject of an
arbitration agreement, on the torms spocified Lhepein,
to refor the dispule Lo arbitration. A judiciad aulhority
ws such is oot defioed in the Act, 1t would cerlainly
include the courl gy defined in Section 2{e) of the Act .
and would also, m our opinien, include olher courts and
may even inclede a special tribunsl like the Consumer
Forum (sec Folr Alc Eoginesrs (791 6d, v, MUK Modi).
When the Defendanl Lo an action before a judicizl
authority raises the plea that there is on orbitration
agreement. aad Lthe subject-matter of Lhe claeim is
covvered by Lhe agreomont and the plainliffl or the
person who has approoched Lhe judicial authority for
reliel, disputes the same, the judicial authority, in the
absence af any restriclion in Lhe Act, has nocessarily 1o
- decide whether, in facl. there is in oxistence o valid
arhitration agreement and whether the dispute that is
sought to be raised helore it, is covored by the
arhitration clause. IL iy difficuls o contemplate that the
Judicial avthority bas also Lo act mechanically or has

merely Lo see Lhe origimal arbifreion agreemont
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produced belore iL, apd mechanically rodfer the parties

to on arbitralion.
10, Ourrtesearch has revealsd  Andhrn Pradesh  Fourism
fevelpgpment Corporalion Limifed v Pampa Hotels Limited,
(2010} 5 SCC 425 which, indeed, is an inleresiing precedent
relevanl and gormone to the conlroversy hefore us, Phe facts
were that an application under Section 11 had been filed during
the reqime of Roakan Raffwayr Coporabion Led —vs .-'I»:a"ﬁ'huf
Construction Co., (2000) 7 SCC 201 and hence, laking the
exeroise to be mecely administrative in nalure, wilhoet more,
the parlies been roferred Lo arbilration by the High L‘n:nﬁrt.
Conswgquent. on SBP Lheir lordships opined Lhal il was
necessary for the Court, prior to the apoomlmenl of the
arbitrators, Lo coms to a prima facie lindicy, ofer glis, of the
exislence of an arhitration clause belween the pattics, However,
in view of the fact thal Lhe parties weore already belore Lhe
Arbitrator, their Lordships ruled thot the arbilralor would hawve
to decide the issue ms to the exislence of an arhitration
aqreement. Their |ordships, however, clarified that the facts_ of
the casc had resuited in a peculiar positon. The fallowing
extract from Pairpa feleds conlaining & nmarration of facts,
dizcloses the relevance of this decision tn the controversy botore

LS.
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16. 5eclion 7 of the Act as noliced above, defines an
arbitration agreemaent as an agreement by &he partias to
submit to orbitcalion. The word "party” is defined in
sSection 20114 of the Act as o party to an arbitration
agreemenl. An agrooment enforceable by law s &
contract. An agreomeznt has to be bebweon two or more
persons. Therefore if one ol the two partics L-u the
arbitration agrecment was ool in oxistonce when the
coglract was made, then obviously there was no
contract and if there was no contract, there is no
question of 4 clause in such conlracl heing  an
arbitraiion agreement hetween the pariies.
17, The two ayreements dated 30-3-2002 categorically
refer to Pampa Hotels Ltd, as an existing Company
{promoted lur the purpose of inplementing the project
hy Suedalagunta Hotcls Ltd) incorporsted under the
provisions of the Companies Act, having ils registered
coffive at 204, TP, Area, Tirupsthi and represenled by its
Managing Director Shr 5. Javarama Chowdary, The
agreelnents are not entered by the promotoers of the
Company, Dbul purportodly by the Company  itself,
represented by its Managing Diceclor. Admittedly on
30-3-2002 there was no such company in cxistence.
Admittedly there was no such company having ils
registorod ollice al Z049, 1.°. Aren, Tirupathi on that
date. Admittedly, 5. Jayarama Chowdary was nol Lhe
Momaging Direclor of any company of that name on Lhat
date. When one of the parties fo the lease ogreement
and management  agrooment,  wons 80 non-existent

mmagrinary parly, thore is no contract,
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18, Thiz is not a case of one of the parties being in

sxistence, but being under some legal disability to enter
mle contracts. This is A case whore there was oo " pacrky®
al. all, but someone claiming that there was an exisling
compuny capahle of entering inlo conlracls. The
position would have heen differenl, had the agresment
been enterad mto by the promolers of Lhe respondent
Company before ifs incorporation [or ke purposes of
the Company and such contract was warranted by the
terms of Incorporation.
1%, Seclion 15 of the Specific Relfel Act, 1963 prowides
a5 follows:
"15. Who may obtain specilic performance.  Fyoopt as
plherwise provided by s Chapler, the specific
performance af a coafract may be abitatned hye—
= # *
(4} when the promoters of a company have, helore ils
incorporation, ealered into & contract for the purposes
of the company, and such contract is warronted by the
terms of ihe incorporation, the company:
Prowvided that the compony bas accepted the contract
and has communicaled such acceptanoe to the other
party to the contract.”

[emnhasis supplied)
20, IL is evident from Section 1504 of the Specilic Beliet
Act thal if Lhe lease agreement and the management
agreement had been entered mto by the promaters of
Lhe Company stating that they z2ro onfering into the
vontract for the purpose of the Company to be
ingoTpoTated, in their capacity as promoters and that
such contract is. warrented by Lhe Llerms of the
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incorporation of the Company, the agreement would
have been wvalid; and [he lerm reqgarding arbitration
therein could have been entorced. Dut for reasons best
known to themselves, the agresement was entered oot by
the prowmoters of Pampa IIotels Lid.. on behalf ::uf a
Company proposed Lo be ncorpozated by hem, bt By &
non-exisling  Company  claiming fo b Aan existing
Company. This clearly shows that thore 15 no arbitration
agreement hetweaen the rospondent {applicant in the
application under Scction 11 of the Act) and AP, 1130
againsk whom sueh agreemont is sought to be enforced,
Aer Cuostion (150

21, Tet us next consider the question as Lo who should
decide the queslion wheiher there s an existing
arpilralion agresment or not. Should it be decided by
the Chiel Justice or his designoate hefore wmaking an
appointment under Scction 11 of the Act, or Iy Lhe
arbitrator who s appeointed under Section 11 of the Act?
'T'his question is no longer res inlegra.

A2, It 15 held in 58P & Co. v, Pabed Fogog, £id (2000) B
sCC BlE and Nations! fmsurence oo (6D v, Hoghars
Polpiah (P Lid (2009) 1 S0C0C 207 that the cuestion
whether there is an arbitration agrecment and whether
the party who has applied under Section 11 of the Act,
is a party to such an agreement. is an [ssae which is to
be decided by the Chiel Justice or his designale ander
Section 11 of the Acl belore appointing an arbilrator,
Therelore Lhere can be no doubl Lhal Lhe issue ought Lo
bhave beaen decided by Lhe learned designate of the Chief

Justice and could not have been lell Lo Lhe artalralor,
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11.  Our attention has been drawn-to 5 A Prassd —ve AMopnet
Finance Lid, (2011) 1 SCC 320 olwdously for the reason that
tho facts appear lo bave heen cast in the some mould, Their
Lordship enuncialed the legal position in these words-

8. Thus Lhere can be reference Lo avhbilration only if
there is an arbitration agrecment belwesn the parties,
The Ack makes it clear thal an artntrator can he
appointed under the Act at the instance of a party to an
arbitration agreement only in respect of disputes wilh
another party to Lhe arbitration agreement. I thers is &
dispute belwesn a pariy to an arbitration agrasment,
with other parties to the arbitration agresmoent as also
non-parties Lo the arhittation agreement, reference to
arbitralion or appnintment of arbitraior can he only
wilh raspect 1o the parties Lo the arbilraton agreement
and nat the non-parties. _

2. There is no dispute that the loan agroemenls among
the first respondenl (lender), the second respondent
(horrower) and  the third  respondent  (Quarantor)
contained a provision for orbitration. The s4id prowision
for arbilration is extracted below: '

“In the cwent of any dispule, question or dilterence
ASRg oul of or in connection with this apresmend and
the respective righis and obligefions of o parties
Aercunder, the same shall be referred to the arhitration
n accordance with Lhe provisions of Be Arbitration Act,
1040,

Bul the appellant was not a party o the same. 1o fact

Lhe appellant's lettor of guarantec for s, Wb lakhs was

FAO[OS] 26872011 Page 30 of 54



-

givan on 27-10 1995, prior to Lhe dates of the two loaon
ngreemenls. It is also nol m dispute that the letter dated
27.10-1093  given hy  the appellant to the lirsl
respondent did not contain & provision for arbitration;
and that excepl the said letter dated 27-10-1993, |he
appellant did not exccule any document or issug any
communication,

1. An arlitration agreement. botween the leader on the
one hand snd the borrower and one of Lthe gquarantors
on the other, canool be deemed or construcd @0 he an
arbitration agreement in respect of another guaraulor
who was nol a party fo the arbitration agreemenl.
Therefore, Lhere wos no arbitration agreement as
defined under Sections 7{4){4) or (5) ol the Act, insofar
as the appellant was concerned, though there was an
arbitration agrocment as delined under Section 74
of the Act In regard to the second sand third
respondents, As the lelter datod 27-10-1992% docs not
refer o any document containing an arbitration clause,
thore is also no arbitration agreemenl hotween the first
respondent and the appellant as comtemolated under
scction 7(3) of the Act.

12, We are in the post SBP ora where it s incumbent on the
Court to at leasl come to o prima facde concliosion thal an
arbifration agreemeant exists between the partics, We are aware
that plguanl siluations can arise, such as wnere a porty alleges
that the signatures on the Memorandem of Understanding

conkaming an arbitration clause are forgories, such a defence
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would tanlamount o the non-exislence of & arbitration clause
and must be distinguished from defences whoro it is pleaded
that the arbitration compact has been rendered null and void or
ineffective. Fuortunately, for us, such & stuation hos ot
manifested itself before us. In Herw Faports —vs- Tiffins Baryies,
MANU/MEZ23622008 decided on 02,09,2008, the learned Singlo
Judge had come to Lbe conelu siom that the abjeclion portaining
to forgery had ool been suhstontiated and hence the parties
wore relerred to arbitration. We must immedintely meniion
another Division Bench Indgment in Gwval fovesimont B Lid —vs-
fndiabulls  Finsncial Services Lid, 2000 X AD(Delhi) 705
upaolding the decision of the learned Single Judge Lo the effoct
that o suit under Section 34 of the Specilic Relicf Act, 1963 was
harred inasmuch as the grievance pertained to the issuance of a
notice and its legifimacy even Lhough the notice wuas a pre
condilion tn the exercise ol jurisdiction by the Arbitral Tribunal.
Secar fndustries Lid —vs- Godrof & Hoyce Mg Co LA, (204
3 SO 447 had been taken into consideralion.

13. In the mpugned judgment, Lhe iearned Single fudge has
applied the wision Bench Judgment in Spostex as also Lhe
aingle Judge decision in Sosfian Laf Cupla —vs- Parssram
Heldinegs Db LA, 20090157) BLT 712, The lirsl featuro to he

noted is that Reshao Lad deals with a domestic athitraiion and,
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therefore, Seclion 45 ol Lhe A&%C Acl was notl In contemplation.
The learned Single Judge, inier afiz, concluded Lhat the word
‘parly’ In Section 8 ol Lhe ASC Acl relers Lo a pazly Lo the suil in
codlradislinction to a parly Lo the arbilralion agreemerl. The
learaed Single Judge, in the impugned Judgmenl, has dismissed
the applications seeking inbterim reliel but inexplicably has kepl
Lhe Suail alive for further comsideration. The garned Sngle
Judge was stotutorily nound to retuin a Inding with recand to
whether or not the action or suit was the subject matter of an
arbitration agrecment. In the facts of the case before us, sioce
we are dealing wilk an inlernsg I:ic.ma] commereial arbilrahon,
aection 45 of the AGC Act comes into play. Aftor considoring all
the: complexitics in the cose, one of us had concluded in BH3rEF
that a formal application under Section 45 ol the A&TC Act was
not pecessary, sioce it is incumbenl I'or a Courl seised of an
acllon i a matler m respect of which the parfies have made an
arbifration agrecmeont as envisaged Io Section 44, o refer the
pathics to arhitration except if the Couwrt linds thal Lhe said
agreement is null and void, ineperative and incapable of being
perlormed. The dismissal ol the Suil or Lhe rejeclion ol the
application for interim reliel under Order XXX Rules 1 and 4
of the Code of Civil Procedure, 1908 (CPC) has the effect of

reforring the parties to arkitration. By sagaciously pot making a
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statement under Section 4 of the ASC Act, the Defendant has
achicved indircctly what he could not hose ochieved directly,
namcly, making it inevitable for the Flaintil? to join arbitral
procecdings without any consideration or adjudicaetion of its
pica that no arbitration agreement exisls belween the parties. It
is Ior Lhis reason lhat it seems to us essendial thaet the Couort
showd have procesded under Section 8 or Scction 45 of the
A&C Act, as the case may be and with o view to return a inding
un the existence of an orbitrotion oagreemenlt belween Lhe
parties. If the prime facke inding is in favour of Lhe exislence of
an arbitration agreement, the Courl would rightly Joswe it to the
Arhitral ‘ITibunal io go inlo and determine the detafls and the
minute objeclions raised by the Plaintiff. The E:Duﬁ; ought not to
skirt: this 1ssue, a5 it would tantomount to roaning counter Lo the
decisions of the Supreme Courl in Kvesrmer, SHP and
Sukanya.

14, We would siso like to clarity that the provisions of Section
34 and Section 47 of the Specilic Belief Ac?, 1%653 mav not apply
s0 far as the prayers of Declaralion or Injunection are concorned.
We say this for the reascen thal both these relefs are actively
and specifically contemplaled in Lhe A5&C Aqk itself in totms of
sSection B and Section 45 thereol. The proposition that Scction 5

ol Lhe ARC Ack bars the jurisdiction of c¢ivil courts may he oo
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widely staled, especially on s considerstion of Secloe & ol Lthe
AdC Acl for Lhe reazen thai an arbiration agresmenl may
perlorce be nullified or given a goby and abandoned consequent
on the failure ol Lhe Defendanl W bring ids exislence Lo Lhe
notice of the Court. This pniporkant feature is offon losk sight of

IS5, What course is to be charterocd by us, is the nest wowed
question. Smee the learned Single has not conformed to the
compalsions of Section 8 and Section 45 ol the A&C Acl and has
dismisscd the applications under Crder XENTE Ralies 1 and 2 of
the CPC on Lhe preoise thal the juriasdiction of i.i civi) conrt is
barred under Section b of the A& Act, shouwld the malter be
remanded for retuming at leost a pidma facie linding as Lo Lhe
cxistence of an arbitration agreement between the paries. In
SBPas well as Bharti, the expenses that would mevitolily have
Lo be imcurred in an arbitration where the venue was oulside
India weighed hoavily in the mind of the Courl leading JLJ_E-;‘E.J'I_:H
Sahharwal {as the learned Chief Justice of India then was) in
Sffn-Cisu (minorily opiman) to conclude thal in sucl mallers 4
final conclasion as to the meaintainabilily of arbatral procecdings
ought to be returned. We musl alwavs be mindful of the maxm
ul jus i remedivan, The maxim can be appeascd, it sooms to
us, by the consideralion that the Mambf could avail his remody

by canvassing perlaining to the non existence of an orhitration
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¢lause befors the Acbitral Tribunal itsell llowewer, in ao
infernational artbitration where e venue 15 outside India and
costs are indeed prohibitive, it is our opimon, predicated on
pronouncemsnts of the Supreme Courl, Lhal Lhe respunﬁl:_biﬁt_ﬁr
to roturm at least a prims fAcde inding on Lhe existence ol an
arbifration agroement and is operative and capable of h'i;:ing
performed, connot be diverted by the Court te the Arbitral
Tribunal.

b, Inm Addid Cafir —vs- Stale of Cliarafband (2008) 10 SCC
07, their Lordships have receally clarified Lhal Lhere is always a
presumplion i [svour of the junsdiction of the oial gourt.
Lnfortunatoly, f.hn Ade(: Act does not provide a remedy to a
parsom claiming the non-cxistence of aa arbitration agreement
excopt by submitting to the jurisdiction ol the Arbitral Tribuaal
under section 16, In the evenl Lhat Lhe Acbilral Tribunal does
nol return a delermination negating its owm jurisdiction the
slatutory THTll'lHI.']j.? is onlv hy way of Objections under Section 34
of the A&C Act. Yet, paradoxically, e Acl mandales Lhis
adjndication under Section & and Seclion 45 ol the A&C Act as
well 05 under Seclion 11{6) Lhereol. Il avpears to us wholly
mcongrucus Lhal when suach a curial invesiigalion s inviled by
the Ly of a cavil suat, it should he renderd nugatory by simply

holding that a civil court has mo jurisdiction. ''he maftor has
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been discussed at great length and all its complexities have
been Taid bare hefore us, We, Lherelore, Lhink il vexalivus and
1idle fo remand the matter back o the Single Dench lLor
relurning # specific finding as to the existence of an elicacious
arbitrabon agreement as well as the parlies bound by il A
sitnation, similar to the one al hand, had arisen in Pampa
Hofels as well as Monnet Faasce,

17. The i.mpugnl:.‘l:i_judgmem proceasds on the basis that a civil
s5uill soeks a docloraton to Lhe efect that the Plaintiff does not
have fo submil o the jurisdiction of on orbitral tribunal
Accovdingly, it does nol even guestion of consider wlhelher an
arhitration agreement subsistz botween the parties. A Wrillen
tatemenl.  has  not been filed  and instead, tho
DiefendantTiospondent had verbally pressed for the dismissal of
the suit as not mainlainable. The uncontroverted positios is thal
the Appeliant/Plaintill is personally not a party to the arbitration
agreement, albeil he has sigmed on hehalf of the Company in Lhe
capacily of its Manoging Direclor. Meaned Finance and
Fampa Totels irresislibly and imnmedintely comes to mind, The
PlaintifffAppellanl does not oxpostulate shat the Company of
which he is the Managmg Director is oot privy to the arkbitralion
agreements. Indeed, the Company bas already submitied to the

arbitration of the Americon Arbitration Association (AAA) The
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Plaintiffs postulation is that he has wrongly, illegally snd
mischievopusly sought to have bheoon made ‘;!'ZI'?'J."'L-:L’ to thiljr.n:&
proveedings. I is af least latent that the toason for this wonld
be Lo transform the lmited Hability of the Company inta
unfettered and unrestricted boundaries. The clefmart can
indeed prass all the relicfs availakble cgainst the Plaialill in his
slalus as & quarantor. But the Plaintdl cannol be foreed intn the
arbitration, for the simple reason that he [Ti-ri not agrees to be
personally bound by the Arbitration Clanse, In the backdrop of
his refusal Lo participate in the arbitration conducted by AAA in
New York, the claimant conld have resorted to Seclivn 11 of the
A&C Act, and in that event the Courl would have heen ohliged
to pronounce ol this poink. A perusal of Scction 45 of the A&C
Act makes it padpably clear that the Court must reder the parlies
to ﬂ;n: arbitration if it finds thalt an officacious, operative and
performable agreement for arbitration axists, 1L matlers little if
this exercise is supplicated for by Lhe parky assertng the non-
exizstence of the Arbitration Agreemeni or, ns in the present
casc, by o Plainliil praving for & Declaration to like ellecl. Tt is
fortunate that Lhe Judge has, whether exercising jurisdiction as
a CIVIL judge or under the ALC Ant, power Lo relurn Lbe requisile
inding. Since we are of the tnequivocal opinion Lhat an

Arbitration Agreement did ool come aboul  wiv-a-wvis the
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Potitionoer, we must aceopt the Appeal and in exercise of powers
under Scction 4o of the AGT Act restrain Realogy Corporalion,
Respondent Wo.l, from preferming or proseouting any olaim
against thee MaintifffAppellant in procecdings under the aegis of
the American Athitration Associafion.

WEAMOS) No, 1124720140 & CI No, 20283/2010

18, Dy the Impugned Qrder, Lhe learned Single Judge has suo

moto invoked he provisions of Order VIT Hule 11 of the CIMC.
£

Therealler, he has not considered it necossary to go into the

gquestion ol whelhaer Part-I or Patt-Il of the A&C Act wonld apply

c&since he found Section A5 of the A&C Act o be directly

attracted and cfficacious. In his opinion, the Defendants had
already effectively invoked Lhe Achilrabion Clause. Accordingly,
the learned Single Judge has wvacated the intorim Orders,
leaving Lhe parlies to first submit to Concilintion proceedings in
terms of Clause 17.1 of the Shareholders’ Agreewmenl. In
Realogy Corporation (FAOKS) No 208/2011], I'.h.u Suit has not
been dismissed and only Lthe application under Order XXXIX
came to be rejecied. Perkaps for that reason, since the dismissal
of an applicalion  onder Order XXXIX of the OPC s
uonfquesbionably and ancontrovertihly appealable, an ohjection
on the maintainahility of the Appeal had not been raised by the

[Respondent. [t has, however, been vocilerowsly argued in Lhe
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presenl case by Mr, N.K. Eaul, learned Senior Counsel for the
Respondent that the Appeal 15 not permitted by law., The
argument is that tho leamed Single Tudge, having specifically
pradicated the impugmod Order on Section 45 ol Lhe A&T Act,
and having adjured the partics tn comply with furLlu:f sleps
postulated in the Arbitration Agrecment, an Appeal under
Seclon 50 ol Lhe A&C Acl is nol available, Reliance has been
placed on Shin Ffsu, Uskha Drager Dol Lidl v Dragerwenk
Al 17002010) DLT BZg and Mukesd .!:Zﬁc."uma where our
learned Brother, Manmohar Singh, J., speaking for the Division
Bench, had remained steadfast o hiy anslvsis of the law in
Fgha, Support has alse heen drawn from  Shivnath  fai
Harmarain ndia Co. —-vs- Clencore Crain Rotterdam, ATE 2010
Delhi 31 wherein one of us {Sen, J.). speaking lor Lhe Division
Benpch, had held thab Totters Patont are nob awvailablo. Finally
and insurmountably, reference is mode to Frersé Doy Lawson
Litdd —vs- findad Fxporis L, MANUISC/OTE1/2011 whersin the
llon'bie Supreme Court has set all controversies at rest by
holding Lhat [otters Patont cammot be fnvoked to sestoin on
Appeal assatling order falling in the realm of arbitration unless
this right is specifically bestowed., 'The entre |Judgment in
Fuerst requues Lo be read carelully. We, however, shiaal only

maention that Thoeir Lordships had taken note of the fack that,
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confrarvy to Section 37 of the A&C Act, Section 50 of Lhe A&C
Act docs not contain the words "and from any others”. Despite
this departwre in Section 40 of the aA&C Act, Foerst
nevertheless holds that Letters Patent will not be available.

19, The couotenlion in supporct of the maintainabkility of the
Appeal 15 Lhal wherever a declsion proceeds on UI‘(IEI; Vil
Bule 11 ol Lhe CPC, an appedl will be mainlbanable under
Section 96 road with Order X1 Buaie 1 of the CPC. This 15 also
the contention raizcd in BFA(OS) No3952010 and FAO(OS)
Na 69872010, 'Lhis is becouse Seclion 2 of Lhe CPC ordains Lhat
the consequence of allowien an application wnder Crder VD
Rule 11 ol the CPC s the drawing up of a deecree, 1T this
argument is taken on face value, only a Begular First Appeal on
which ad valorem courl lees musl be alfixed, and certainly not
an FAQ (IMirst Appeal rom Order), may be maintainablie. It our
npinien, it appears o ws Lhat even an RFA s not available. So
tar as the presenl Appeal is concerned, the learned Single Judge
has whigquiiously toferred to Order VIIT Rule 11 as well as
Section 445 of the AC Acl The deciion, howevor, is fowd
predicated particularly and scuarcely on Section 45 of the A&C
Act which reposes responsibibty on the Court CD‘.l'-_‘fl'r}.ntEifl wilh
an internalional eommercial arbitrotion to refer the parties Lo

arbitration unless it finds that the said agreemenl is noll and
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voied, inoperative or incapahle of boing performed. After due
cogitation, the leamed Single Judge has not found cause or
regson o refuse to rofer the parfics to arbitmaton; instead, he
has directed them to first resort to Conciliation in terms of
Arbitration Agrecment. 'Tho provisions of Section 30 of the Ak
At state that an appenl sholl lie from on Order refusing to refer
the parties to arbilralion. A holisic reading of the impugned
Order will make il appatent that it is not predicated on the CPC
but rather essentially on the provisions of the ASC Acl In
Lo of  India ve-  hodba Dngineering Works,
MANU/DESZRRZL01L, A Division Lench has opined, in
substantially similar circumstances, Lhal “sinee the suit was
filed under the provisions of Arhitration Act, 1940 the same
would govers Lthe lis and a dismissal of the suil under Order VIT
Bule 11 of Wke Code of Civil Procedure will nol obviale the bar of
seclion 3% which allows only those appeals emanating from the
parbicalar orders enumersled therein”. Coincidentally, Mr AS.
Chandhink, the learned Addstiomal Solicitor Ceneral, had argueed
that case also. The verdict has not hoen challenged before the
Hon'ble Supreme Court 1311 date. in the present Appeal, even in
the face of submission made by Dr, AM, Singhvi, learned Senior
Counsel for the Appellant, we remain steadlasl in our opinion

that regardless of any relerence lo Order VIT Rale 11, the
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present Appeal is oot maintainablc sinee the Order avoswedly s
ane passcd under Section A5 of the A&C Act, We think it is
inconsequential and irrelevant whether it is the Defendant or
Lhe Plaintff who draws the attention of the Coutt to Section 45
of the A&C Act. 5o far as the present case is concerned, one of
the prayers in the Plaintl is for a Declaration lhat the subject
Arbitration Clause is uncerlain, null and void, inoperative and
incapable of being eoforcod, words which are omarkolbly
reminiscent and redolent of Section 445 of the A&&C Act, [ the
ouil were ko continune, an Issue would have Lo be struck on Lhis
mspect, which would stand comprebensively and completely
covered by Section 45 of the A&C Act., Theorefore, it camot be
gainsaid thot the investigation and determination by Lhe Court,
so far as Lhis aspeck 15 :;un!:nmcd, is nol lully comprehended and
consumed by Secltion 45 of the ARC Acl As wr have already
observed above, the Plaionlill, therofore, mnst be held L0 have
invoked Section 43 ol Lhe A&C Act by fling the plaint, and the
Court iz immediately duty-bound to return a Ouding thereon. 1t
has done s0, and has referred the parties Lo pursue channels of
remedy covisaged in the Arbitration Agresment. An Appeal is,
therefore, nol maintninable. We must, however, cladily that in
terms of SHEL ond Shin-Freu, this is only a orima Sede opinion

on the jurisdiclion of the Arbitral Tribunal which is always
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subject to tho detailed discussion and verdict of the Arbitral
Tribunal.

20, The Appeal is dismissed. CM Mo ARB302010 is also
flisimissed. |

REA(QS) MNob® 2010 & CM No 113802010 and FAGIGS)
No GABA010 & Ch No. 2231373010

21. 'The Defendant being Lhe Bespondent in those Appeals had
filed oan ElleJli'E-ElLiL.:IIl ander Ozder VI Kule 11 of the CPC for
rejection of the Plaint, He hos deown supporl lom Evaener anid
floshan Fal The linding of rthe learned Single Judge is
contained n Paragraph 46 of the Impogned Order dated
1.6.2010 which is to the effect that “I do nol. prima facie find
thal Lhe impugred ciouse is aull apd woid or inoperative or
ineapeble of being perlormed due Lo the reason that the ‘;:nlain.,"‘iﬂ'
itsedf has relied upon this clause and has taken advantage of it",
Facially, Lthe learned Single Judge lLas proceeded undoer
section 43 of Lthe Afl] Act as the use ol Lhe words cmploved
canndt justifiably be perceived as coincidentzl, uninlentional or
serendipitous, The next neragraph, however, is  palpably
irreconcilable Lo the gravamom of the Judgmenk T led to the
filing of a Review in which the learned Single [udge claTified
that the word ‘not’ should have been byped into the said
paragraph between the words “parties by agreement have ...
cxpressly and impledly”. The clarificatory Order  dafed
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S0.11.2010 has led fo the filing of FAUAIGS] No. 6952010, We

think il wunecesszary ko go into the dinlectics pretorred by the

" learned Single Judge. ‘What is of significance and substance is

that the learned Single Judge has retumed the finding that it is
evident thal the parties by agrooment have not expressly and
impliedly excluded the prondsions of the Arbitration Act, 1996
This suil is not maintainable”. Caclier, be had expressed the
opinion that the Arbilration clause was not nall and void or
Inoporative or incapable of being performed, which phraseology
I5 1 symc with Section 45 of the A& Aot Wi are in complete
agroement with Lhe learned Singie [vdge tiat the parties have
agqreed Lo resolve or adiudicate  their dispubkes  through
arbitration. 'Mhe learned Judge has cormectly rojected the Plaiot
=0 a@% to compel the Plainlif to raise its Claims belure Lhe
Arbitral Tribunal. We again hasten to clacily Lhal without
referring Lhe parties to the Arbitral Tribunal or the Ceonciliator,
as the vase may be, Lhe learned Single Judge has only
proceeded on a prima fAcie view. All guestions can be raized
belore the Arbitral Tribunal which will have to answer them
delnitively, 'In particular, the Appellant will be fully entitled to
argue that imasmuch as the Avhilralion Clause reters Lo
Interndlional Taw’, it may be vages and thus incapable of beng

performed. A plausible  sexplanation  fas, bowever, boon
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proffersd by Mr, Sandeep Sethi, learned Senior Counsel for the
Respondent: by drawing our attenfion ta the factund position
oblaining in Singapore. Mt Sethi has argucd that anlike in
India, there 1z an Intermatiomal Arbitrafion Act concerning

mrernational commoercial arbetrations as well as o0 Arbitration

Act desling only with domestic arbilralion. According to him,

the reforence to Interoalional Law iz guite ohwviously to the
Internotional Arbitralion Acl, This cquestion will alse have to be
uncguivocally ruled upon by the Arbiteal Iribunal, it the
Appellant/FPlainlill chooses tn agitate in that forum also.

22, The Appeals are dismissed, M Nos 11380/2010 apd
2231320010 are alsa dismissed.

REA{OS) No.13/2004

23, The Appellant/Plaintiff had fled o Suil seeking  Lhe
following Reliafs:-

g} 1ssue a permanenl injunclion restraining delendant
Mol from  cncashing the bank guorantee  dated
22 92004 issued by defendant No.4;

b] issuc o permanent injunction restraining defendant
No.d from paying out any monies wnder the Bonk
Guarantee dated 22.9,2004;

C) issue s mandatory injunction direcling delendant
No.l to refinn the Bank Guarantoo daved 22.9.2004 to
Lhe plainiiff;

d) issue o mandalory injunction dicecting defendant
N2 Lo subrmat s bank guaranter of 1% of lhe
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contractaal omount in terms of the tender dated
20.6.2004 and the Joint Deed of Ulnderlaking daled
18.8. 2004,

ur in the alternative

155ue 4 mandatory injunction directing defendaonl Nos 2
and 3 o sooure the delfendant Nooi/plaintiff for the bid
security heing the bank guaranles amomt ssued by
defendant No,4;

) issuc o mandatory injunclion directing defendant
No.l to permil it, in place of defondant No., to furnish
the bank gquarantes of 1% znd to perlorm  Lhe
obligalions under the fonder along witk delendant Mo 5:
I} declare 1that Clause 321 of Lbe ITBE as iovalid and
liahle to be struck down;

g) awartd gosts;

h) pass such otheor further order(x) as may be deomed fit

and proper in the ecls and circurrstonces ol the case.

24, Defendanl Nool, WIPC, thereupon filed an application
under Section 8 of the ALC Act drawing Lhe sttention to the
existence of un Arbitration Clause hetween Plaietitf and NTRC.

23.  Defendant No.2, Alslom resorted to Section 43 of the A&C
Acl which, in effect, could have the same consermence, putting
A halt to the civil proceedings by directing the concerned par Lies
to submit te arbitration as per the Arbifration Clawse in their
respeclive contract. We . way mention that there were othor
defendants, in the arena of paclios with whom avowedly there
was no Arbitratios Clavse. We advert to this fact for the r‘easu:un.
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thal the Appellant had msuccesstully relied on Lhe decision of
Lhe Supreme Court in Sudanva Lo conlend that a partial
reference was Impermissible in law. The lgarmed Single Judge,
in pur view, has rightly concluded thal the impleadment of other
parties was malafide. Order [ and 1T of the ;:f':]'{'l refors to
migjoindeT of couses ol aclion as woell 43 misjoinder of parties
and  contains an explanation that cowts would roact to
migjolnder, especially where It may lead Lo s miscarrviage of
Jusiice or a complication so lur as Trial is coneernecd, These
principles impel us to affirm the conclusion of the learned Single
Judge in this rogard. IL is in theso circumstances Lhat the
learned Single Judge has rojected the Plaml. This is ahviously
because by virlue of Section 5 of the AG&S Act, the Court was
duty-bound e refer the parlies Lo arbilration. lo like ellecl,
since a commercial  arbilralion had uncontroverlibly been
cntered Lo between the Plaintiff and Defendant Mool (domestic
commercinl arbitration) sand Defendanl ™No.2  (interootional
comunercial arbitralion, the wvenue of which is Parts), Lhe Suit
could not be proceeded with. Swenska HMHandefs Barkon —vs-
indian Charge Chrome Limied, 199403) 5CC 155 has not been
discussed hersimabave, Seclion 3 of  Lbke Foreign Awards
(Hecognition and  Caforcemeont] Acl, 1967, which was

incorporated in law because of trealy obligations in connecton
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with The New York Convention on the Recogpition and
I'mforcement ol Tvreign Avkntral Awards, 1958 (The Now York
C.omvention), coame Lo he rellecled upon. The following
paragraphs from  the celebraled Jodgmens, whote  Thetr
Lordships had emphasived on the duty of the Court to refer the
parties to arbitration, are reproduced below:-

40). The only ground given by Lhe High Court for
refusing the stay of the suil agains. defendants 1 to 3 is
as mentioned earlier. The High Court has also pointed
out that since lhe plaint docs not moke severable
allegations  against  different  defondants who  are
parties Lo dilferent contracts, with differenl arbilration
agreements and the ollegations mede by the plaintiff
againsl different defendants are such Lhal they cannot
be separated from each other and sinee the arbitrations
betwoeen the plainlidl and different defendanls roay
hawe to go Lo different arbitrators, ai the arhilration
clauses must be freated as havicy become inoperative,
It has further been obsorved J:J:,. Lhe High Court: that if
all the agresmonts conlainiug arbitration clauses wilh
diflerent defondants bad envisaged only one arbilralor
for adjudicating all Lhe disputes, the Lacl that there
woTe several agroements wilth Lthe difforent defendants
would ool have affected Lhe maller and the aweard
given by the sommon arlitealors conld bove bouwod all
the parlies in the soit,

41. T appears to us Lthal the aforesaid reasoning of the
High Court is strained and totaly esroneeus, it also
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amounts to disregarding the Tﬁan{iattnry' provision of
.SDCH—.EI'J] 3 of the Foreign Awards At

47, For purposes of the presenl vase we are, lor the
prescnt, considering morely the applh:aﬁmm for stay of
the suit filed on behalf of the leoders. [ is clear from
thoir applicafions that all the condifions envisaged lor
the opplicakility of Section 3 of the Foreign Awards Acl
are fully complied with.

43 The ploinlill . by mersly enlerincg into  other
conlracls with dillerenl parlies cannol prejudice or
defeal the .!'jghth' of Lhe different parly under the
different contract, particularly when the righl ol Lhe
forcign arbitration has beon provided by Parliament as
an indefeasible rigfht in which the court, does not have
any kind of discrelinn.

4d. The artutrelion s conlewmplaled as per Seclion 3 o
Lhe Toreign Awards Act, The plaimtifl by filing a plaial
canned,  make he  arbniration clavse  invaiid or
imoperative, ‘lherefore, the finding of the High Court
that the arbilralion agreemeols  have  becoms
moperative and meapable of being performed or invalid

15 vrouneaus i law and, thetefore, must b scot asido,

26.  The learned Single Judge has also correcily rejecled whal
was #500T a5 "hogey of unworkabilily due Lo separele arbilration

clauscs  embedded in  bwo  differenl  agreemonts®. The

ohservations ol the Courl of Appaal in fenos Macsy —ve Haondior

& Natermmaon GmbH, 1981(1) Lieds LR 302 are apposive and

justify exbroction:
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In my judgment, on the Lrue construction of theso
waords, “incapable of being perlorned” relates to the
arbilration agreemenl under Lhe consideration, 'The
meapacily of one parly 1o Lhal agresment o implement
his obligalions ander Lhe agreement does not, in my
judgmenl, remdger Lhe egreement one which s
meapahle of performance wilinn Lhe seclion anyg more
thon the inability of 2 purchaser under a coolracl for
purchase of land to find the purchasc price when the
time comes o complete the sale could Qe soid to Tonder

Lt contraclt for sale incapable ol performance, The

agresmenl ouly becomes mncapable of performance in
my view if the circumsianoees are such that it could no
longer be porformed, even if hoth parties were ready,
alxe and willing to perform it...

A7, The duty of the Court Lo reler the varlies o arbilralion
under Sectaon 45 of the A&C Act was again emphasizad by the
Hon'ble Supreme Court in CA 705571996 titled Mfs. AEG
Alktiengesellschall V= Insotex (Indiz) 1td., docideod onm
10.4.1996. The Oraer is oxtracted b'r_rlmw as it 15 not reported:-

Temve granted,

We have heard learned counsel elaborately on all
facets of this Sligation. Aller s owe have docided to
s it up 1 Lhs mannnr.

Wilkhout adverting o the corrcctess or olherwise
of Lhe drcision rJ;F the ITigh Courl, il becomes olherwise
plain that it has relused Lo interfers in the ordoers of the
Company law Buoard daled 8™ July, 1993 and the

< FAQIOR] 2RE 201, Page 51 ot 54

T

—

Tty
o



dispute is kepl wilhin the domaim of the said Hoard for
the dizposal. One of the questions which is it supposad
Lo decide is about the fitle to tho share m dispute.
- While s, the Arbitration ond Concilinfion Ordinance,
1996 has appeared on Lhe scene eliective from |anuary
245 1907 which Ordinance baelore ils lapse has been ro-
promulgatod. Section 40 thereo! enjoins a judiciat
suthority (the Company Law Doard being one such
judicial aathoriiy) when reuesbad by oany one ol Lhe
poThics or any porson claiming throuwgh or under him,
where the parties Aove moce an agreement referred to
in Seclion 44, Lo refer [he parties o arbitration, valess
it finds Lhat Lke said agreemenl is nwll oo void,
- moperative  or inedpable of 0 being perlormed.
Undisputahly, there exists an arbitration agreesment
beltwoen the partics whereby their disputos arismg oot
of the controct wouwld be referable to oo orbitrator
having nis lecow seatb alt Zurich, Swilverland, and to
wihich diSpuLEb Lhe substanbnee law of conlbract as
prevalent i Izdia would apply. The Company Taw
Board would thus be ohiiged @0 procood n accordance
with Soctiom 4o and refer the pooties Lo orchitration,
hocanse the agreement is neither null and voud, nor
mﬂpﬂrﬁﬂk?e or  lncapdable  of  being performed,
Incapability, of vourse, has not to be andersiood as
heing lwconvenienced. When the partics enter nlbo such
agreemeni with open oves thoey ore prosumed o nave
incurred on themselves the nconveniences inherent in
ther deal, | hus, ondy an application by any of Lhe parlies
is Teguired to be made, which would seb the judicial

authorily Lo acl i L manner provvided. The appellant
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hefore us has given oul in uneg@vocal lerms that it
hereby malkes an oral application before us to reler the
parties Lo arbilralion &3 conceived of 1o Lhe contract
and on our exkerlainment of such application we gel Lo
the view, and accordingly find, that lhe judiciat
authorily vannol prevaricate in any manner in gracting
the ralief. We thes direct the judicial authorily o
ministerally draw such relerence ic accordance wikh
law as its own and in thal way Lhe maller be pat to an
enc. Betore we do that, we record Lhe statement of
learned counsel for the socond respondenl AEG-NOGET
Limiled, the Indian company, that it is underlaken on
its behall that whatever be the rosult of the artabralion
regarding Lhe Lille Lo Lhe shaves, that would he hinding
and adoptod by the said respondesl in respect Lo the
transfor or otherwise of the sharos.

On these terms and directions, thn appeat stands
disposed of, o costs,

28. Learned Counsel For Lhe Respondenl had reised ireshold
vhjections on the meintainability of the Appeal, Mr. T K. Ganju,
learned Senior Conunsel for the Appellant, has Taised cantentions
simnilar to those which we have olready amswered obove, We
think that in order Lo aveid prolixily, we should nol lraverse
those argqumerls again simee our conclusion remains that an
appeal s nol maintainable. Again, we reiterabe that in refermning
the partics cithor ander Section B or Section 15 of the ARG Act,

B MIMa facie view Is expressed by the Courl. We have no reason
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to belicvwe thot if thie Plaintiff chooses to resorl Bo allernative

dispute resolution mechavism postulated by the Arbilralion
Clausg, so far as PG 15 concerned, the venue would be
domestic. As far as Alstom  is  concerned, L owould be
imtornational and in comsomance with the mlernalional compact
under the oedis of Bules of Concilintion nnd Arhitration of the
[nternational Chamber of Commerce, Paris,

28, This Appeal is also rejecled accordingly.

—
[ VIKIRAMA[TT SEN
JLGE

( SIDDIIARTIH MRIDUL }
July 25, 2011 TUDGE
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