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CORAM:
HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE MANMOHAN
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ORDER
% 14.12.2010

In this batch of writ petitions, the basic prayer is to declare
Section 65(90a) read with Section 65(105)(zzzz) of the Finance Act,
1994 (for short “the Act”) as amended by the Finance Act, 2007,
Finance Act 2008 and Finance Act, 2010 as ultra vires the
Constitution of India as there is colourable exercise of power
inasmuch as the Legislature does not have the legislative competence
in this field as it basically pertains to List II of the Seventh Schedule
of the Constitution of India.

Quite apart from above, various averments have been made in
the writ petitions stating, inter alia, that Section 65(105)(zzzz) of the
Act cannot really cover mere renting of immovable property in the net
of service tax. It is averred that in the earlier definition of the said
provision words used in relation of renting of immovable property
were ‘for use in the course or furtherance of business or commerce’
and the present provision has only made a different kind of contour
but by such an amendment, it cannot be held that mere renting of
immovable property without any kind of rider would tantamount to

service and thereby would be covered in the ambit and sweep of
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service tax.

In the course of hearing of these writ petitions, Mr. Harish N.
Salve, learned senior counsel and other learned senior counsel
appearing for petitioners have commended us to the decision rendered
in Home Solution Retail India Ltd. Vs. UOI & Ors, 158 (2009) DLT
722 (DB). Mr. Salve has drawn inspiration from paragraph nos. 31,
34 and 35 of the said judgment. We think it apt to reproduce
paragraphs 34 and 35 of Home Solution (supra):-

“34. From the above discussion, it is apparent that
service tax is a value added tax. It is a tax on value
addition provided by a service provider. It is obvious that
it must have connection with a service and, there must be
some value addition by that service. If there is no value
addition, then there is no service. With this in mind, it
would be instructive to analyse the provisions of Section
65(105)(zzzz). It has reference to a service provided or
to be provided to any person, by any other person in
relation to ‘renting of immovable property for use in the
course or furtherance of business or commerce’. The
wordings of the provision are so structured as to entail —
a service provided or to be provided to ‘A’ by ‘B’ in
relation to ‘C’. Here, ‘A’ is the recipient of the service,
‘B’ is the service provider and ‘C’ is the subject matter.
As pointed out above by Mr Ganesh, the expression ‘in
relation to’ may be of widest amplitude, but it has been
used in the said Act as per its context. Sometimes, ‘in
relation to” would include the subject matter following it
and on other occasions it would not. As in the case of the
service of dry cleaning, the expression ‘in relation to dry
cleaning’ also has reference to the very service of dry
cleaning. On the other hand, the service referred to in
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Section 65(105)(v), which refers to a service provided by
a real estate agent ‘in relation to real estate’, does not,
obviously, include the subject matter as a service. This is
so because real estate by itself cannot by any stretch of
imagination be regarded as a service. Going back to the
structured sentence, i.e.— service provided or to be
provided to ‘A’ by ‘B’ in relation to ‘C’, it is obvious that
‘C’ can either be a service (such as dry cleaning, hair
dressing, etc.) or not a service by itself, such as real
estate. The expression ‘in relation to’ would, therefore,
have different meanings depending on whether ‘C’ is a
service or is not a service. If ‘C’ is a service, then the
expression ‘in relation to’ means the service ‘C’ as well
as any other service having connection with the service
‘C’. Where ‘C’ is not a service, the expression ‘in
relation to’ would have reference only to some service
which has a connection with ‘C’. But, this would not
imply that ‘C’ itself is a service.

35. From this analysis, it is clear that we have to
understand as to whether renting of immovable property
for use in the course or furtherance of business or
commerce by itself is a service. There is no dispute that
any service connected with the renting of such
immovable property would fall within the ambit of
Section 65(105)(zzzz) and would be exigible to service
tax. The question is whether renting of such immovable
property by itself constitutes a service and, thereby, a
taxable service. We have already seen that service tax is
a value added tax. It is a tax on the value addition
provided by some service provider. Insofar as renting of
immovable property for use in the course or furtherance
of business or commerce is concerned, we are unable to
discern any value addition. Consequently, the renting of
immovable property for use in the course or furtherance
of business of commerce by itself does not entail any
value addition and, therefore, cannot be regarded as a
service. Of course, if there is some other service, such as
air conditioning service provided alongwith the renting
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of immovable property, then it would fall within Section
65(105)(zzzz). ”

Relying upon the aforesaid paragraphs, it is submitted by Mr.
Salve that in the said decision it has been clearly held by the Division
Bench that the renting of the immovable property for use in course or
furtherance of business or commerce by itself does not entail any
value addition and, therefore, cannot be regarded as service. Mr.
Salve would submit that when such a conclusion has been arrived at
while interpreting the concept of service tax in respect of letting
simplicitor, by amending the Act with regard to renting of immovable
property by Finance Act, 2010 the situation cannot improve.

Mr. A.S. Chandiok, learned Additional Solicitor General of
India has taken us to paragraphs 8 and 13 of the Home Solution
(supra) and submitted that the said decision cannot be treated as a
precedent which would be binding on this Division Bench inasmuch
as the recording of a finding of that nature was not necessary for
adjudication of the /is that was involved in the said case. In essence,
the submission of Mr. Chandiok is that when a controversy does not
arise in a case and a Bench makes certain observations, the same

should not be treated as a binding precedent.
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Though on a conceptual proposition the submission of
Mr. Chandiok cannot be disregarded, yet if the judgment rendered in
Home Solution (supra) is read in entirety and finding recorded therein
is perused, there can be no scintilla of doubt that it has the binding
effect on another Division Bench.

At this juncture, we have been apprised by Mr. A.S. Chandiok
that the judgment in Home Solution (supra) has been assailed before
the Apex Court and their Lordships have granted leave therein. Mr.
Salve, learned senior counsel does not dispute the said position. Mr.
Salve has also brought to our notice that in the said SLP, the Union of
India in Ground Nos. 11 and 12 has basically challenged the said
findings.

Be it noted, the interim order passed by this Court has been
challenged by the Union of India in CC No. 16960/2010 (Union of
India & Ors. Vs. Home Solutions Retails India & Ors.) before the
Apex Court, wherein their Lordships have passed the following
order:-

X3

Counsel appearing for the parties agree that they
would make all efforts for getting the writ petition,
pending in the High Court, disposed of on the next date
and therefore, no order is required to be passed on this,
for the present. We request the High Court to dispose of
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the writ petition itself since an interim order is passed,

which according to the petitioners, is creating prejudice

fo their interest.

Re-notify in the second week of January, 2011.”

In the course of hearing, learned counsel for the parties fairly
stated that they will bring it to the notice of their Lordships of the
Apex Court and shall seek expeditious disposal of the SLP filed
against the judgment rendered in Home Solution (supra).

In view of the aforesaid submissions raised at the bar, we are
inclined to adjourn these matters.

Call on 25" January, 2011 for direction.

Interim order passed on earlier occasions shall remain in force.

CHIEF JUSTICE

MANMOHAN, J
DECEMBER 14, 2010
m
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