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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ CUSAA 26/2011 & CM APPL. 11083/2011
+ CUSAA 27/2011 & CM APPL. 11086/2011
+ CUSAA 28/2011 & CM APPL. 11095/2011

% Date of Decision: 18^^"November,2011.

RAHV KUMAR SHARMA Appellant
Through Mr. Mohit Singh, Adv.

versus

COMMISSIONER OF CENTRAL EXCISE
ADJUDICATION Respondent

Through Mr. Satish Kumar, Sr. Standing
cousnel

CORAM:
HON'BLE MR. JUSTICE SANJIV KHANNA
HON'BLE MR. JUSTICE R.V. EASWAR

1.WhetherReportersof localpapersmay be allowedto see thejudgment?
2. To be referred to the Reporter or not ?
3. Whether the judgment should be reported in the Digest?

SANJIV KHANNA J; (ORAL)

These three appeals under Section 130 of the Customs Act, 1962

(Act, for short) arises out of the common order passed by the Central
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Excise and Service Tax Appellate Tribunal (tribunal, for short) dated
15.3.2010.

2. By the impugnedorder, the tribunalhas dismissedappealsfiled by
the appellant herein, Rajiv Kumar Sharma, Preventive Officer of the
Customs who was posted as Inspector, Customs, Tejwant Singh, and
JagmohanSingh. Penalty was also imposed on Sanjay Kumar but it
appearsthathe didnot file any appeal.

3. The impugnedorder sustainspenalty of Rs.lO lakhs, Rs.lO lakhs
and Rs.7.50 lakhs imposedon the appellantvide order dated 30.12.2003
passedby the CommissionerofCustoms(Adjudication). ^

4. The main and the primary contentionraised by appellant in the
present appeal is that the impugned order passed by the tribunal is
perverse and is contrary to the material and evidence on record for the
following reasons :

(1) The market enquiry report submittedby the appellantwas
not placed on record.

(2) The factoryverificationreportsubmittedby the appellanthas
been wrongly disbelievedas false. A

(3) There is no evidenceand materialto show that the appellant
had carriedout examinationandcleared19 shippingbills.
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(4) Mere telephone conversations between the appellant and
TejwantSinghdid not establishconspiracyor collusion.

(5) JagmohanSinghhadwithdrawn/retractedhis statement.

(6) The Commissionerhad let off and exoneratedand did not
impose any penaltyon other departmentalofficersGorvinderSingh
Sohal,B K Pabri and V. Valte. For the samereasoning,the appellant

shouldnot be penalized. The tribunalignoredthe contentionsof the
appellanton this aspectas well as the reply to the show cause notice
submittedby the appellantwith referenceto the role of B K Pabri,V.
Valte and Gorvinder Singh Sohal.

5. Tejwant Singh, as sole proprietor of Unicorn Industries, had
exported microphonesvide 26 shipping bills by declaring their export
value at US dollars 39.85 per piece. The total exports were valued at
Rs.12,06,65,805/-and he had availedof DEPB credit of Rs.1,67,55,800/-.

The allegation,which has been acceptedby the tribunal, is that the said
microphoneswere procuredand purchasedby TejwantSinghat Rs.16.50
per piece only i.e. for total value of Rs.28,74,588/-. The microphones
were shown as exportedto a supplierin USA i.e. Omid TradeLinks,Los
Angeles with the sole intent to fraudulently avail export incentives
available under the DEPB scheme since the said incentive is based on the

export value.
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6. In so far as wrongful claim of DEPB credit by Tejwant Singh is
concerned the Commissioner and the tribunal have relied upon on

following findings :

(1) The exported, consignment was valued by the customs
authorities in USA at US dollars 0.26 per piece and US dollars 1.38

per piece.

(2) Tejwant Singh in his several statements has stated and
admittedthat he had purchasedthe exportedmicrophonesfrom Anil
Saxena at the rate of Rs.16.50 per piece. His subsequent statement

that he had purchased these microphones from one Sudhir was
unsubstantiated and false.

(3) Anil Saxena had admitted that he had sold the exported
microphonesto Tejwant Singh at a meager price of Rs.16.50 per
piece.

(4) Tejwant singh had falsely claimed that these microphones
were manufactured in his factory at Mayapuri, New Delhi. On

enquiryand as per documentsavailable,TejwantSingh did not have
any equipmentfor manufactureof microphonesin the said factory.
Tejwant Singh did not have requisitetechnicalknowledgeand was
not able to establish purchase of raw material, engagement of
workersetc. requiredfor manufactureof microphones.
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7. The question which arises for considerationis whether there is
sufficientmaterial or evidence to show involvementof the appellant in the

aforesaid fraudulent transactions to claim DEPB credit.

8. At the very outset it may be statedthat we are not concernedand
are not requiredto examinewhetherthere was sufficientevidenceor not
againstother departmentalofficersagainstwhom show cause notice was
issued,namely GorvinderSingh Sohal, B K Pabri and V. Valte. We are
primarily concerned, whether there is evidence and material to show
involvementof the appellantand what is the role assignedto the appellant
as per the evidenceand materialon record. Negativeequalitycannotbe
pleaded as a defence to any action which is in accord with law and
justified.

9. The appellanthas not disputedthat he had carriedout examination
of the exported microphones in respect of seven shipping bills. The
appellanthas also not deniedthat he had been deputedto carryout market
valuationof the microphonesafter two samples were drawn, when the
first shippingbill was submittedfor clearanceto the customs authorities.
The appellant has admitted that he was deputed to undertake factory
verificationof the unit of TejwantSinghat Mayapuriand had submitteda
positivereport in favourof TejwantSingh.

10. Regardingclose associationand involvementof the appellant,the
Commissioner and the tribunal have heavily relied upon the statements of
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SanjayKumar, customshouse agent of TejwantSingh, who had handled
the exportconsignmentscoveredby the 26 shippingbills. SanjayKumar
was cross-examined by the appellant but he reiterated his earlier
statementsand confirmedinvolvementof the appellantin the fraudulent
claim and his associationwith Tejwant Singh. It may be importantto
reproduce, the findings recorded by the Commissioner against the
appellanton the basisofstatementsmade by SanjayKumar.

"109. So far as the statements of Shri Sanjay Kumar are
concerned,thesewere his voluntarystatementstenderedunder
Section 108 of the Customs Act, 1962. Shri Sanjay Kumar
being Customs House Agent of Shri Tejwant Singh, was
aware of all the activities as he was handling export
consignments for and on behalf of Shri Tejwant Singh.
Moreover, during the cross-examinationconducted by Shri
Rajeev Kumar Sharma, Inspector Customs, Shri Sanjay
Kumar had reiterated the submissionsalready made in his said
statementsandthus, confirmingthe truthof the facts disclosed
in the statements tendered voluntarily by Shri Sanjay Kumar.
Further there is no contradiction in the statements of Shri
SanjayKumar tenderedby him on 12.7.2001and 21.11.2001,
as pointed out by the notices. Shri Sanjay Kumar in his
statementdated 21.11.2001 had explainedthat initiallyboth
microphonesas well as fuel pump diaphragmswere assessed
provisionally by the processing officer; that the first
consignmentof microphonesof Cheval brand was exported
by Shri Tejwant Singh @ US$ 39.85; that during physical
examination of said goods, two samples of small black
colouredmicrophonelike objectswere drawn by Shri Rajeev
Kumar Sharma for market enquiry and it was only after
drawal of these samples, the meeting of Shri Rajeev Kumar
Sharma was got fixed with Shri Tejwant Singh in the
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Parikarma Restaurant, Connaught Place, New Delhi, where
both Shri Rajeev Kumar Sharma and Tejwant Singh had a
confidential talk for about 15 minutes. It was at this restaurant
only where Shri TejwantSingh handed over two letter heads
of different firms which were filled in hand writing and some
of the words which he remembered were

"To whomsoever it may concern"

One person Rajeev Kumar Sharma came to me
with the samples of microphonesCheval TM. I confirm the
priceofthis microphoneas Rs. 800/- to Rs. 900/-minimum."

Shri Sanjay Kumar had further stated that after 2-3 days, he
met Shri Rajeev Kmar Sharma and Shri Rajeev Kumar
handedover to himcopiesof the shippingbills, endorsedwith
the stamp of "final assessment".Shri SanjayKumar had also
admitted that Shri Tejwant Singh had given one mobile
(Model Sony Z5) to Shri Rajeev Sharma as a gift while
comingout of the aboveRestaurant.Shri SanjayKumar in his
above statement had also stated that all the processing
formalities in the case of exports of firms of Shri Tejwant
Singh were being completed by Rajeev Kumar Sharma
himself and that he used to hand over all the shipping bills and
file to Rajeev Kumar Sharma to carry out physical
examinationof the goods and afterhalf an hour RajeevKumar
Sharma, Inspector used to hand over all the shipping bills
back to him containing examination reports and 'let export'
order to given by the Supdt. Shri Sanjay Kumar had
specifically stated that "after the first consignment was
shipped, physical examinationwas never carried out by any
customs officer in any of these consignments and the
packageswere never opened."Therefore,Shri SanjayKumar
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had clarified that the samples were drawn only once from the
first consignmentand thereafterno sampleswere drawn. The
duties of a Customs House Agent include getting the shipping
bills processed, physical examination of the export
consignmentand completionof customs formalitiesand Shri
Sanjay Kumar, being the Customs House Agent, was
associated in all the above activities and whatever activities
took place in the examinationhall, were explainedby him in
his above statements, which are quite creditable and their
credibilityhas not been questionedby the notices with any
evidence, documentary or otherwise. Admittedly Shri
Jagmohan Singh was also deputed by Shri Tejwant Sigh to
look afterhis exportconsignmentsin the examinationhall and
Shri Jagmohan Singh had also stated in his statementdated
29.8.2001 that no samples were drawn from the consignments
during examination in his presence ever, thereby
corroborating the statementsof Shri SanjayKumar."

11. Penaltyof Rs.l lakh has been imposedon SanjayKumar. Copy of
the statementsmade by SanjayKumar includinghis cross-examinationby
the appellanthave not been placedon record.However,duringthe course
ofhearingit was admittedthat SanjayKumarwas not cross-examinedand
questionedwith regard to his statementabout the meetingbetweenhim,
Tejwant Singh and the appellantat ParikramaRestaurantand what had
transpiredand happened in the said meeting. The order passed by the
Commissioner specifically notes and records that Sanjay Kumar was

cross-examinedby the appellantbut he had reiteratedhis statementsand

confirmed the truth of the facts disclosed in his earlier statements.
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12. Jagmohan Singh had corroborated active involvement and
participationof the appellant in the fraudulent claim, in his statements
recorded on 29.8.2001 and 15.10.2001. The contention of the appellant is

that JagmohanSingh on 16.10.2001had retractedthe statementrecorded
on 15.10.2001on the ground that the said statementwas extractedunder
force, coercionas well as physicaltorture. It may bepertinentto note and
Id. counsel for the appellantvery fairly has brought to our notice, order
dated 27^^ April, 2011 passed in CustomsAppealNo.1/2011,2/2011 and
3/2011 in the case of Jagmohan Singh Vs. Commissionerof Central
Excise(Adjudication),whichrecordsas under :

"5. In para 52 of the impugned order, the Tribunal has
recorded that the premises of the appellant are situated in J-
7/86 at Rajouri Garden, New Delhi. He is now the proprietor
of M/s Lotus Cargo Service.More importantly,what is noted
is that the statement of the appellant was recorded on
29.8.2001 as well and in this statement he had disclosed that he
issued airway bills for the firms namely, M/s Zap Fashions,
M/s Unicon Industries, M/s Bonita Industries, M/s Skyways
Industries,M/s OberoiIndustriesand M/s chabraIndustries.In
this very statement,he had also categoricallyacceptedthe fact
that all these firms were controlled by Sh. Tejwant Singh who
was the proprietorof M/s Unicon Industriesand the appellant
was the neighbor of Sh. Tejwant Singh. He had further
admittedthat not only he had issued airway bills, he was also
looking after the customs examination of the Export Cargo
relating to the aforesaidsix firms. He even named one Custom
Officer,namely.InspectorSh. RajeevKumar Sharmawho was
witness to all the examination of Cargo. In this statement, he
further admitted an irregular/illegal manner in which the
cargos were cleared. He specificallyadmitted that under the

CUSAANos.26/2011,27/2011 & 28/2011 Page 9of13



1^

instructionsof Sh. TajwantSingh, he was writingthe shipping
bills to read as "Fixation of DBK in terms of Circular
No.68/97-Cus dated 02.12.1997 subject to production of
payment of CVD/CEXduty".

6. First contentionof the appellant,as noted above was that he
had retracted the statement dated 15.10.2001 on 16.10.2001.
Nothing was argued by the appellant insofar as his aforesaid
statement recorded on 29.8.2001 is concerned. Further, we find
that this statement was not retracted either. In these
circumstances, the argument of the appellant that he had
retracted his statement dated 15.10.2001 on 16.10.2001 goes
into nothing when we find that the Tribunal had not relied
upon such statementon 15.10.2001but had discussedthe case
of the appellantbased on the statementrecordedon 29.8.2001
which had never been retracted. Not only this, the Tribunal has
also discussed other evidence which corroborated aforesaid
statement of the appellant. Discussionto this effect can be
found in para 57 of the impugnedorderwhere it is mentioned
that Sh. Tejwant Singh in a statement had accepted and
confirmed that the appellant was his neighbor who issued
airway bills for cargo clearance.

7. Even InspectorRajeev Kumar Sharma in his statementhad
^ corroboratedthat all the concerns were represented by Sh.

Jagmohan Singh (appellantherein) for clearanceand he used
to do liaison work with customs for these firms for conducting
market enquiry relating to microphones. Discussion in this
behalf can be found in para 68 of the orderof the Tribunal."

13. In these circumstances the so-called retraction by Jagmohan Singh

relied upon by the appellant is to be rejected and does not show and
establish that the order passed by the tribunal is perverse. Thus the
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Commissioner and the Tribunal have not erred by relying upon the

statement made by Jagmohan Singh.

14. With regardto the factory'senquiry,the appellanthas pleadedthat
once it is establishedthat the CentralExcise had granted registrationand

copy of R-12 Form for the relevant period was placed on record, the
appellantcannotbe blamed. It is submittedthat the tribunalshouldhave
accepted that Tejwant Singh had manufacturedthe microphonesin his
factoryat Mayapuri. This contentionhas been rejectedas after thorough
examination of the material and evidence it has been held that

microphoneswere not manufacturedat the Mayapurifactory. In para6(4)
above these facts have been noticed. On detail verification it was found

that Tejwant Singh did not have any machinery for manufacture of
microphonesat the Mayapuri factory. He did not know anythingabout
manufacturingprocessor about the raw materialused. This was admitted
by Tejwant Singh in his statementsdated 5.11.2001 and 6.11.2001. He
had further stated that he had submitted fake documents to the appellant to

show that he had factory at Mayapuri and it was his mistake to obtain
Central Excise registrationfor the factory, which was not in existence.
Further, as per call data/details, on 134 occasions, there were
conversationsbetweenappellantand TejwantSingh. This was established
beyond doubt. Keeping in view the oral testimonyof Tejwant Singh,
SanjayKumar and JagmohanSingh, the frequencyof the calls made are
relevant and do establish and corroborate a close relationship between
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Tejwant Singh and the appellant. The appellanthas not explainedand
shown why and for what reason he was in conversationwith Tejwant
Singh. In these circumstances,it cannotbe said that the order passedby
the tribunal upholding the findings of the Commissioneron the third
aspectis perverseorwithoutany evidenceormaterial.

15. It may be noted here that the proceedingsrelated to 26 shipping
bills. Files relatingto shippingbillswent missingand were not traceable.
The appellantwas/is an officer working with the customs department.
Three other customs officers were also issued show cause notice under

Section 114 of the Act though ultimately against the said officers
proceedingswere dropped vide the order dated 15.3.2010. This aspect
has been kept in mind by the tribunal.

16. With regard to oj^Qr invoicingthere is documentaryevidence and
material on record in the form of the export value declared in India and

the import value declared and calculated by the USA Customs. On
several other aspects there is oral testimonyincludingthe statementsof
Tejwant Singh, his customs clearingagent Sanjay K^mar and Jagmohan
Singh, who were also involvedin exportofthe said consignments. Thus
findings recorded cannot be categorized as perverse or based on no
material or evidence.

CUSAANos.26/2011,27/2011 & 28/2011 Page 12 of13



0
17. No substantialquestionof law arises in the presentappealsand the
same are: accordingly dismissed along with all pending applications.
However, there will be no order as to costs.

NOVEMBER 18,2011
vld
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SANJIVKHANNA,J

Vm -
R.V.EASWAR, J
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