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DIPAK MISRA, CJ

In these. two writ petitions the aséaii 1s to themder dated 8.10.2010
passed by tﬁe Cveht'r.al vAdministrative 'I‘l‘ibunal,'ﬁPripéipal' Bench (for short
the tribunal) in__OA No.3616/ 2009 where_b'y,;'th.e tribunal has ﬂ]owéd the
original applicvatioxji on the Bedfock that'-: fhe ..i:]:éa. of .éccéptanée of
resignation by ‘the employer, Indian "l'ouriém Development Corporation
Ltd. (for short thé:C.o.prrati.on) cannot be coﬁh‘;é.nanced in la wv and, hence,
the employee is entitled to reinstatement in s:er\}ice"But wi.thout. backwages
along with all clqnseq.uential benefits inclu.diﬁé:‘Coﬁsidgfing of his claim for
promotion to thé posv_t.of Manager from the .duei da’té .Wi_thin é 'perlivod of

two months from the date of the receipt of the order passed by it.

2. Be it noted, ;hé Cérporation has preférred W.P.(C) No. 555/2011 by
which challenge is made to the order of the tribunal, inter alia, directing
reinstatement Qf thployee and the employee has preferred W.P.(C)
No0.2522/2011 as there has been denial ~of backwagesb to him while
directing reinstatement.. Regard being had to the singular order. passed by
the tribunal and the inextricable link between the two writ petitions, they

were heard analogously and are being disposed of by this common order.
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3. The factual score, which is required to be exposited after filtering the
unnecessary details, is that the applicant in the original application before
the tribunal (hereinafter rgferred to as ‘the applicant - employee’) had
vjoined thé_Corporation as an Accountant and was promoted as S{enior
Accountant in 1994. On 16.6.1998, he was again promoted as Assistant
Manager (F&A) and was confirmed on the said post in June 1999. He was
~ posted as Assistant Manager (Accounts) at Hotel Ashok. On 27.11.2003, a
" voluntary retirement scheme was introduced and the applicant - employec
applied for the same, but his claim was turned down. lle was
recommended for officiating promotion as Manager (Accounts) by the
' feviewing' ofﬁcer on 8.6.2007. Prior to that, on 15.9.2006, eligible
| candidates for 16 posts of Ménager which is a sclection post were notified
énd the Departmental Promotion Committecc met on 14 and 19t
.Deéelnber, 2006. As set forth, the applicant-employee was placed at serial
no. 4 amongst the successful candidates, securing 137 marks out of 165 but
the management Corporati.on instead of filling 100% vacancics withheld
20% of the posts for direct recruitment. Because of the aforesaid situation,
the applicant-employee could not be promoted but the persons junior to
| him, though had secured lower marks than him, were sclected. This led

the applicant-cmployee to send a letter of request on 30.3.2007 to the
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Chairman-cum-Managing . Director of the - Corporation tendering his

resignation.

4. It was averred in the original a_pplicétipn that whén the resignation
was tendered he was called by the Général-Manager aﬁd was assured of
redressal of his_griévaﬁces and due to that hé had written a note oh his
resignation letter that he did not want to pursue the matter. Despite
assurance given by the General Manager, when nothing positive ensued,
the applicant-employee feeling depressed, withdrew his note/letter giving
assurance that he would not pursue the matter and sought resignation by
writing a letter on 11.6.1997. On 18.6.2007, he was issued ‘No Objection
Certificate” to pursue part time MBA course from a }University and
thereafter he performed his duties and marked his attendance. At this
stage, he rcceived an order on 28.9.2007, whereby his resignation was
accepted despite expiry of the notice period as per the resignation
tendered on 11.6.2007 and he was advised to handover the complete
charge and to get settled his accounts. An order was passed on the same
day, postponing his relieving till a suitable candidate was posted. On
27.10.2007, he was asked to look after the_@harge of day-to-day functioning

of the finance and accounts, in addition to his own duties.
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V.

5. [t was contended before the tribunal that the resignation tendered by

the applicant-employee was on account of non-promotion and

~ heartburning. The initial tender resignation was not accepted and an

assurance was given to reconsider the matter of his promotion. Thercfore,
the application for resignation cannot be treated as a resignation. 1t was
urged that it was a conditional resignation and, therefore, the Corporation

would not have accepted it.

6. The stand and stance put forth was resisted by the Corporation

contending, inter alia, that the resignation tendered by the applicant -

employee was voluntary without any condition attached to it which would

' be ref'lectiblc, if letters dated 30.3.2007 and 11.6.2007 are scrutinized in

- proper perspective. [t was also put forth that the letter of postponement of

relieving clearly stipulate that it was being done in administrative

exigency and would not be construed as an act of the respondent

Corporation to decide against the acceptance of the resignation of the

a pplicant.

7. The tribunal referred to the decisions in P.K. Ramachandra Iyer Etc.
Etc. v. Union of India Etc. Etc. 1984 1 LL] SC 314 and Dr. Prabha Atri v.

State of U.P. and others, 2003 SCC (L&S) 118 and came to hold that the -
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applicant had given three months’ notice in advance for i‘esignation; that
the resignation was not acted upon on intervention of C&MD whd had
assured that 100% vacancies would be filled through departmental
candidates; that despite writing on the earlier resignation by the applicant
that it would ﬁot be pursued by him but realizing the assurance and
promise made by the authorities to consider his claim in right perspective
for pfomotion and that they having failed to live up to that, a letter written
on 11.6.2007 causing heart-burning or depression to the applicant which
had affected his working, he had withdrawn his earliér assurance not to
pursue the resignatiori and sought acceptance of his resignation which was
accepted on 28.9.2007; that the applicant instéad of relieving immediately
was not relieved. imhiediate]y but his relievir{g déte’ was postponed and
admittedly he had worked upto Novemberv2007; that his tendering of
resignation on both occasions was on account of non-p'romotion, which he
was deprived of and by no standards could be treated as aﬁ unéonditional
voluntary request for resignation and ba clear intent to ﬁlinqu.ish the
position; that after .acceptance of resignation - on 28.9.2007 as the
Corporation allowed the applicant to functioh by virtue of postponement
of relieving date due to non-availability of a sujtable substitute the

relationship of master and servant had not been severed despite
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acceptance of resignation and, hence, the acceptance of resignation had

become otiose; that the applicant was consciously allowed to continue for
more than two months after acceptance of the resignation and was treated
as an employec of Corporation having been paid the salary and thus, the
acceptance of resignation was not acted upon for the said period. Being of
this ' view, the tribunal allowed the original application and issued

directions which we have mentioned hereinbefore.

8. Wehave heard Mr. Ujjawal K. Jha, learned counsel appearing for the

Corporation and Mr. Som Dutt Sharma, learned counsel appearing for the

“applicant - employee.

9 The central issue that emerges for consideration is whether there has

been voluntary resignation by the employee and the acceptance in the real

sense of the term by the employer. We may note with profit that the

_ tribunal has commenced its order on the issue of promotion and how it has

to be considered on fair and equitable basis, and in that regard placed

reliance on Union of India & another v. Hemeraj Singh Chauhan & others,

2010 (3) SCALE 272 and A. Satyanarayana & others v. S. Purushotham &

others, (2008) 2 SCC (L&S) 279, but we are disposed to think that the same

has really no nexus with the adjudication of the lis that had arisen in the
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Original Application and also that has crept’.'.tllp in these two writ petitions,
for it is not a case of conditional resignation, to which aspect we shall
advert to 'wh'illé'deel.l_ing. upon the issue_ -Whétﬁér”thé Cbrpo'r.a-tiqn has
appositely dealt with letter/s of resignatiqn*and the'rélatiohship between
the employer ahvd ein.ployée had ceased to gixis.t;_ Thﬁs, we 'p.roceed té.deal

with the communications and resultant effect thereof. |

10. The first letter of resignation is dated 30th March, 2007. _TIfhe said

Jetter reads as follows: -

"o,
— .
C&MD
ITDC Ltd.
SCOPE Complex
Core 8, 6t Floor,
7 Loodi Road,
New Delhi - 110 003

Sir,

I, Shri Kant Sharma presently working as Asstt.
Manager (B&C) in “The Ashok’ for the last six years
against the much higher post, being dissatisfied with
the promotional policy of the corporation which
demoralizes its good workers  and favour the butlers
only specially in Finance & Accounts department. 1 am E
deeply demoralized by not getting promotion even after "
putting nine years of my service in the same scale
whereas in other departments officials of much junior
service have been promoted and are now senior to me.
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11.

WP (C) 555/2011 & 2522/2011

- 1 put best of my efforts and gave results despite of all

the odds. Now unable to work to my full potential, I
hereby submit my resignation by giving three months
advance notice.

I hope you will accept the same under intimation to
me.” [Emphasis added]

The second resignation letter dated 11t June, 2007 reads as follows:

To,

Director (F)

ITDC Ltd.

SCOPE Complex
Core 8, 6th Floor,
7 Lodhi Road,
New Delhi-110003

Sir,

Re: RESIGNATION

Kindly refer to my resignation as per copy dated 30th
March, 2007 enclosed, submitted through General
Manager (Ashok) and further discussions held with you
on the subject matter.  You know about my
performance very well throughout my carrier in ITDC.
I have been result oriented. On receipt of my
resignation, you called me in your office, praised about
my effective and efficient discharge of duties and also
conveyed that nothing unjustified has been done in the
selection process of promotions. [ was pursued and
made agreed to write on my resignation that 1 don’t
want to pursue the matter further. I get nothing accept
consolation.
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12.

Sir,_I have learnt that on the concerned file, in which my
case for promotion was being considered, the
competent authority ie, C&MD have given the

approval for filling up cent-per-cent posts through

departmental candidates at par with other departments.

This approval was ignored and the 80:20

selection/promotion (80% for departmental) and (20%
for direct recruits) has been implemented.

] am not able to find out any convincing reasons for
depriving the fit candidates in this manner even after

successfully working for 9 long years in the same scale

and 5 years against the much higher post even after
achieving good rank in the interview. Out of frustration
and dismay in my carrier development, seeing the bleak

future & prospects in ITDC 1 am going into further
depressing on. adaptation of different yardsticks for

promotions by the corporation. Continuous depression
is affecting my workings.

Therefore, my assurance, not to pursue the resignation
stands withdrawn and I request you to please accept
my resignation _dated 30th March, 07 and relieve me
after expiry of the notice period. Hope you will do the
needful and inform me accordingly.

[Emphasis supplied]

Management-Corporation:

WP (C) 555/2011 & 2522/2011

“Please refer to your letter dated 11.06.2007 tendering
resignation from the post of Asst. Mgr. (A/cs), Ashok
Hotel, New Delhi. | |

Your resignation has been considered and I am directed
to inform you that the Competent Authority has

page 10 of 32
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decided to accept vour resignation w.e.f. 28.9.2007

(AN).

You are advised to hand over the complete charge of
your post to Sr. Manager (A/cs), Ashok Hotel, New
Delhi and collect your dues in full and final settlement
of your accounts with this Corporation after furnishing
“No Demand Certificates” from the concerned
Department. '

This issues with the approval of the Competent
Authority.”
[Underlining is by us]

13. v'[‘hereafter, on 28th September, 2007 itself, a further order came to be

passed by the management. The said order reads as under:

“This is with reference to our memo of even number
dated 28.09.2007 conveying the acceptance of the
resignation of Sh. Shri Kant Sharma, Asstt. Mgr. (A/cs),
Ashok Hotel, New Delhi.

As desired by the Director (Finance), the relieving of Sh.
Shri Kant Sharma, AM (A/cs), may be postponed till a
suitable substitute is posted at Ashok Hotel.”

[Emphasis added]

* 14. On 30* November, 2007, the petitioner was relieved with effect from
that date and he was directed to submit No Demand Certificates for
settlement of his dues. It is urged by the learned counsel for the

Corporation that the resignation was accepted as per the communication
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dated 28t September, 2007 but relieving from the post was postponed
awaiting to get a suitable substitute and, heﬁce the tribunal has fallen into
error by recording thét the resignation tendered by the applicant was not
accepted by the Corporation. 1t is also contended by him that the tribunal
has faulted by treating the resignation as a conditional one inasmuch as
the petitioner had submitted the resignation vbécause of the discontent with
regard to his non-prémotion. We have alrea-dy indicated ecarlier that the
issue of promotion is totally immaterial as_the factual matrix would unfurl
that the correspondences relating to resi'gna.tion do not postulate any
condition. IHence, what is required to be scrutinized is whether there has

been lawful resignation and lawful acceptance.

15. It is noteworthy that there has been no dispute with regard to the
facts. To have a complete pict-uré, we have reproduced the contents of the
documents to understand the import and purport of the communications
made between the parties. On a perusal of the first resignation letter dated
30t March, 2007, we do not perceive the same to be a conditional
resignation. What has been stated by the employce is that he was unable
to work to his full potential and, thercfore, he submitted his resignation by

giving three months advance notice. He repeated the same on 11t June,
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2007 again tendering his resignation with three months notice. That was
accepted on 28t September, 2007 but thereafter he was not relieved for
almost two months. As is revealed from the pleadings, the employee was
paid the retiral dues on 7t October, 2008 amounting to Rs.3,08,303/-. The

said cheque was accepted and encashed. The employee also filed an

~ application on 30* January, 2009 before the controlling authority under the

Payment of Gratuity Act, 1972 for payment of Rs.47,132.30 towards the

interest-on the amount of gratuity paid. Under these circumstances, it is
required to be seen whether there has been acceptance of resignation and

how the applicant-employee had accepted it.

-~ 16, Keeping in view the aforesaid scenario, we think it appropriate to

refer to certain authorities in the field which relate to the concept of

voluntary resignation and when it takes effect. In Moti Ram v. Param

Devi and Anr., (1993) 2 SCC 725, the Apex Court while dealing with the

- concept of resignation has held thus:

“As pointed out by this Court 'resignation' means the
spontaneous relinquishment of one's own right and in
relation to an office, it connotes the act of giving up or
relinquishing the office. It has been held that in the
general juristic sense, in order to constitute a complete
and operative resignation there must be the intention to
give up or relinquish the office and the concomitant act
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of relinquishment may take different forms or assume a
unilateral or bilateral character, depending on the
nature of the offence and the conditions governing it.
(See : Union of India v. Gopal Chandra Misra, AIR 1978
SC 694 : 1978 Lab IC 660 : [1978 (1) SLR 521 (SC)]. If the
act of relinquishment is of unilateral character, it comes
into effect when such act indicating the intention to
relinquish the office is communicated to the competent
authority. The authority to whom the act of .
relinquishment is communicated is not required to take
any action and the relinquishment takes effect from the
date of such communication where the resignation is
intended to operate in prasenti. A resignation may also
be prospective to be operative from a future date that in
that event it would take effect from the date indicated
therein and not from the date of communication. In
cases where the act of relinquishment is of a bilateral
character, the communication of the intention to
relinquish, by itself, would not be sufficient to result in
relinquishment of the office and some action is required
to be taken on such communication of the intention to
relinquish, e.g. acceptance of the said request to
relinquish the office, and in such a case the
relinquishment does not become effective or operative
till such action is taken. As to whether the act of
relinquishment of any office is unilateral or bilateral in
character would depend upon the nature of the office
and conditions governing it.” |

17.  In Prabhé Atri (Dr.) v; State of U.P., 20.03 SCC (L&S.) 118, the
appellant whb was working as an Anaesthetist was asked for an
explanation 'fo“r certain lapses committed by her and she was put under
suspension. On receipt of the said memo, the a..ppellant replied to the

Secretary of the Hospital that she had 'alr:'ea'__dy clarified her position
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verbally. After so stating, she further added that the letter issued by the
authority was uncalled for and should be withdrawn since she has worked
in the best interest of the p_atieﬁts and instead of taking a lenient view, he
had opted to punish her. .Towards the end, she commented, “if the
foregoing is not acceptable to you then [ have no option left but to tender ny
résignat‘ion with immediate effect”. Thereafter, the appellant was informed
.fhiat"f_he suspension order ‘¢ould not be withdrawn since her explanation

was.not :fou'nd to be satisfactofy and on that day, a separate order was

~ passod accepting:the resignation and dropping the domestic enquiry. In

that context, their Lordships referred to the concept whether the letter

~writtén by the.a ppe_:l[ént»rcould be said-to meant or amounted to a letter of

resignation-or mérely an expression of her intention to resign. In factual
backdrop, their Lordships referred to the Words and Phrases (Permanent

Edn.) Vol:37, at p.476, wherein it has been stated thus:

- “To constitute a ‘resignation’, it must be unconditional
and with an intent to operate as such. There must be an
intention to relinquish a portion. of the term of office
accompanied by an act of relinquishment. It is to give
back, to give up in.a formal manner, an office.”

Thereafter, their Lordships proceeded to state as follows:
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WP (C) 555/2011 & 2522/2011 -

At p474 of the very same book it s found stated

"Statements by club's President and correspondmg'
Secretary that they would resign, if constant bickering
among members did not cease, constituted merely-
threatened offers, not tenders, of their re51gnat10n Moltis
also stated therein that "A restgnatlon 'of a public office.
to be effective must be made with an intention of '

relinquishing the office accompanied by an act of
relinquishment" In the ordinary dictionary sense, the

‘word “resignation” was considered to mean the
spontaneous relmqulshment of ‘one's own right, as
conveyed by the ~maxim: Reszgnntzo -est’ juris proprit.
spontanea refutatio (Black's Law chtlonar y, 6t Edn.). In-
Corpus’ ]uus Secundum Vol 77, pS]] it is found-

stated::

o not- under duress and - the word is** defined

| vgenerally as meaning the act of res1gn1ng or-

-glvmg up, as a claun, possessmn or posmon

. 8. ln P K. Ramachandra Iye1 V. Unlon of India, (1984) o
- 8CC 141 . 1984 SCC (L&S) 214 this Court had an

. . occasion to c0n51der the nature and. character of a letter- -

written by one of the petltloners in that case who after

stating in the letter that he has been all along patiently

waiting for the redressal of his: grlevance, yet ]usnce has

not been done to h1m and

"as such, after showing so much patience in the

miatter, ] am sorry to decide that I should resign
from ‘the ‘membership of the Faculty in protest

~ against such -a treatment and against the

© - discrimination and victimization shown to me by
the Head of the Division in the allotment of

"It has been said that re51gnat10n is a term ofh-_
1ega1 art, having legal = connotations which "
- describe  certain legal  results. It s
characterlstlcally, the voluntary surrender of a -
~ position by the one resigning,- made freely and
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students of 1968 -and 1969 batches and
departmental candidates". (SCC p.172, para 34)

In that context, this Court observed that the callous and
heartless attitude of the Academic Council in seizing an
opportunity to get rid of him by treating the said letter
to be a letter of resignation when really he was all along
making representations seeking justice to him and out
of exasperation the said person wrote that letter stating
that the only honourable course left open to him was to
resign rather than suffer (SCC p.172, para 34).

After so stating, their Lordships referred to the decision in Moti

'Ram (supra) and came to hold as follows:

“...To constitute a “resignation”, it must be
unconditional and with an intention to operate as such.
At best, as observed by this Court in the decision in P.K.
Ramachandra lyer (supra) it may amount to a threatened
offer more on account of exasperation, to resign on
~account of a feeling of frustration born out of an idea
that she was being harassed unnecessarily but not, at
any rate, amounting to a resignation, actual and simple.
The appellant had put in about two decades of service
in the Hospital, that she was placed under suspension
and exposed to disciplinary proceedings and proposed
domestic enquiry and she had certain benefits flowing
to her benefit, if she resigns but yet the letter dated 9-1-
99 does not seek for any of those things to be settled or
the disciplinary proceedings being scrapped as a sequel
to her so-called resignation. The words “with
- immediate effect” in the said letter could not be given
undue importance dehors the context, tenor of language
used and the purport as well as the remaining portion
of the letter indicating the circumstances in which it was
written. That the management of the hospital took up

WP (C) 555/2011 & 2522/2011 v ' ' puage 17 of 32



such action forthwith, as a result of acceptance of the
resignation is not of much significance in ascertaining
the true or real intention of the letter written by the
appellant on 9-1-1999. Consequently, it appeals to be
reasonable to view that as it in the case reported in P.K.
Ramachandra lyer (supra) the respondents have seized
an opportunity to get rid of the appellant the moment
they got the letter dated 9-1-1999, without due or proper
consideration of the matter in a right perspective or
understanding of the contents thereof. The High Court
also seems to have completely lost sight of these vital
aspects in rejecting the writ petition.” o
| . [Emphasis supplied]
18.  The aforesaid authorities lay down what exactly constitutes
resignation and under what circumstances it gets hedged by any condition
or earns the status of a conditional one or constitutes a threat to resign but
not the intention to resign. As has been held in the case of Prabha Atri
(supra), the 'appellant therein had really not expressed her intention to
scvere the relationship with the employer'byv resigning but had entered
into communication with the authorities which had the character of stating
the grievance. Their Lordships have observed that-the tenor and purport
of the language are to be seen whether there has been real resignation or

not. The communication has to be considered from the right perspective

and apposite uhderstanding of the contents thereof. The Apex Court has
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further held that undue significance should not have been given to the

terms “with immediate effect”.

19. In the case at hand, as has been perceived, the first letter of
resignation was submitted with clear-cut statement that the respondent-
employee was unable to work to his full potential and, therefore, he was
submitting his resignation by giving three months advance notice. True it
is, he had made a grievance that his case for promotion was not considered
and the juniors had become senior to him but he had expressed his view in
.categérical terms to resign. In the second communication dated 11t June,
2007, he has referred to his earlier letter of resignation dated 30 March,
2007 and the discussions held with the General Manager and stated that
his assurance not to pursue the resignation stands withdrawn and his
resignation dated 30t March, 2007 should be accepted and he should be
relicved after expiry of the notice period. Thus, the intention expressed
and the language employed are absolutely clear and categorical. In view
_' of the aforesaid, we have no hesitation in holding that the resignation was
: .absolutely unconditional and the decisions rendered in Prabha Atri
(supra), Moti Ram (supra) and P.K. Ramachandra Iyer (supra) would not

apply to the case at hand, being distinguishable on facts.
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20. Presently,‘wer.shall proceed to refer to i_cértain fUIings about the
factum of resignation, belated accepfance éf fésigpation, concretization of
resignation and -the effect of continuance ._in 'ser\’/ice_ aftervacceptan'ce of
resignation. 'I“haf apért, also we shall fruitfully refer to the authorities to
highlight when exact_ly_the jural relat_ionship_.betwéen the employer and

the employee comes to an end.

21.  In North Zone Cultural Centre & Anr. v. Vedpathi Dinesh Kumar,
(2003) 5 SCC .455, the Apex Court scanned the language employed in the
letter of resignation and referred to the decision in Raj Kumar v. Union of

India, AIR 1969"SC-180, wherein it has been held thus: |

“When a public servant has invited by his letter of
resignation the determination of his employment, his
service normally stands terminated from the date on
which the letter of resignation is accepted by the
appropriate authority and, in the absence of any law or
rule governing the conditions of his service, to the
contrary, it will not be open to the public servant to
withdraw his resignation after it is accepted by the
appropriate authority. Undue delay, in intimating to
the public servant concerned the action taken on the
letter of resignation, may justify an inference that
resignation has not been accepted.” i

Thereafter, their Lordships opined that non-communication of the
acceptance does not make the resignation 'mopera'tive, provided there is in
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fact withdrawal before the acceptance. In the said case, there was belated

communication of 13 days and in that context, their Lordships stated thus:

“...The communication was on 1-12-1988 about 13 days
thereafter which delay, in our opinion, is not an undue
delay so as to make us draw an inference that there has
been no acceptance of the resignation. Even the fact that
in the meantime the respondent either attended duty or
signed the attendance register will be of no assistance to
claim his resignation had not taken effect. Even
otherwise the appellants have urged that because there
was no responsible officer in the headquarters from 18-

- 12-1988 after respondent's resignation was accepted till
1-12-1988 and the respondent took advantage of the
same and marked his attendance and such attendance
cannot be treated as lawful attendance in view of the
acceptance of his resignation on 18-11-1988. We agrec
with this contention of the appellant.”

22, In Power Finance Corporation Ltd. v. Pramod Kumar Bhatia, (1997)

4 SCC 280, the Apex Court has opined that unless the employee is relieved

of the duty after acceptance of the voluntary retirement or resignation,

jural relationship of the employee and the employer does not come to an

end. In the said case, as the order accepting the voluntary retirement was
a conditional one, and before the conditions could be complied with, the
appellant-employer had withdrawn the scheme. In that context, their

lordships held thus:
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“7. It is now settled legal position that unless the .
employee is relieved of the duly, after acceptance of the
offer of voluntary retirement or resignation, jural
relationship:of the employce and the employer does not
come to an end. Since the order accepting the voluntary
retirement was a conditional one, the conditions ought
to have been complied with. Before the conditions could
be complied with, the appellant withdrew the scheme.
Consequently, the order accepting voluntary retirement
did .not become effective. Thereby no vested right has
been created in favour of the respondent. The High
Court, therefore, was not right in holding that the
respondent has acquired a vested right and, therefore,
the appellant has no right to withdraw the scheme
subsequently.” - '

23.  In J.N. Srivastava v. Union of India and another, (1998) 9 SCC 559,
the question that erﬁerged for consideration was ‘whether the appellant

was entitled to withdraw the voluntary retirement notice of three months

submitted by him which was to come into effect from a particular date. -

Their Lordships.' referred to the decision in Balram Gupta v. Union of
India, 1987 Supp SCC 228 and came to hold that the appellant had the locus
poenitentiae to withdraw the proposal for voluntary retirement before the

date mentioned. -

24.  In Bank of India & Ors. v. O.P. Swarankayr etc., 2003(1) SLR 1, the
Apex Court while dealing with the validity of the scheme of the Bank of

India and other banks referred to the decision in Union of India v. Gopal
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Chandra Misra, 1978 (1) SLR 521 wherein the concept of resignation ix(y
pracsenti and the deferred date was dealt with. Be it noted, in the said
case their Lordships have referred to the decision in Jai Ram v. Union of

India, AIR 1954 SC 584 wherein it has been held thus -

“It may be conceded that it is open to a servant, who
has expressed a desire to retire from service and applied
to his superior officer to give him the requisite
permission, to change his mind subsequently and ask
for cancellation of the permission thus obtained; but, he
can be allowed to do also as long as he continues in
service and not after it has terminated.”

Thercafter, the Apex Court referred to the decisions in Balram

o Gupta (supra), Pramod Kumar Bhatia (supra) and J.N. Srivastava (supra)

- and eventually came to hold as follows: -

“90. For the reasons aforementioned, we direct that:

1. The appeals preferred by the Nationalised
Banks arising from the High Courts are
dismissed except the cases where the
concerned employees have accepted a part
of the benefit under the scheme; However,
in respect of such of the employees who
despite acceptance of a part of the
retirement benefit under the scheme had
continued under the orders of the [ligh
Court and has retired on attaining the age
of superannuation, this order shall not

apply;
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" The appeals filed by the State Bank of I lndla |
R jare allowed; ) . L

o ,'Ihe appeals arising from the ]udgments of
" the Uttaranchal High Court are allowed
. and the judgments of the sald H1gh Court -
: _'are set a51de, : e

o lhe appeals arising from the ]udgments of'-'_

- the Punjab and Haryana High Court in

relation to ten writ petitions which were
filed by the employees for a direction upon
- the bank that the benefits under the scheme
‘be paid to them are set aside and the
matters are remitted to the High Court for -

consideration thereof afresh on merits and
in accordance with law.”

in Srikant S.M. v. Bharath Earth Movers Ltd., (2005) 8 SCC 314,

after the purported acceptance of the resignation of the appellant therein,

he had been granted casual leave from 5t January, 1993 to 13t January,

1993 and was informed that he would be relieved after office hours on 15t

January, 1993. In -thé_-fact situation obtainiﬁg therein, the Apex Court has

held thus -

WP (C) 5:

“26. On the basis of the above decisions, in our
opinion, the learned counsel for the appellant is right in
contending that though the respondent Company had
accepted the resignation of the appellant on 4-1-1993

and was ordered to be relieved on that da‘y,'-by a

subsequent letter, he was granted casual leave from 5-1-
1993 to 13-1-1993. Moreover, he was informed that he

55/2011 & 95*.32/2011
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would be relieved after office hours on 15-1-1993. The
vinculum juris, therefore, in our considered opinion,
continued and the relationship of employer and
employee did not come to an end on 4-1-1993. The
relieving order and payment of salary also make it
abundantly clear that he was continued in service of the
Company upto 15-1-1993.

- 27.  In the affidavit-in-reply filed by the Company, it
was stated that resignation of the appellant was
accepted immediately and he was to be relieved on 4-1-
1993. It was because of the request of the appellant that
he was continued upto 15-1-1993. In the affidavit-in-
rejoinder, the appellant had stated that he reported for
duty on 15-1-1993 and also worked on that day. At
about 12.00 noon, a letter was issued to him stating
therein that he would be relieved at the close of the day.
A cheque of Rs.13,511/- was paid to him at 1730 hrs.
The appellant had asserted that he had not received
terminal benefits such as gratuity, provident fund, etc.
It is thus proved that upto 15-1-1993, the appellant
remained in service. If it is so, in our opinion, as per
settled law, the appellant could have withdrawn his
resignation before that date. 1t is an admitted fact that a
letter of withdrawal of resignation was submitted by
the appellant on 8-1-1993. It was, therefore, on the
Company to give effect to the said letter. By not doing
so, the Company has acted contrary to the law and

- against the decisions of this Court and hence, the action
of the Company deserves to be quashed and set aside.
The High Court in our opinion, was in error in not
granting relief to the appellant. Accordingly, the action
of the Company as upheld by the High Court is hereby
set aside.” '

' 26.  In Modern School v. Shashi Pal Sharma & Ovs., (2007) 8 SCC 540,
the aforesaid decision was distinguished as the terms and conditions of
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service are governed by the statute and the statutory rules and further as
in the said case acceptance of resignation of the first respondent was
communicated to him within a period of 30 days, it was held that the same
would take effect in terms thereof. Being of this view, their Lordships
opined that the resignation of the first respondent having been validly

accepted, but he was only to be relieved with effect from 17t June, 1997.

27.  In the said case, the communication that was sent to the respondent

read as follows: ]

“This is to inform YOu that we accept with regret your
resignation letter dated 17t March, 1997. You have our
sympathies for the domestic problems you face.”

28.  Thereafter, the first'respondent by lettef vdated 15t May, 1997
withdrew the letter of resignation. There was cavil with regard to the -
letter in question. Théi’r Lordships poééd'two questions, namely, (i)
whether the first respondent has legally withdrawn his letter of
resignation; and (ii} whether the first respondent could withdraw his
resignation prior to 16-6-1997. While dealing with the second question, the

two-Judge Bench. opined that an acceptance of resignation of the first
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respondent was communicated to him within a period of 30 days and the

same would take its effect in terms thereof.

29.  In Nand Keshwar Prasad v. Indian Farmers Fertilizers Cooperative
Ltd.& Ors., (1998) 5 SCC 461, the Apex Court ruled that law is well settled
that unless controlled by condition of service or the statutory provisions,
the rctirement mentioned in the letter of resignation must take effect from
the date mentioned therein and such date cannot be advanced by
accepting the resignation from an earlier date when the employee
concerned did not intend to retire from such earlier date. That apart, it is
open fo the employee concerned to withdraw the letter of resignation

before the same becomes effective.

30.  In Shambhu Murari Sinha v. Project & Development India Ltd. &

‘Anr., (2002) 3 SCC 437, the appellant therein applied for the voluntary

retirement on 18.10.1995 under the Voluntary Retirement Scheme and the

‘same was accepted by the management on 30.7.1997 with the condition

that the release memo alohg with detailed particulars will follow. The

appellant on 7.8.1997 sent a letter withdrawing his option from voluntary

retirement scheme by registered post but no response was received by him

from the respondents. On 25.9.1997, the respondent company issued a
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memorandum fe-l_eaeingv.'the appellant f_rom;-'-e’ervic_’_e.'('_)f_; the company with
effect from 26.9.1997 (aftéfneOn). The.said order 'w-aé "challenged before the
learned Single ]udge of the ngh Cou1t who dlsmlssed the writ petltlon
and the same was conﬁrmed by the D1v1510n Behch .Thc Apexv Court vide
order dated 13. 4 2000 m Shambhu Murarz Smha v. Pro]ect & Development
India, (2000) 5 SCC 621 expressed the v1ew that the appellant was not'

relicved from serv1ce_and was allowed to convtmue m service till 26.9.1997

which, for all practical purposes, would be t._he.:effe_c'tive'_ date _as it was that -

date on which-he was relieved from serv_iv:c"e-'v'jaridv;‘.as the appellanf had

alrcady withdrawn ‘the bffer' from volﬁhtacy fetirement scheme on
7.8.1997, the reéiighatieh-~ih 'vi*eepect‘.'oﬁf its acceptance '_"ceﬁld;-be__Withdrawh
before the Said effective date and, thus, the Wit'hd'raxv'\./'als was valid in law.
A review petition wasﬁled by Which'theiérdve?'da_t{ed' 13.4.2000 was
recalled. The. Apex Ccurt' 'opi,ned thaf_ phce an 'o_p:ti.on to ->"\)oluntar'y
retirement is aexerc'ised‘ by the'employee andthesame is accepfed. by the
employer, the .empioyee 1s not entltledtowlthdraw 'émﬁ"x)pldntary
retirement, bu.tvthe:.qlljestion that arose for 'c.vons'.ide‘ravtioh wa'-.s what:_v;/as the
effective date in the case in 'hand before Which the appellant could have
withdrawn hisf pffer ‘of v..ovluhtvary .fetiremeth.t.v_ un’&éf t_he scheme. Their

lordships referred to':v the Constitution Bench decision in Gopal Chandra
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Misra (supra), Balram Gupta (supra), ].N. Srivastava (supra), Nand
Keshwar Prasad (supra), Raj Kumar (supra) and Pramod Kumar Bhatia

(supra) and opined thus:

- 18. Coming to the case in hand the letter of acceptance
was a conditional one inasmuch as, though option of
the appellant for the voluntary retirement under the
Scheme was accepted but it was stated that the “release
memo along with detailed particulars would follow”.
Before the appellant was actually released from the
service, he withdrew his option for voluntary
retirement by sending two letters dated 7-8-1997 and 24-
9-1997, but there was no response from the respondent.
By office memorandum dated 25-9-1997 the appellant
was released from the service and that too from the next
day. It is not disputed that the appellant was paid his
salaries etc. till his date of actual release i.e. 26-9-1997,
‘and, therefore, the jural relationship of employee and
employer between the appellant and the respondents
did not come to an end on the date of acceptance of the
voluntary retirement and said relationship continued
till 26-9-1997. The appellant admittedly sent two letters
withdrawing his voluntary retirement before his actual
date of release from service. Therefore, in view of the
scttled position of the law and the terms of the letter of
acceptance, the appellant had locus poenitentiae to
withdraw his proposal for voluntary retirement before
the relationship of employer and employee came to an
end.

19. We, therefore, hold that the respondent could not
have refused to accept the resignation of the appellant
as it was sent before the jural relationship of employee
and employer came to an end. Consequently, the
impugned judgment is liable to be set aside, which we
hereby do. The appellant shall be entitled to rejoin his
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duty and he shall be paid all his salaries and other

benefits during the period he was out from the service.

The learned counsel for the respondent has stated that

by this time the appellant might have retired from

service on attaining the age of superannuation, if that be

so, he shall be paid full salary and allowances for the

entire period he was out of service till the date of his

retirement and thereafter, he shall be entitled to get all

retiral benefits counting the above period as if he was in

service. ' ' ' 8
31. The present obtaining factual matrix is to be tested on the
touchstone of aforesaid decisions in the field. There can be no scintilla of
doubt that the employee concerned can withdraw the letter of resignation
before the same becomes effective and till such an event takes place, the
employee has the locus poenitentiae to withdraw the proposal for voluntary
retirement before the date mentioned. In the case at hand, the employer
by communication dated 281 September, 2007 had accepted the
resignation with effect from that date. However, he was not relieved and
the same was postponed till a substitute is posted. There is no dispute that
the employee continued till 30t November, 2007 -and on that day, he was
relieved. He had accepted the retiral dues on 7t QOctober, 2008. He had
also claimed interest over the amount of gratuity paid by filing an

application. In the case of Shambhu Murari Sinha (supra), their Lordships

have opined in the said case that before the appellant was actually relieved
WP’ (C) 555/2011 & 2522/2011 page 30 of 32



from his service as he had withdrawn his option for voluntary reti.rement
.by se'nding' letters, the jural relationship of employee and employer had
nqt come to-an end and, hence, he had the locus poenitentiae to withdraw
the letter of resignation. By applyihg the same logic to the case at hand,
the petitioner could 'ha\}e withdrawn his resignation while he was not
relieved and his date of relieve wés postponed till 30t November, 2007.
Fle chose not to do so. He allowed himself to be relieved. He also
accepted the reitral benef_it_'s. Thus, the jural relationship became extinct.
There was severance of status. The relationship between the employer and
the 'em.ployec came to an end. | Prior to that date, the resignation had
already been accepted. Had the employee submitted an application for
withdrawal of resignaﬁon dur_iﬁg the postponed period, the matter would
have been totally different. That is not the factual scenc. Ergo, we arc
disposed to think that the tribunal is not correct in holding that the

acceptance of resignation was not acted upon.

32.  In view of the aforesaid analysis, the writ petition No0.555/2011
preferred by the corporation is allowed and the order passed by the
tribunal is quashed. Once the order passed by the tribunal is quashed, the

claim of back wages by the respondent-employee in WP(C) No0.2522/2011
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is unsustainable and 'h-éncg,'ifhas to pave the path of dismissal which we

direct. The parties shall bear their respective costs.

dk/pk
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