* IN THE HIGH COURT OF DELHI AT NEW DELHI

% ' Judgment reserved on : 16" September, 2011
Judgment pronounced on: 21 September, 2011

+ | CRL.M.C. 1178/2011

SHREE RAJ TRAVELS & TOURS LTD. :
&ORS. L Petitioners

Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
v - Agarwal and Mr.Tanmaya
Agarwal, Advocates

versus
DESTINATION OF THE WORLD
(SUBCONTINENT) PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG

13. Whether the Reporters of local papers may be allowed
to see the judgment?

14. To be referred to Reporter or not?

3.  Whether the judgment should be reported in the
Digest?

PRADEEP NANDRAJOG, J.

For orders, see Crl.M.C.N0.1056/2011.
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& ORS, L Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
, with Mr.jatin Zaveri, Mr.Gaurav
Agarwal and Mr. Tanmaya
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Agarwal and Mr.Tanmaya
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with Mr Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

versys

DESTINATION OF THE WORLD
(SUBCONTINENT) PRIVATE LD, . Respondent
Through: Mr.Anindya Malhotra, Advocate

CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG

1. Whether the Reporters of lncal papers may be allowed
to see the judgment?

Z. To be refermo to Reporter aor not?

W)

Whether the judgment should be reported in the
Digest?

PRADEEP NANDRAJGCG, i

1. Briefly stated the facts leading to filing of the above
captioned petitions are that respondent i.e. ‘Destination of
World (Subcontinent) Pvt. Ltd.” a company registered under

filed 15 complaints under Section 138 of

the Negotiable Instruments Act, 1881 (hereinafter referred

(.

the Companies Act

to as the 'NI Act'); 3 cheques being the subject matter of
each complaint. Petitioner No.l i.e. ‘Shree Raj Travels &
Tours Ltd. a company registered under the Companies Act
was impleaded as accused No.1 and pe‘titﬂohers 2 to 7 were
impleaded as co-accusad on the atlegation that as Directors
they were incharge of the day to day affairs of the company
and hence were vicariously liable for the defaults of the

pany. The complaint was ‘f’“Ecg in the Cou t of Additional

Chief Matxopol tan Magistrate (hereinafter referred to as the

Crl.M.C.Ne.1056/2011 & cannecied matters . Page 6 of 27
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‘ACMM) New Delhi irter-alia, aver ing that the respondent
company and the accused No.1 company had entered intc 2
agreements in terms whereof the accused No.1 company
had issued 45 cheques drawn on State Bank of India

Mumbai Branch, in favour of the respondent company,
which cheques when presented for éncashmer\t by the
espondent company with its Banker ICICI Bank New Delhi,
were dishonoured and upon the cheques being returned tre

respongent company issued nofices contempiated under

proviso (b) to Secticn 138 N1 Act from Delhi to the acc cused

No.1 company whicnh failed to make payment in respect of
the sum for which the cheques were drawn within 15 days
of the receipt of the said notices. With respect to the
- jurisdiction of the Ccurts at Delhi it was pleaded that for the
reason the respondent company had presented the chaques
in question for collection with its banker ICICI Bank situated

in Delhi, the Court had the necessary jurisdiction

2. It may be noted at the outset that after the complaints
were filed, the respondent company filed a suit bearing
N0.550/2010 in which petitioner No.1 was impleaded as tha
defendant before the High Court of Bumbay praying for 3
decree to be passed in the principal sum for which the 43
cheques forming the subject-matier of the aforesaid
“complaints were issued. In the plaint, jurisdiction of *thf—x
Courts at Mumbai was pleadeoﬂmcm the averment that the
dgxeefncnt pursuant wker to the chegues were issued WS
executed at Mumbai as also that the cheques in qu@stioh

were drawn and issuad at Mumbai.

W
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3. Taking cognizance of the complaints, the learn=g
ACM MOonon ¢ - : rri
ACMM summcened the etzuo ners to face trial for an offence

punishable under Section 138 of the N.I. Act.

a, _Upon service of the summons, the peﬁti@ﬂérs filed
application(s) uncer Section 177 Cr.P.C. inter-aliz stating
that the courts at Delhi have ﬂo jurisdiction to take
cognizance c¢f the complairﬂ:sl and prayed that the
complaints be returned to the res p@?dlent to be filed in the

court of competent jurisdiction. Together with the sad

application(s), petitioners 2 to 7 filed application(s) seeking

exemption for personal appearance before the Court

Dismissing the application(s) =seking exemption from

personal . appearance and keeping pending, for
consideration, appilication(s) filad under Section 177 Cr.P.C.
vide order dated 25.05.2010 the learned ACMM issued

bailable warrants a wmst petitioners 2 ta 7,

5. Aggrieved by the order omm 25.05.2010, petiticners
2 to 7 filed petition{s) under Se<tion 482 Cr.P.C. before this

Court, which petitions were dis: ssed vide order dated
23.09.2010. Aggrieved theretc, petiti oners filed petitions
seeking Special Leave to Appeal before the Supreme Court

which were disposed of vide order dated 14.1.2011 witn a

direction to the learmned ACMM that uopi cations filed unde-

Section 177 Cr.P.C. \NOUId be disposed of within 2 weeks.

0. Vide order dated 14.02.2011 the learned ACM%

dismissed the application(s) under Section 177 Cr.P.C. filed

oy

by the petitioners on the ground that in view of the dictum

of law laid down by the Supreme Court in the decision

Crl.M.C.N0.1056/2011 & conracted matters Page B of 27
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reported as (2004) 7 5CC 338 Adalat Prasad v Roop La/.

[inds/ once the Magistrate has taken cognizance of a
complaint he has no power o return the same to thes

complainant with = direction that the same be filed in a
court of competent jurisdiction

7. Aggrieved by the order dated 14.02.2011 passed by
the learned ACMM, the petitioner

W3}

have filed the above-
captioned petition(s) under Section 482 Cr.P.C. re Iﬂ(j
this Court to hold that courts at Delhi have no jur 15d ction to
take cognizance of the complaints in question and seel:
directions to the learned ACMM to return the same for ﬂ!lnc

before the Court of Tompetent Jurisdiction.

3. It is the case ot ‘the petitioners that the chngues in
question were drawn at Mumbai. The drawee bank is a-
Mumbai, notice issuad by the respondent ’to the petitioner
company was received at Mumbai and thus merely because
the respondent posted the notice from Delhi and deposited
the chegue with its bank at Delhi would not confer

jurisdiction on Courts in Delhi.

9.  The issue has to be debated with reference to Section
138 of the NI Act and the applicable provisions of the Code
of Criminal Procedure 1.e. Sections 177, 178 and 179 of the

Code o ICnmmaI Procedure.

10. In the decision reported as 1999 (7) SCC 51C

K.Bhaskaran Vs. Shdnkaran Vaidhvan Balan & Anr., the

Supreme Court has opined, after considering Sections 17€

to Section 179 of the Code of Crimina! Procedure, that ar

Zr

s
~
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offence may be completed in different o

localities. To pub it pithily, in relation

can oe tried in any Court haadng jurisdiction

5

Calities and thus

over said

to territorial

jurisgiction, gua arn offence, law recognizes more than 1

court having territorial jurisdiction and the issue of territoria:

jurisdiction would have to be decided with reference tc

whether part of zn offence was committed

within the

territorial jurisdic‘ciom of a court. The issue is no longer res

Am’re@ra and [ just need to note the decision of the S

Court in. K Bhaskaraiis case

aforesaid is to be culied out from paras 11 and 12

said decision.

11. The next logical guesticn would

be,

Supreme

(supra} and highlight that the

of the

what are the

contours of Section 128 of the NI Act pertaining to acts to be

performed in relation te an offence contemplated by the

said Section? It hardly be re-emphasized that it are acts of

commission or omission which corstitute offenc
upon

vithout the reguisite mens rea; dependin

the offence is an absolute offence or not.

i

12. Let me thus not2 Section 138

under:-

g

Where any chegue drawn by a person
account maintained by him with a banker for
payment of any amount of money to another

person from out of that account for

L—‘

s, with or

winether,

NI Act which reads as'

on cohn

the

discharge, in whole or in part, of any debt or,
other-liaﬂoiiifv, ic returned by the bank unpa
either because of the amount of money stanmng

.o the eou of f that account is insufficient

honour the chegue or that it exceeds

. Crl.M.C.N0.1056/2011 & connected matters
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s the amount
arranged to oe rad from that account by an
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agreement made with that bank, such person
shall be deemead to have committed an offence
and . _Sh&fl without prejudice to any other
provisions  of - this Act, be punished with
imprisonment for a term which may extend to
two year, or with fine which rma ay extend to twice
the amount of the cheque, or with both:

Frovided thai‘ nothing contained in this section
shall apply unless- »

(@) The chegue has been  presented to the bank
within a period of six months from the date on
which it is drawn or within the period of its
wvalidity, whichever is earlier.

(b) The payee or the holder induce course of the .

cheque, as the case may b,;‘, makes a demand
for the payment of the said amount of money by
agiving @ notice. in writing, t5 the drawer, of the
cheque, within thirty days of the  receipt of
information by him from the bhank regarding the
return of the chegues as unpaid, and

(c) The drawer of such chegue fzails to make the
payment of the said &’HOLnl.w(Jf money to the
pavee or, as the case may be, to the holder in
due course of the cheque, within fifteen days of
‘the receipt of the said notice. ‘

Explanation: For the purpose of this section,
"debt or other liability" means a legally
enforceable debt or other liabili t3
13, In Bhaskararn's case (supra) the Supreme Court had an
occasion to deal with the issue of territorial jurisdiction in

relation to Section 133 of the NI Act, and of necessity, the

discussion required the Supreme Court to identify the |
various acts of commission and cmission which constituted -
the offence punishable under Section 138 of the NI Act and
suffice -would it be o highlight that in para 14 of the

Crl.MLC.No.1056/2011 & conrecied matters Page 11 of 27
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decision, the Supreme Court hfglnﬂgmt@d that there are 5

acts which are the <;am,oonent9 of the offence punishable
‘under Section 138 of the NI Act and | re-produce the same
from para 14 of the decision of the Supreme Court. They
read as under:- |

(1) drawing of the cheque,

(i) presentation of the cheque o the bank,

(ili}  returning the cheque unpaid by the drawee banlk,

(iv) giving notice in writing to the drawer of the chegque
demanding payment of‘the‘cheque amount,

(v) failure of the drawer to i ﬂa‘\o pavment within 15 days

of the recelpl of the notice.
14. After hoiding that 5 acts would constitute the

components of an offence under Section 138 of w”the Ni Act,

L

in paras 15 and 16 the Supreme Court observed as ui naer

“15.1t Is not necessary that all the above five
acts should have been pempl.rared at the same
locality. it is possible that each of those five acts
couid be done zt five different localities. But a
concatenaticn of all the above five is a sine gua
non for the compietion of the offence under
Section 138 of the Code. In fthis context a
reference to Section 178(0) of the Code is useful.
it is extracted below: ' ‘

16. Thus it is clear, if the five different acts were
done in five different localities any one of the
courts exercising jurisdicticn in one of the five
iccal areas can tecome the ]E e of trial for the

offence under J:‘C ion 138 the Act. In other
words, the comotainant can chua,ﬂse any one of

Cri.M.C.N0.1056/2011 & cornecied matters Page 42 of 27
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those courts having jurisdiction over any one of
the local areas within the territorial limits of
which any one of those five acts was done. As
the amplitude stands so widened and so
gxparws;ive it is an idle exercise to raise
jurisdictional guestion regarding the offence
under Section 138 of the Act” (Emphasis
Supplied)

15. On the issue of service of notice required to be given
by the complainant o the accused, the Supreme Court
observed as under:-

“17. The more important point to be decided in
this case is whether the cause of action has
arisen at all as the notice sent by the
complainant to the accused was returned as
“unclaimed”. Tne conditions pertaining to the
notice to be given to the drawer, have been
formulated and incorporated in clauses (b) to (o)
of the proviso to Section 138 of the Act. The said
clauses are extracted below:

18. On the part of the payee he has to make a
demand by “giving a notice” in writing. If that
was the only requirement to complete the
offence on the failure of the drawer to pay the
chegque amount within 15 days from the date of
such “giving”, the travails of the prosecution
would have been very much lessened. But the
legislature says that failure on the part of the
drawer to pay the amount should be within 15
- days “of the receipt” of the said notice. It is,
therefore, clear that “giving notice” in the
context is not the same as receipt of notice.
Giving is a process of which receipt is the
accomplishment. It is for the payee to perform
the former procass by sending the notice to the
drawer at the correct address.

CCrl.MLC.No.1056/2011 & conrected matters Page 13 of 27
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20, If a strict interpretation is given that the
drawer should have actually received the notice
for the period of 15 days fto start running no
matter that the payee sent the notice on ﬁhp
correct address, a trickster ch rleque drawer would
ge’t the premium to avoid recei iving the notice by

different strategies and he could escape from ﬂ_he
Eega! consequences of Section 138 of the Act. it
must be borne in mind that the court should not
adopt an interpretation which helps a dishonest
evader.and clips an honest payee as that would
defeat the very iegislative measure,

21. ...The context envisaged in Section 138 of
the Act invites a liberal interpretation for the
person who has the statutcry obligation to give
notice because i.—_ Is presumed to be the loser in
the transaction and it is for his interest the very
provision is made by the legislature. The words
in clause (0) of the provisc to Section 138 of the
Act show that the payee has the statutory
obligation to “make a demand” by giving notice.
The thrust in the clause is on the need to “make
a demand”. It is only the mode for making such
demand which the legislature has prescribed. A
payee can send the notace for doing his part for
giving the notice. Once it is despatched his part
is over and the next depends on what the sendee
does.

22. 1t is weil settied that a notice refused to be
accepted by the addressee can be presumed to
have been sen /pd on him {vide Harcharan 5ingh
V. Shivranii and jagdish Singh. Natthu Singhd).

-

2%, Here 1 returnaed as unciaimed
and not as ref there be any significant
differenice between the two so far as the

presumption of service is concerned? in this

Crli.ML.C.No.1056/2011 & connacted matters . Page 14 of 27




-

724

connection a reference o Secticn 27 of the
General Clauses Act will bie useful. The sectian
reads thus:

24. No dot {D’E section 138 of the Act does not
rﬂqune that the notice Sh@LH be given on!y by
“post”. Nm etheless the principle incorporated in
Section 27 (cucted above) can profitably be
imported in 2 case where the sender has
despatched the notice by post with the correct
address written on it. Then it can be deemed to
have been served on the sendee unless he
proves that it was not rezlly served and that he
was not respensible for such non-service. Any
other interpretation can lead to a very tenuous
position as the drawer of the cheque who is
liable to pay the amount would resort to the
strategy of subterfuge by successfully avoiding
the notice. :

25. Thus, when a notice is returned by the
sendee as unciaimed such date would be the
commencing date in reckoning the period of 15
days contemplated in clausz (¢) to the proviso of
Section 138 of the Act. Of course such reckoning
would be without prejudice to the right of the
drawer of the cheque to show that he had no
knowledge that the notice was brought to his
address. In the present case the accused di d not
even attempt to discharge the burden to rebut
the aforesaid presumption.” (Lmphasis Supplied)

16. The expressions: ‘oresentation of the chegue to the

Bank’ and '/ rthe ffve different acis were done i1 five

different localities any one of he cowrts exercising
Jurisdiction in one of the five local ereas can become the
oiace of trial Tor the cifence under Section 138 of the Act tO

3

be found in peras 14 and 16 respectively in Bhaskaians

~t

case (supra) have be=n understood by many to mean tha

Crl.M.C.N0.1056/2011 & conrected matlers Page 15 of 27




the Court within Jocz! limits of which the payee Bank i.e. the

Bank where the complainant deposited the cheque is

situated has the jurisdiction to try the compiaint under

Section 138 of the Ni Act, and th understanding appears to
be fortified by the observations of the Supreme Court in
paras 15 and 16 that if the 5 arcts contemplated as the
ingredient of an offence under Section 138 of the NI Ac:
were done in 5 diffarent localities, Cany one bf the cour®
exercising jurisdiction in any one of the 5 local areas woulc
have jurisdiction

17 But, itis apparent that the observations in para 15 and

10 are an obiter as it is not 5 places where the 5 acts

N

n
constituting an offence under Section 138 of the NI Act can
possibly be performed. The acts can be performed, as

would be -explained hereinafter, only at 4 places and | would

A;mmedla‘mly state that act No.2 and act No.3 relate to only.

one place i.e. the piace where the drawee bank is located.

4

The second arng the third z2¢t, of the 5 listed by the

Q

(O S
o
cc O )

reme Court, as constituting the offence under Section

138 of the NI Act ara: {a) presentation of the cheqgue to the
bank; and (b) refturning the chegue unpaid by the drawee.

bank.

1S, The third act is the return of the chegue unpaid by the
drawee bank and thus there is no scope for any argument
as to which bank is contemplatec with reference to the said

act. The second act pertai

=1

s to the act of presentation of

cheque to the bank. [ highlight that the twin words used are

“the bank .

Cri.M.C.Ne.1056/2011 & connected matiers Page 16 of 27
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20.

| decision reported as 2001 (3) SCC 609 Shri Ishar
Alloy Steels Lid. Vs, layaswals Neco Ltd,, a 3 Judge Bench of

the Supreme Court, having as a member of the Bench the

author of the judgment in Bhaskaran's case (supra), dealt

Q

’th and decided as o what would be meant by ‘the bank
as mentioned in Section 138 of the NI Act. Was it the
drawee bank or the payee bank? The Supreme Court
answered the guestion in the following words:-

“2. {a) What s meant by, “the bank” as

mentioned in clause (g) of the proviso to Section
138 of the Negoticbie Instruments Act, 18817

(D) DOeS such bank mean the bank of the drawer
of the chegue or

the payee of the cheque?

(c) To which b a the chegue iz to be presented
for the purpcses of attracting the penal
provisions of Section 138 of the '

are the questicns o be determined _by this Court
in this appeal.

7.1t has further t= he noticed that to make an
offence mde" Section 138 of the Act, it is
matl ’adatow H the cheque is presented to “the
bank” within a @f«rfcd of six months from the
dafte on wh Cf’\ it is drawn or wi shm the period of .
its validity, whichever is earlie 's the cheque
drawn which ha ;5 to be prese ntcd ito “the bank”
within the pericd specified therein., When a post-
dated cheque is written or drdwn it is only a bill
of exchange. The post-dated cheqgue become a
cheque under “ Act on the date which is
written on the said checue and the six months

(_)

Crl.M.C.No.1056/2011 & connsecied matters Page 17 ot 27
g

i
Ih 3
é‘;
[

B




9.3

period has to be reckoned, for the purgmsef; of
Section 128 of the Act, from the said date.

8. Section 138 orovsdcs that where any cheqgue
drawn by a2 person on-an account maintair inea by
him with a “fanker” for payment of any amount
of money to another person from out of that
account for the discharge, in whole or in part, of
any debt or other liability, is returned by “the
bank” unpaid, either because of the amount of
money standing to the credis of that account is
insufficient to honour the cheque or that it
exceeds the amount arranged to be paJd from
that account by an agreement made with that
bank, such person shall be deemed to have
committed an offence  punishable  with
imprisonment as prescribed *tﬂ”mrem subject to
the conditions mentioned in m s (@), (b) and
(¢) of the proviso. Section 3 o tho Act defines
the “banker” to include any pesm acting as a
banker and any post office savings bank. Section
72 of the Act provides that a wcheo;ue must, in
~order to charge the drawer, be presented at the
bank upon which it is drawn before the relations
between the drawer and his banker has been
altered to the prejudice of the drawer.

9. The use of the words “a bank” and “the bank”
in the section is an indicator of the intention of
the legisiature. The former is an indirect (s/ic
ndefinite) article and the latter is prefixed by a
direct (s/c definite) article. If the legislature
intended to hesve the same meanings for “a
bank” and “the bank”, ther¢ was no cause or
occasion for mentioning it distinctly and
differently by using two different articles, It is
worth noticing that the waord "banker” in Section
3 of the Act is prefixed by the indefinite article
“a” and the word “bank” where the chegue is
intended to be presented under 5ection 138 is
prefixed by the definite arti "‘ﬂe “the”. The same
section permits & persan to is: SUE 3 c heque on an
account maintained by him with “a bank” and
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makes him liable for criminal p rosecution if it i

returned by “the bank” unpaid. The payment of
the cheque s Contemp&ated by “the bank”
meaning thereby where H e person issuing the
cheque has an account. “Th J’ is the word used
before nouns, with a specif tying or par ticularising

effect as oopposed to  the indefinite or -

generalising force of “a” or “an”. It determines
what particular thing is meant; that is, what
particular thing we are to assume to be meant.
“The" is always mentioned to denote a particular
thing or a person. “The” would, therefore, refer
implicitly to a specified bank and not any bank.
“The bank” referred to in clause (&) fto the
proviso to Section 138 of the Act would mean the
drawee bank m which the chegue is drawn and
not all banks wh ere the cheque is presented for
collection inciuding the bank of the payee, in
whose favour the cheque is ﬁts;sued.

10. It, however, does not mean that the cheqgue
is always to be presented to the drawer's bank
on which the cheque is issued. The payee of the
cheque has the option to pre sm it the cheque in

any bank including the collecting bank where he
has his accocunt but to cm't ack the criminal

liability of the drawer of the chegue such

Cri.vi.C.N0.1056/2011 & connected matters

collecting bank is obliged o present the chegue
in- the drawee or payee bank on which the
chegue is drawn within the period of sixX_months
from the date on which it is ah@\/\/n to have been
issued....... The non-presentation of the chegue to
the drawee bank within the p@rrod Spemﬁed in
the section would absolve the person issuing the
cheqgue of his criminal liability under Section 138

of the Act, who shall otherwise may be liable to-

pay the chegue amount to the payee in a civil
action initiated under the law. A combined
reading of Sections 3, 72 and 138 of the Act
would leave no doubt in cur mind that the law
mandates the chegue o be 1cresnmed 'Tt the
bank on Whéch it is drawn if the drawer is to be
held criminaily liable. Sich pr ,Jentatwon s

Page 1% of
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necessarity to be made within six months at the

bank on which the chegue is drawn, whether
presented [aei"fm alty or through another bank,

namely, the collecting bd:fﬂi\ of the payee.”
(Emphasis Supplied)

21. Though the decision in /shar A!/’/O)/srca‘sse (supra) has
been rendered in the context of limitation for presentaticn
of a cheque, the said decision Wuﬂ"nnms out in no uncertain
rerms that Section 138 of the NI Act contemplates that a
cheque is requirec tc be presented for encashment to the

drawee Bank and that the payee Bank, merely aclts as an

agent of the payee[complaﬁﬂam: for the purposes of

presenting the checue in question for encashment to ths

drawee Bank.

22, Thus, the 2™ act to which e Supreme Court referred
to in Bhaskaran's cose as one of the & which cor titutes the

offence under Section 138 of the NI Act was thsz

presentation of the cheque 7o the drawee banic ano
neediess to state thhe 3¢ act which constitutes an ingredient
of the offence is the return of the cheque unpaid by tha
drawee bank and thus it becomes C crystal clear that the 2
~nd 37 act constituting the offence would relate to cnty one
place i.e. the place where the drawee bank is located,

93 These are my humble reasons to hold that the
observations in paras 15 and 16 have fo be read as an
orbiter and thus the 5 acts contemplated as constitt tting the
offence are capabiz of keing performed not in 5 but onty in

i i i ’ 14 e - o e -
4 places and since deposit of the chegue with the payee

hank is not an act contemplatad as an ingredient of the

¥

1 PRSI 2 I L i 1. -
offence, the plece wheare the payee bank is iocateg woult Se

aoe 20 oF 27
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irrele\/ icl DUrpagses oF «"‘H Xerangl

criminal court.

24. It is settled law that a deri sion

point it dercides and not what ¢

therefrom and the ratio of 3 de

6

ning jurisdiction - of the

is an authority for the

an be logically deduced

sion has to be gathered

with referernce to the facts of a case and I just highlight oni.

one decision -of the Supreme Co

urt being the decision

i@pOFLPd as Dhocdha House v S K ]//8//70”(4@@6} 9 SCC 41,

25. The matter regarding jurisdiction can also he decided

with reference to Section &, Section 7, Section 64 and

on /72 Ofﬂ” NI 2ct.

26. The reievant portiecn of Section 6, Section 7 and

Section 84 of NI Act and Section 72 of the NI Act reads as

“under:-

Section 6. Ch
exchange Jza
expressed o
demand and

egue: - A 'chegue" is a bill of
wn on a specified banker and not
be pa\'abﬂ otherwise than on
nciudes the electronic image of g

it
truncated cheque and & chegue in the electronic

form.

X X

Section 7. The n '*ker of & bi

X

il of exchange or

Cheque is 7( the "“drawer"; the person

thereby direc
X X

Section 64. Dresentmerﬁf:
(1)]Promissory  notes, bills

20 o L:*y is calle

d the "Drawee".

X

for payment. —

of exchange and

cheques must be Dredemed for payment to the
maker, acceptor or drawee therecof respectively,
by or on benhzlf of the holder as hereinafter

provided. In default of such

CriMvL.C.NG.1056/2011 & cornnacted matters

presentment, the
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involved in the presant case i.e. whether the cou

9, ’) }

other parties thereto are not lighle therecn to
such hoider........

X s X
Section 72. Subject m the provisions of

section 84 a chegue must, in order to charge the

drawer, be presented at the bank upon which it

IS drawn befo e the relation between the drawer

and his banker has been altered t ch@ prejudice

of the drawer.
27, A co-j@int reading of Sections ©, 7,64 and 72 as also of
Section 138 of the Ni Act brings out that in order to attract
pena!lprovissions of section 138 of the NI Act a cheque is
required to ke presented for Mca;mm@ﬂt to th@ drawee
Bank and that the payee Bank a merely as an agent of
the payee/complainant for the purposes of presenting the
cheque in guestion to the drawee Bank. The necessary
corollary thereof is that no pari of cause of action for thé
offence punishable u r Section 138 of the NI Act arises in
the Court within the ‘ocal limits of which the collecting Banl:
of the complaﬁnant ‘3 payee Banlk is situated and thus saic
Court has no juri tion to try a complaint under Sectior

138 of the NI Act fited by the complainant.

Z28. This takes me to the consideration of second guestio

rtowithin
the local limits of which the place from ‘where the
complainant had sent a notice contemplated under gorovéso‘
(b) appended to Section 138 of the NI Act is situated has the
jurisdiction to try a complaint H imder Section 138 of the

NI Act.
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29. | have already noted the observations made by the
Supreme Court z'vn £haskaran's case (supra) in the foregoing
paras and would highlight that in paras 17 to 23 the
Supreme Court has reflected up'@n the limitation within
which the notice has to be given to the accused. Thf&
Supreme Court was considering the expression ‘giving d
notice’ in proviso (o) to Section 138 of the NI Act, with
reference to the 15 days’ time contemplated then by whicﬁ
the requ‘isite‘ notice had to be served, 'which time is now 3C

days.

30. Another decision of the Sfr reme Court, reported as
(

09) 1 SCC 720 Hamman Electronics Private [Limited v

National Panascnic inidiz Private Limited is WO rth noting on

the subject.

31. In Hanmman's case (supra) the guestion which had
arisen before the Supreme Court was precisely the same
guestion which arises for consideration in the present
petition i.e. whether the court within the local limits of which
the place from where the complaii 1a nt had sent a noctice
contemplated under croviso (b) to Hection 138 of the NI Act
is situated has the jurisdiction to try a complaint filed under
Section 138 of the NI Act. Awswe ng the aforesaid guestion
in the negative, the Supreme Court observed as under:-
“12. .....The only questlo , therefore, which
arises for consideration is that as to Wh@‘ her
sending of notice from Delhi t elf would give rise

to a cause of action for takin Cogmzance under
the Negotiabie instruments A
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13: it is one thing to say that sending of a
notice is one of the éng}[ed; >nts for maintaining
the complaint but it is another thing to say that
dfshomur of a cheque by itself constitutes an
offence. For the purpose of proving its case that
the accused had committed an offence under
Section 138 of the Negotiable Instruments Act,
the ingredients thexe@ are required to be
proved. What would constitute an offence is
stated in the main pravision. The proviso
appended thereto, however, imposes certain
further conditions which are required tc be
fulfilled before cognizance of the offence can be
taken. If the ngredients for constitution of the
offence laid down in provisos (g), (6) and (o)
appended fto Section 138 of the Negotiable
Instruments Act are intended to be applied in
favour of the accused, there cannot be any doubt
that receipt of a notice WOJM Ultimately give r!se
to the cause of action for filing a complaint. As |

IS onlyon receipt of the notice that the accuseoﬁ
at his own pearil may refuse to pay the amount.
Clauses (&) and (¢) of the proviso to Section 138
therefore must be read together. Issuance of
notice would not by itself give rise to a cause of
action but communication of the notice would.

,,,,,,, For constitution of an offence under Section
138 of the Act, the notice must be received oy

the accused. It may be deemed to have been
fi

received in certain  situations. The word
“communicate” inter alia means “to make
known, inform, convey, etc”. -

A court derives a jurisdiction only when
the cause of action arose within its jurisdiction.

The same carnot be conferred by any act of .

omission or commission on the part of the
accused. A distinction must also be borne in
mind between the ingredient of an offence and
cammission o @ part of the offence. While

issuance of @ nntice oy the hnider of a negotiable

Q)
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nstr ment s necessary, ‘Sf—\'v"ce thereof is alzo

mperative. Only on a service of such nofice and
faliure on the part of the accused to pay the
demanded amount within a period of 15 days
thereafter, the commission of an offence
completes. Giving of notice, therefore, cannot
have any precedent over the service. It is only
from that view of the matter that in Da/n/a
Cement (Bharat) Lid. v. Galaxy Traders &
Agencies Lic ernphasis has been laid on service
of notice.” (Emphasis Supplied)

! B U "R PRGN ‘.—?~ ey A ¢ W
32 At a first blusl reading of the d

ecisions of the & upmre

{

o]

P - . > [ S — L3 gy ey el e (oo v ey T i~
Lourt n _/:fv/ich_’A_‘/_j_f_? and Harman's cases LSUGrg) fomay

Y

strike to the reader that there is a conflict between the fvo
decisions inasmuch as in Bhaskaran's case (- supra) it Was
held that the expression 'g/ving of notice occurring in
proviso (bj to Section 138 of the NI Act means ‘5@!7«:1’/’/7905’

notice” whereas in Aarman's case (supra) it was heid that

l‘

the said expr .-€3 N means ‘receiol of notice’

33. A careful reading of the two decisions shows that there
is no conflict between the saic decisions inasmuch as they
have been renderad in different contexts. The decision in
Ehaskaran's case (supra) was rendered in the context of
Startmg point of iimitation period of 15 days prescribed |
oroviso (b) to Sechon 138 of the NE Act and it was in m At
context i.e. the context of limitation that it was held by the
Supreme Court that the expression giving of notice’
occurring in proviso (h) to Section 138 of the NI Act means

e

‘sending of notice’ The decision in Hammian's case supra)

was rendered in the context of cause of action for filing a

cornplaint under Secfion 138 NI Act within jurisdiction of a

. - it e d N 'q = T ‘;"r
pcarticular court inotnat context it was nerd by the
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Supreme ‘Zourt that the exg
OCCUrring In oroviss (b)) to

‘ /‘@C@//.?L of notice’.

34.

3\

-

giving of notice

of the NI Act means

Now, sarne expression can have different mea nings i
different context as held by the Supreme Court in the
decision reported as Malik Lal Majumdar v Gouvrarga

Chandra Dey (2004) 12 SCC .

that a word occurring in a sts
different meanings in differe
statute.

contermniplatea  2s
highlighted in B8haskaran’s case
to the drawer of Cf?ECJL/E”
amount, for purposes of limit

explained in Bhaskaran's cas

143 wherein

nt context within the

an ingr

it was observed
itutory provision can have

sarmne

35.. Thus, the inevitable conclusion would be that the 4

edient of the offence as

le. ‘giving notice it wiiting

d@mamm)‘ﬁg payment of the chegue

n would have a meaning as

e and for purposes of

jurisdiction -would have a meaning as explained in /shar

Allo)'s case (supra).

35,

Caveal.

Before conciu
VWith

electronic

of - clearance provided Dby

metropolitan cities. where cheg

hankers

(ding | would e failing not to lcdge 'a

cility payable at par
and especially in

ues are cleared by not DEH”U

oresented to the drawee bank but at nodal branches of the
concerned banks, the subject matter of jurisdiction may

have to be decided keeping in

has created an gewcy where

Clear

transmitted for clearance and th

tekes place would o

en
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arguabl

view that the drawee bank

the cheque in question is

&SIt

15 where the clearance

y become the place where
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the cheque vvoum be required to be treated as presented to
‘the bank’ i.e. the drawee bank. But, in such circumstances,
properly constituted pﬂeadmgs have to be found in a
complaint and lodging the ca | leave it at that for the
cdebate to be properly argued in an appropriate case with

the necessary relzvant pleadings.

37. | hold that on the pleadings in the complamt(s),‘_ no
part of cause of action can be =aid to have accrued to the
complainant 2t Deihi: that the notice ‘demamdmg payment
was posted from Delly and that the cheque was deposited
with the payee bank at Delhi would not constitute the acts

contemplated as ingredients of an offence punishable under
Section 138 NI Act and thus | dispose of the petitibns
guashing the impugned order(s) dated 14.2.2011 and direct
the tearned ACMM to return. the complaint(s) to ij:he
respondents for filing in a Court having territorial

jurisdiction.

38, DNo costs.

s
0
(PRADEEP MAN DRAJOG)
JUDGE
SEPTEMBER 21, 2011
i
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