* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Judgment reserved on : 16" September, 2011
Judgment pronounced on: 21" September, 2011

+ CRLM.C. 1173/2011

SHREE RAJ TRAVELS & TOURS LTD.
&ORS. L Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate.
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus

DESTINATION OF THE WORLD |
(SUBCONTINENT) PRIVATE LTD.  ..... Respondent
Through: Mr.Anindya Malhotra, Advocate

CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG

21. Whether the Reporters of local papers may be allowed
to see the judgment?

22. To be referred to Reporter or not?

3.  Whether the judgment should be reported in the
Digest?

PRADEEP NANDRAJOG, J.
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N THE HiGH COURT OF DELH AT NEW DELHI
Judament reserved o 169 September, 2011
Judgment pronounced o 21 5 eptember, 201

CRLM.C. 1056/2011

SHREE RA] TRAVELS & TOURS LTD.
& ORS L Petétionérs
Through: Mr.Sunil Gupta, S5r.Advoca
with Mr.jatin Zaveri, Mr G urav -
Agarwezl and Mr.Tanmaya :
Agarwal, Advocates i

Yersds
DEST OTION OF THE WORL Y

JBC JNTIN E?\ﬂ") Pm\//‘ TELTD., Res ;;.: dert
Through:  Mr.Aningya Malhotra, Advocate

5
i

CRL.M.C. 1166/2011

SHREE RA] TRAVELS & TOURS LTD.
& QRS Petitioners
Through:  Mr.Sunif Gupta, Sr.Acgvocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

VEersus
DESTINATION OF THE WORLD
(SUBCONTINENT? FRIVATE LTD. ... Respondent

Througn: MiAnindya M oik«ﬁtr@n Advccate

CRLM.C. 11771/2011

SHREE RAJ TRAVELS & TOURS LTD.

& ORS. L Petitionars
Through: Mr.Sunil Gupta, 5r. Advocate
with Mr.latin Zav @sn Mr.Gauray
Am’a'\/\aﬂ and Mr.Tanmaya
Agarwal, Advocates




Versiys

DESTINATION OF THE WORLD
(SUBCONTENENT) PRIVATE LTD. ... Respondent
Thro‘ugh: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1372/2011

SHREE RA} TRAVELS & TOURS LTD,
&ORS Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus
DESTINATION OF THE WORLD(SUBCONTINENT)
PRIVATE LTD. R Respondent
‘ Through: Mr.Anindya Malhotra, Advocate

CRLM.C. 1173/2017

SHREE RA] TRAVELS & TOURS LTD.
& ORS. . Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

versus

DESTINATION GF THE WORLD :
(SUBCONTINENT) PRIVATE LT, ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CRL.M.C., 1174/2011

SHREE RA] TRAVELS & TOURS LTD. ‘
& ORS. L Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates
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Versis
DESTINATION OF THE WORLD , ‘
(SUBCONTINENT) PRIVATE LTD. . Respondent
Through: Mr.Anindya Malhotra, Advocate

CRLM.C. 1175/2011

SHREE RAJ} TRAVELS & TOURS L.TD.
&ORs. Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with My Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus

- DESTINATION OF THE WORLD ,

(SUBCONTINENT) PRIVATE LTD. ... Respondent

Through: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1176/2011

SHREE RA] TRAVELS & TOURS LTD.
& ORS. R Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Adveocates

Versus
DESTINATION OF THE WORLD
(SUBCONTINENT)PRIVATE LTD. ... Respondent

Through: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1178/2017

SHREE RAJ TRAVELS & TOURS LTD. -

&ORS. Petitioners

‘ Through Mr.Sunil Gupta, Sr.Advocate
with M fatin Zaveri, Mr.Gauray
Agarwal and Mr.Tanmaya
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Agarwal, Advocates
Versus

DESTINATION OF THE WORLD
(SUBCONTINENT) PRIVATE LTD. Respondent
Through: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1179/2011

SHREE RA] TRAVELS & TOURS LTD.
& ORS. ..... Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav.
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus
DESTINATION OF THE WORLD

(SUBCONTINENT) PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malthotra, Advocate R

CRLM.C. 1181/2011

SHREE RA] TRAVELS & TOURS LTD. ‘
& ORS00 Petitioners
Through:  Mr.Sunil Gupta, Sr.Advocate
with Mrjatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya 5
- Agarwal, Advocates

Versus
DESTINATION OF THE WORLD ,
(SUBCONTINENT) PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1183/2011

SHREE RA] TRAVELS & TOURS LTD.

& ORS. : ..... Petitioners

Through: Mr.Sunil Gupta, Sr.Advecate
with Mr Jatin Zaveri, Mr.Gaurav
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Agarwal and Mr.Tanmaya -
Agarwal, Advocates

Versys

DESTINATION OF THE WORLD
(SUBCONTINENT)PRIVATE LTD. ... Respondent

Through: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1186/2011

SHREE RAJ] TRAVELS & TCURS LTD.
&ORS. Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus

- DESTINATION GF THE WORILD -

(SUBCONTINENT) PRIVATE LTD., ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CRLM.C., 1187/2011

SHREE RA] TRAVELS & TOURS LTD.
& ORS. : o Petitioners
Through: Mr.5unil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus

DESTINATION CF THE WORLD ,
(SUBCONTINENT)PRIVATE LTD. ... Respondent

Through: Mr.Anindya Malhotra, Advocate

CRLM.C, 11868/2011

SHREE RA} TRAVELS & TOURS LTD.
& ORS, L Petitioners
Through: Mr.Sunii Gupta, Sr.Advocate
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with Mr.Jatin Zaveri, Mr.Gaurav’
Agarwal and Mr.Tanmaya ’
Agarwal, Advocates

Versus

DESTINATION OF THE WORLD
(SUBCONTINENT) PRIVATE 7D, ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CORAM: ,
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG

1. Whether the Reporters of local papers may be aliowed
to see the judgment? ‘

N

To be referred to Reporter or nof?

wJ

Whether the judgment should be reported in the
Digest? ‘

PRADEEP NANDRAJOG, .

1. Briefly stated the facts leading to filing of the above

captioned pefitions are that respondent i.e. ‘Destination of

World (Subcontinent) Pvi. Ltd.” a company registered under
the Companies Act filted 15 complaints under Sé«:iti@ﬂ 138 of
the Negotiable Instruments Act, 1881 (hereinafter referred
to as the ‘NI Act’); 3 cheques being the subject matter of

each complaint. Petitioner No.1 i.e. ‘Shree Raj Traveis &

Tours Ltd.” a company registered under the Companies Act

was impleaded as accused No.1 and petitioners 2 tc 7 were

impleaded as co-accusad on the allegation that as Directors

they were incharge of the day to day affairs of the company

and hence were vicariously liable for the defaults of the
company. The complaint was filed in the Court of Additional

Chief Metropolitan Magistrate (herzinafter referred to as the

Crl.M.C.No.1056/2011 & connected matters v Page 6 of 27




'‘ACMM") New Delhi, inter-alia, averring that the respondent
company and the a’*used No.1 company had entered intc 2
agreements in terms whereof the accused No.1 company
had issued 45 Cheques drawn on State Bank of Incia
~Mumbai Branch, in favour of the respondent company,
which chegques when presented for encashment by the
Spondem compary with its Banker ICICI Bank New Delhi,
were dishonoured and upon the cheques being returned fhe
responaent company issued mﬂ:iceg contempiated under
proviso (b) to Section 138 N1 Act fram Delhi to the accused
No.1 company which failed to make payment in respect of

—

‘the sum for which the cheques were drawn within 15 day

fJ)

of the receipt of the said notices. With rocper“*" s the
- jurisdiction of the Courts at Delhi it was p&edqed that for the
reason the respondent company had presented the chaques
in question for collection with its banker ICICi Bank situated

in Delhi, the Court had the necezsary jurisdiction.

2. It may be noted at the ocutset Lha after the cmm[@?aiiﬂts
were filed, the respondent compa any filed a sult beari

N0.550/2010 in which petitioner No.l was impleaded as th2
defendant before the High Court of Bombay praying for 3
decree to be passed in the prm@ipaﬂ sum for which the 45
cheques forming the subject-matter of the aforesaid
‘complaints. were issued. In the plaint, juri»sdﬁcti@ﬂ of the
Courts at Mumbai was pleaded on the a\/erme 't that the
‘agreemént pursuant whereto the cheques were issued was
executed at Mumbai as also that the chegues in westion

were drawn and issued at Mumbal.

CrlM.CNo.1056/2811 & connected mattérs Faga 7 of2?
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5. Taking cognizance of the complaints, the learnzad
ACMM summened the petitioners to face trial for an cffence

punishable under Section 138 of the N.I. Act.

4, 4Ufpon service of the summons, 't}he _peﬂtionérs ﬁ!ed
application(s) under Section 177 Cr.P.C. inter-alia statihg
that the courts =zt Deihi have no jurisdiction to tale
cognizance of the compiamtg: and prayed that tre
complaints be returned to the respondent to be filed in the
court of competent jurisdiction. Together with the sad
application(s}, petitioners 2 to 7 filed application(s) seeking
exemption for personal appearance befafe the Court.
Dismissing the aipplication(s) seeking  exemption frofm_
personal . appearance and keeping pending, for
consideration, application(s) filed under Section 177 CrnP\N(TI.
vide order dated 25.05.2010 the ﬂeaméd ACMM issued

bailable warrants against petitioners 2 to 7.

5. Aggrie\/ed by the order dated 25.05.2010, petitioners
2 to 7 filed petiﬁon(_s) under Section 482 Cr.P.C. before this
Court, which petitions "were dismissed vide order dated
23.09.2010. Aggrieved thereto, petitioners fiied petitions
seeking Special Leave to Appeal befare the Sumemetourﬁ:
which were disposed of vide order dated 14.1.2011 with a
direction to the learned ACMM that applications filed under

Section 177 Cr.P.C. wouldbe disposed of within 2 weeks.

6. Vide order dated 14.02.2011 the learned ACMM

dismissed the application(s) under Section 177 Cr.P.C. ﬂ!ec_\

by the petitioners on the ground that in view of the dicturm

of law laid down by the Supreme Court in the decision

Crl.M.C.N0.1056/2011 & connected matters Page 8 of 2%




reported as (2004) 5CC 338 Ada/at Prasad v Roop La/

-
/[ndal once the Magistrate has taken cognizance of 3

complaint he has no power to returm the same to‘th;s |
complainant with a direction that the same be filed in a
court of competent jurisdiction.

7. Aggrieved by the order dated 14.02.2011 passed by
the learned ACMM, the petitioners have filed the above-
captioned petition(s) under Section 482 Cr.p.C. reqguiring
this Court to hold that courts at Delhi have no jurisdﬁctéon to
take cognizance of the complaints in question and seeli‘;:
directions to the learned ACMM to return the same for filing

before the Court of Cempetent Jurisdiction,

8. It is the case of the petl ioners that the cheques in
questiom were drawn at Mumbai. The drawee bank is a:
Mumbai, notice issued by the respondent to the p}etitionej‘;f
company was received at Mumbai and thus merely because
the respondent posted the notice from Delhi and deposited
the cheque with its bank at Delhi would not confe;’

jurisdiction on Courts in Delhi,

9. The issue has to be debated with reference to Sectiorn
138 of the NI Act and the applicable provisions of the Code
of Criminal Procedure i.e. Sections 177, 178 and 179 of the

Code of Criminal Procedure

10. In the decision reported as 1999 (7) SCC 510

K.Bhaskaran Vs, Shankaran Vaidhvan Balan & Anr, th &

Supreme Court has opined, after considering Sections 17&

to Section 179 of the Code of Crimis al Procedure, that an

Crl.M.C.N0.1056/2011 & connected matiers Page 9 of 2
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offence may be completed in different localities and thus
can be tried in any Court nNaving jUrismction over said
localities. Yo put it pithily, in relation to territorial
jurisdiction, qua an offence, law recognizes more than 1
court having territorial jurisdiction and the issue of 1territoria}
jurisdiction would have to be decided with reference tc
whether a part of an offence was committed within the-‘
territorial jurisdiction of a court. The issue is no longer res
vm‘cegra and | just nead to note the decision of the Supreme

Court in. K.Bhaskaran's case {(supra} and highlight that the

aforesaid is to be culled out from paras 11 and 12 of the

sald decision.

11. The next logical -question would be, what are the

contours of Section 1328 of the NI Act pertaining to acts to be

performed in relation te an offence contemplated by the
said Section? It hardly be re-emphasized that it are acts of
commission or omission which constitute offences, with or
without the reguisite ‘mens rea, depending upon whether.

the offence is an a}bso‘%ute offence or not.

12. Let me thus note Section 138, NI Act which reads as

under:-

Where any chegue drawn by a person on an
account maintained by him with a banker. for
payment of any amount of money to another
person from out of that account for the
discharge, in whole or in part, of any debt or
other liability, ic returned by the bank unpaid,
either because of the amount of money standing
to the credit of that account is insufficient tc
honour the chegue or that it exceeds the amount
arranged to be paid from that account by ar

. Crl.M.C.N0.1056/2011 & connected matters Page 10 of 27




agreement made with that bank, such person
shall be deemed to have committed an offence
and shall without prejudice to any other
_provisions of - this Act, be punished with
imprisonment for a term which may extend to
two year, or with fine which may extend to twice
the amount of the cheque, or with both:

Provided that nothing contained in this section
shall apply unless-

(a) The cheque has been presented to the bank
within a period of six months from the date on
which it is drawn or within the period of its
validity, whichever is earlier.

(b) The payee or the hoider induce course of the
chegue, as the case may be, makes a demand
for the payment of the said amount of money by
giving a notice, in writing, to the drawer, of the
cheque, within thirty days of the receipt of
information by him from the _bank regarding the

return of the chegues as unpaid, and

(c) The drawer of such cheque fails to make the
payment of the said amount:of money to the
payee or, as the case may be, to the holder in
due course of the cheque, within fifteen days of
the receipt of the said notice.

Explanation: For the purpose of this section.
"debt or other liability" means a legally
enforceable debt or other liability.
13, in Bhaskararn's case (supra) the Supreme Court had an
occasion to deal with the issue of territorial jurisdiction in
relation to Section 133 of the NI Act, and of necessity, t

)
N

n
discussion required the Supreme Court to identify the
e

the offence punishable under Section 138 of the NI Act and
suffice would it be to highlight that in para 14 of the

Crl.MLC.N0.1056/2011 & connected matters ) Page 11 0F 27 .




decision, the Supreme Court hi ghlighted that there are =
acts which are the components of the offence punishable
under Section 138 of the NI Act and | re—pmdupe the same

from para 14 of the decision of the bupreme Court. They

read as under:-

(i) drawing of the cheque,

(if)  presentation of the cheque to the bank,

(ii1) rev’turning the cheque unpaid by the drawee bark,

(iv) giving notice in writing to the drawer of the chegue.
demanding payment of the cheque am@unt,

(v)  failure of the drawer to make payment within 15 days
of the rec'eip'l: of the notice.

14.  After holding that 5 acfs would constitute the.
components of an offence under Section 138 of the NI Act,

in paras 15 and 16 the Supreme Court observed as under:-

“15. It is not necessary that all the above five
acts should have been perpetrated at the same
locality. It is possible that each of those five acts
could be done at five different localities. But a
concatenation of all the above five is a sine gua
non for the compietion of the offence under
Section 138 of the Code. In this context a
reference to Section 178(a) of the Code is useful.
it is extracted below: '

- 16. Thus it is clear, if the five different acts were
done in five different localities any one of the
courts exercising jurisdicticn in one of the five
local areas can become the place of trial for the
offence under Section 138 of the Act. In other -
words, the Cempiamant can cnoose any one of

Crl.M.C.No0.1056/2011 & connected matters Page 12 of 27




15.

those courts having jurisdiction over any one of
the local areas within the territorial limits of
which any one of those five acts was done. As
the amplitude stands so widened and so
expansive it is an idle exercise to raise
jurisdictional guestion regarding the offence
under Section 138 of the Act.” (Emphasis
Supplied)

On the issue of service of natice required to be given

by the complainant to the accused, the Supreme Court

observed as under:-

- Crl.M.C.No.1056/2011 & connected matters

“17. The more important point to be decided in

this case is whether the cause of action has
arisen at all as the notice sent by the
complainant to the accused was returned as

“unctaimed”. The conditions pertaining to the

notice to be given to the drawer, have been
formulated and incorporated in clauses (6) to (0)
of the proviso to Section 138 of the Act. The said
clauses are extracted below:

18. On the part of the payee he has to make a
demand by “giving a notice” in writing. If that
was the only requirement to complete the
offence on the failure of the drawer to pay the
cheque amount within 15 days from the date of
such “giving”, the travails of the prosecution
would have been very much lessened. But the
legislature says that failure on the part of the
drawer to pay the amount should be within 15
days “of the receipt” of the said notice. It is,
therefore, clear that “giving notice” in the
context is not the same as receipt of notice.
Giving is a process of which receipt is the
accomplishment. It is for the payee to perform
the former process by sending the notice to the
drawer at the correct address.

Page 13 of 27
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20, If & strict interpretation is given that the

drawer should have actually received the notice
for the period of 15 days to start running no
matter that the payee sent the notice on the
correct address, a trickster cheque drawer would
get the premium te avoid receiving the notice by
different strategies and he could escape from the
legal consequences of Section 138 of the Act, It

must be borne in mind that the court should not -

adopt an interpretation which helps a dishonest
evader and clips an honest' payee as that would
defeat the very legislative measure. .

21. ....The context envisaged in Section 138 of
the Act invites a libera!l interpretation for the
person who has the statutory obligation to give
notice because he is presumed o be the loser in
the transaction and it is for his interest the very
provision is made by the legislature. The words
in clause (6) of the provisc to Section 138 of the
Act show that the payee has the statutory
obligation to “make a demand” by giving notice.
The thrust in the clause is on the need to “make
a demand”. It i5 only the mode for making such
demand which the legislature has prescribed. A
payee can send the notice for doing his part for
giving the notice. Once it is despatched his part
is over and the next depends on what the sendee

does.

22. 1t is weil settied that a notice refused to be
accepted by the addressee can be presumed to
nave been served on him (vide Harcharan 5ingh
V. ShivraniZ and jagdish Singhv. Natthu Singh3).

23, Here the notice is returned as unciaimed
and not as refused. Will there be any significant
difference between the two so far as the
presumption of service is c<oncerned? in this

Page 14 of 27




connection a reference to Sey “tion 2
General Clauses Act will be useful. The
reads thus:

24, No doubt Section 138 of the Act does not
require that the notice should he given only by
“post”. Nonetheless the pr inciple incorporated in
sSection 27 (gucted above) can orofitably be
imported in a case where the sender has
despatched the notice by rost with the correct
address written on it. Then it can be deemed to
have been served on the sendee uniess he
proves that it was not really served and that !f
was not responsible for such non-service., An
other interpretation can lead to a very Lmuous
position as the drawer of the cheque who is
liable to pay the amount would resort to the
strategy of subterfuge by successfully avoiding
the notice. :

25. Thus, when a notice is returned by the

sendee as unciaimed such date would be the

commencing date 1.: reckoning the period of 15
days contemplated in clause (¢) to the proviso of
Section 138 of the Act. Of course such reckoning
would be without prejudice to the right of the
drawer of the cheque to show that he had no
knowledge thzat the notice was brought to his
address. In the present case the accused did not
even attempt to discharge the burden to rebut
the aforesaid presumption.” (Emphasis Supplied)

16.  The expressions: ‘presentation of the chegue to the

Bank’ and '/f the five different acrts were done i

different focalities any one of the courts exerc/"cf/trg

Jurisdiction in one of the five Jocal areas can b@mn e

piace of trial for the ciffence under Section 138 of the Ac?

e found in peras 14 and 15 raspectively in Bhaskarsm's
I C, H D L N in Moios L fo ki N DAY TR
case (supra) have been understood by many to mean that
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the Court within iccal limits of which ¢ e payee Bank'ie. tha

Bank where the compiainant deposited the chegue is
situated has the jurisdiction to fry the complaint U;Hde‘?”l
Section 138 of the NI Act, and the unde erstanding appears to
be fortified by the observations of the Supreme Court in
paras 15 and 16 that if the 5 acts con templated as the
ingredient of an offence under Section 138 of the NI Act
were done in 5 different §o<:a!i'tiersl, any one of the court
exercising jurisdiction in any one ¢ ’rhe 5-local ar ds’ »u!

have jurisdiction.

17.  But, itis apparent that the observations 'm para 15 and
16 are an obiter as it is not 5 places where the 5 acts
constituting an offence under Section 138 of the NI Act can
possibly be performed  The acts can be performed, as

would be-explained hereinafter, only at 4 places and | would

‘immediately state that act No.2 and act No.3 relate to only

~one place i.e. the place where the drawee bank is located.

18. The second and the third act, of the 5 listed by the

Supreme COurt, as constituting the offence under Section

138 of the NI Act are: (a) presentation of the cheque to the

bank; and (b) returning the Cheque unpaid by the drawee.

bank.

19, The third act is the return of the cheque unpaid by the

drawee bank and thus there is no scope for any argument

as to which bank is contemplated with reference tc the said’
act. The second act pertains tc the act of presentation of;

cheque to the bank. | highlight that the twin words used are.

‘the bank .

CrlML.C.Ne.1056/2011 & connected matters Page 16 of 27
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20. In the decision reported as 2001 (3) SCC 609 5hs7 Ishar |

Alloy Steels Lid, Vs, [ayvaswals Neco Ltd., a 3 judge Bench of

the Supreme Court, having as a member of the Bench the

author of the judgment in Bhaskaram's.case (supra), dealt

with and decided as to what would be meant by ‘the bank

as mentioned in Section 138 of the NI Act. Was it the
drawee bank or the payee bank? The Supreme Court

answered the guestion in the following words:-

“2. (g What is meant by, ""‘the bank” as
mentioned in clause (g} of the proviso to Section
138 of the Negotiable Instruments Act, 18817

(H) Does such bank mean the bank of the drawer
of the cheqgue or

the payee of the ¢ wequg?

() To which bank the chegue is to be presented
for the purposes of attracting the penal
provisions of Secticn 138 of the Act?,

are the questions to be determined by this Court
in this appeal.

7. It has further ¥< be noticed that to make an
offence under Fectmn 138 of the Act, it is
mandatory that the cheque is presented to “the
bank” within a period of six months from the
date on which it is drawn or within the period of
its validity, whichever is earlier. It is the cheque
drawn which has to be presented to “the bank”
within the period specified therein. When a post~

- dated cheqgue is written or drawn, it is only a bill
of exchange. The post-dated cheque become a
Cheque under the Act on 'thﬂ date which is
written on the said chegue and the six maonths
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93

periqd has to be reckoned, for the purposes of
Section 138 of the Act, from the said date.

8. Section 138 provides that where any cheque
drawn by a person on an account maintained by
him with a “banker’ for payment of any amount
of money to another person from out of that
account for the discharge, in whole or in part, of
any debt or cther liability, is returned by “the
bank” unpaid, either because of the amount of
money standing to the credi: of that account is
insufficient to honour the chegue or that it
exceeds the amount arranged to be paid from
that account by an agreement made with that
bank, such person shall be deemed to have
committed  an  offence  punishable  with
imprisonment as prescribed therein subject to
the conditions mentioned in clauses (g), (6) and
(c) of the proviso. Section 3 of the Act defines
the “banker” to include any person acting as a
banker and any post office savings bank. Section
72 of the Act provides that a chegue must, in
order to charge the drawer, be presented at the
bank upon which it is drawn before the relations
between the drawer and his banker has been
altered to the prejudice of the drawer.

9. The use of the words "a bank” and “the bank”
in the section is an indicator of the intention of
the legislature. The former is an indirect (s/ic
indefinite) article and the latter is prefixed by a
direct (s/c definite) article. If the legislature
intended to have the same meanings for “a
bank” and “the bank”, ther¢ was no cause or
occasion for mentioning it distinctly and
differently by using two different articles. It is
worth noticing that the word "“banker” in Section
3 of the Act is prefixed by the indefinite article
“a” and the word “bank” where the cheque is
intended to be presented under Section 138 is
prefixed by the definite article "the”. The same
section permits 2 person to iszue a chegue on an
account maintained by him with “a bank” and
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makes him liable for criminal prosecution if it is
returned by “the bank” unpaid. The payment of
the cheque is contemplated by “the bank”
meaning thereby where the person iIssuing the
cheque has an account. “The” is the word used
before nouns, with a specifying or particularising
effect as opposed to the indefinite or
generalising force of “a” or “an”. It determines
what particular thing is meant: that Is, what
particular thing we are to assume to be meant.
“The” is always mentioned to denote a particular
thing or a person. “The"” wouid, therefore, refer
implicitly to a specified bank and not any bank.
“The bank” referred to in clause (a) to the
proviso to Section 138 of the Act would mean the
drawee bank on which the chegue is drawn and
not all banks where the cheque is presented for
collection including the bank of the payee, in
whose favour the cheque is issued.

10. It, however, does not mean that the cheque .
is always to be presented to the drawer's bank
on which the cheque is issued. The payee of the
chegue has the option to present the cheque in
any bank including the collecting bank where he
has his account but to attract the criminal
liability of the drawer c¢f the cheqgue such
collecting bank is obliged to present the chegue
in_the drawee or payee bank on_ which the
cheque is drawn within the period of six months
from the date con which it is shown to have been
issued.......The non-presentation of the cheque to
the drawee bank within the period specified in
the section wouid absolve the person issuing the
cheque of his criminal liability under Section 138
of the Act, who shall otherwise may be liable to
pay the chegue amount to the payee in a civil
action initiated under the law. A _combined
reading of Sections 3, 72 and 138 of the Act
would leave no doubt in our mind that the law
mandates the cheque to he presented at the
bank on which it is drawn if the drawer is to be
held criminally  tiable. Such presentation is
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necessal iy o be made within six months at the
bank on which the cheque s drawn, whether
prersentec% personally or through another bank,
namely, the collecting bank of the payee.”
(Emphasis Supplied)

21. Though the decision in /shar Alloy's case (supra) has
been rendered in the context of limitation for presentaticn
of a cheque, the said decision brings out in no uncertain

terms that Section 138 of the NI Act contemplates that 2

chegue is requireoﬁ to be presented for encashment to the

drawee Bank and that the pavee Bank, merely acts as an
agent of the payee/cemp!aﬂnan‘t for the purposes of
presenting the cheque in question for encashment to the
drawee Bank.

22. Thus, the 2" “t to which the Supreme Court referred
to in Bhaskaran’'s case a5 one of the 5 which constitutes th2

offence under Section 138 of. the NI Act was the

I

presentation of the cheque 0 the drawee banlc and

neediess to state the 279 act which constitutes an ingredient
of the offence is the return of the chieque un”npasd by the
drawee bank and thus it becornes crystal clear that the A
anid 39 act constituting the offerice would relate to oniy one
place i.e. the place where the drawee bank is located. |
23 These are my humble reasons to hold that the

cbservations in paras 15 and 19 have fo be read as an

orbiter and thus the 5 acls Contem@lated as constituting the

offence are capable of being performed not in 5 but only in.

4 places and since deposit of the cheque with the payee

pank is not an act contemplated as an ingredient of the

offence, the place whera the payee bznk ?,» iccated would be
CrlMi.C.NG.1056/2011 & connected matiers Page 20 of 27
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irrelevant for purposes of determining jurisdiction of the
criminal court. |

24, It is settled law that a decision is an authority for the
polént it decides and not what can be logically deduced
therefrom and the ratio of a decisian has to be gathered
with reference to the facts of a case and I just highlight oniy

one decision of the Supreme Court being the decision

reported as Dhodha House v S. K. Maingi (2006) 9 SCC 41.

25, The matter regarding jurisdiction can also be decided

o -

with reference to Section 6, Section 7, Section 64 and

Scchm 72 of the NI 2ct,

20, The relevant porticn of Section 6, Section 7 and

Section 64 of NI Act and Section 72 of the NI Act reads as

“under:-

”himque“‘ is a bill of
n a specified banker and not
pa bﬂe otherwise thar on
udes the electronic image of a
and a chegue in the electronic

Section 6. Cheo;i Do-
exchange drawn
expressed to be
demand and it iciu
truncated chegue
form.

A
S
/3

X N

VAN VAN

o

Section 7. The maker of a bill of exchange or
Cheque is called the "drawer"; the person
thereby directed to pay is called ’*he "Drawee".

X U X

Section 04. Presentment for payment. —
(1)]Promisscry notes, bills of exchange and
weque: must ﬁe pveqem d for payment to the
maker, acceptor or drawee thereof respectively,
by or on behalf of the hcolder as hereinafter
pi‘ovided. in default of such presentment, the

o=}
11

~
i
e
Q
e
i
o |
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other parties thereto are not liable therecn to
such holder........ '

X X X

‘Section 72. Subject to the provisions of

section 84 a cheque must, in order to charge the

drawer, be presented at the bank upon which it

Is drawn before the relation between the drawer

and his banker has been altered to the prejudice

of the drawer.
27. A co-joint reading of Sections 6, 7, 64 and 72 as also of
Section 138 of the NI Act brings out that in order to attract
penal provisions of Section 138 of the NI Act a cheque is
required to be presented for encashment to the drawee
Bank and that the payee Bank acts merely as an agent of

the payee/complainant for the purposes of presenting the

cheque in guestion to the drawee Bank. The necessary

corollary thereof is that no part of cause of action for the
offence punishable under Section 138 of the NI Act arises ir
the Court within the local limits ¢f which the collecting Bani{;
of the complainant e, payee Bank is situated and thus saic
Court has no jurisdiction to try a complaint under Sectior:

138 of the NI Act filed by the comiglainant.

28. This takes me to the consideration of second questior
involved in the present case i.e. whether the court withir:
the local limits of which the place from where fthe
complainant had sent a notice contemplated under proviso
(b) appended to Section 138 of the NI Act is situated has the
jurisdictionrto try a complaint filed under Section 138 thhe
NI Act. | |
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29. | have already noted the observations made by the
Supreme Court in Bhaskaran's case {supra) in ﬁ:hef@regoing
paras and would highlight that in paras 17 to 23 the
Supreme Court has reflected upon the limitation within
which the notice has to be given to the accused. The
Supreme Court was considering the expression ’giving a
- notice’ in proviso (b) to Section 1328 of the NI Act, with
reference to the 15 days’ time contemplated then by which:
the requisite notice had to be served, 'which time is now 3C

days.

30. Another decision of the Supreme Court, reported as

(2009) 1 - SCC 720 Harman Flectromnics FPrivate [imited 1

National Panasonic /nidia Private Limited is worth noting on

the subject.

31. In Hamman's case (supra) the guestion which had
arisen before the Supreme Court was precisely the same’
question which arises for consideration in the present.

petition i.e. whether the court within the local limits of which

the place from where the complainant had sent a notice

contemplated under proviso (b) to Section 138 of the NI Act

is situated has the jurisdiction to try a complaint filed under

Section 138 of the NI Act. Answering the aforesaid question -

in the negative, the Supreme Court observed as under:-

“12. ... The only question, therefore, which
arises for consideration is that as to whether
sending of notice from Delhi itself would give rise
to a cause of action for taking cognizance under

A

the Negotiable instruments Act.
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offence laid down in provisos (g), (&) and (O

13. it is one thing to say that sending of a
notice is one of the ingredients for maintai mning
the complai nt but it is another thing to say that
dishonour of a cheque by itself constitutes an
offence. For the purpose of proving its case that
the -accused had committed an offence under
Section 138 of the Negctiable Instruments Act,
the ingredients thereof are required to be
proved. What would constitute an offence is
stated in the main provision. The proviso
appended thereto, however, imposes certain
further conditions which are required to be
fulfilled before cognizance of the offence can be
taken. If the ingredients for constituﬁon of the
appended to Section 138 of Ithe Negotiable
Instruments Act are intended to be applied in
favour of the accused, thare cannot be any doubt
that receipt of a notice would ultimately give rise
to the cause of action for filing & complaint. As it
is only on receipt of the notice that the accused
at his own perii may refuse to pay the amount.
Clauses () and (¢) of the pmv”co to Section 138
therefore must be read together. Issuance of
notice would not by itself ; lnve rise to a cause of
action but communication of the netice would.

,,,,,,, For constitution of an offence under Section
138 of the Act, the notice must be received by
the accused. It may be deemed to have been
received in certain ‘situations. The word
“communicate” inter alia means “to make
known, inform, convey, etc”.

20, ... A court derives a jurisdiction only when
the cause of action arose within its jurisdiction.
The same cannot be conferred by any act of
omission or  commission on the part of the
accused. A distinction must also be borne in
mind between the ingredient of an offence ann?
commission of @z part of the offence. Whils
lssuance of 2 notice by the hﬂ:?des” o;* 2 negotisole
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instrument is necessary, service thereof is also

imperative. Only on a service of such notice and
-~ failure on the part of the accused to pay the
demanded amount within a period of 15 days
thereafter, the commission of an offence
completes. Giving cf notice, therefore, cannot
have any precwien‘t over the service. It is only
from that view of the matter that in Dalnia
Cement- (Bharat) Lid v. Galaxy Traders &
Agencies [td ernphasis has been laid on service
of- not!ce " (Emphasis Supplied)

32, At afirst blush reading of the decisions of the Supreme

Court in Bhaskaran anc [Hanic cases (supra; it may

strike to the reader that there ’@5 3 comfﬂict between the £y
decisions inasmuch as in Bhaskaran’s case {supra) it was
‘held that the expression ‘grving of notice’ occurring in
proviso (b) to Section 138 of the NE Act means ’ ﬂ/mmg Of
notice’ whereas in Harman's case (Supra) it was heid tha

the said expression means ‘receipl of notice’.

33. A careful reading of the two decisions shows that thee

is no conflict between the said decisions armfwudu as they

have been rendered in different contexts. The decision in

Bhaskaran's case (supra) was rendered in the context of
starting point of limitation period of 15 days prescrived in
s;az”c‘\/"co (h) to Section 138 of the Ni Act and it was in that

context i.e. the context of limitation that it was held by the
Supreme Court that the expression 0!/1// 19 of notica’
occurring in proviso (b) to Section 138 of the NI Act mear;s
‘5é/7d//7gf or mﬁz/fe The decision in Ha/mian's case (Suprg}
was rendered m the context of cause of action for filing a
“complaint under Section 128 Ni Act within jurisdiction of 2

_ . o e I i
paz‘ticular court and in that context it was held by tre
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Supreme ourt  that 't:he expression  g/ving of notice’

occurring in groviso fb) to Section 128 of the NI Act means
‘receipt of notice’,

34. Now, same expression can have different meaningé in
different context as held by the Supreme Court in the

decision reported as Malik Lal Majumdar v GOU/"&’/T’O&

Chandra Dey (2004) 12 SCC 448 wherein it was observed

that a word occurring in 2 statutory provision can have
different meanings in different context within the same

Statute.

35. Thus, the inevitable conclusion would be that the 4t
act contemplated as an ingredient of the oﬁ‘encé a5
highlighted in Bhaskaran's case i.e. 'giving notice in writing
to the drawer of cheque’ demanding payment of the chegue
amournt, for purposes of limitation would have a meaning as
explained in Bhaskararn’'s case and for purposes of
jurisdiction would have a meaning as explained in Ishar

Alloy's case (supra).

36. Before concluding | would e failing not to lodge a
caveat. With electronic banking and facility payable at par
of clearance provided by bankers and especially n
metropalitan cities, where cheques are cleared by not being
oresented t e drawee banlk but at nodal branches of the
concerned banks, the subject matter of jurisdicticn mey
have to be decided keeping in view that the drawee bank

has created an agency where the cheque in question is

transmitted for clearance and the situs where the clearance
tekes place would then argualbly become the place vvhcre
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the cheque would be required to be treated as presented to
‘The bank’ i.e. the drawee bank. But, in such circumstantes,
properly constituted pleadings have to be found in a
complaint and lodgmg the caveat, | leave it at that forl.the
debate to be properly argued in an appropriate case with

the necessary relevant pleadings.

37. 1 hold that on the pleadings in the complaint(s), no
part of cause of action can be said to have accrued to the
complainant at Delhi; that the notice ‘demanding paymant
was posted from Deihi and that the cheque was deposied
with the payee bank at Delhi would not constitute the ascts

contemplated as ingredients of an offence punishable under

Section 138 NI Act and thuié | dispose of the petitions

quashing the impugned order(s) dated 14.2.2011 and diract
the learned ACMM to return the complaint(s) to. The
respondents for filing in a Court having territo-ial

jurisdiction.

38, No costs.

(PRADEEP NANDRAJOG)
JUDGE
SEPTEMBER 21, 2011
mim
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