* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Judgment reserved on : 16" September, 2011
Judgment pronounced on: 21 September, 2011

+ CRL.M.C. 1187/2011

SHREE RAJ TRAVELS & TOURS LTD.
&ORS. L Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav ;
Agarwal and Mr.Tanmaya -
Agarwal, Advocates

Versus
DESTINATION OF THE WORLD

(SUBCONTINENT)PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG

3. Whether the Reporters of local papers may be allowed
- to see the judgment?

4. To be referred to Reporter or not?

3.  Whether the judgment should be reported in the
Digest?

PRADEEP NANDRAJOG, J.

For orders, see Crl.M.C.N0.1056/2011.
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VETSUS.

DESTINATION OF THE WORLD |
(SUBCONTINENT) PRIVATE LTD. Respondent

Through: Mr.Anindya Malhotra, Advocate -

CRL.M.C. 11722011

SHREE RA} TRAVELS & TOURS LTD,
&ORs, Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus
DESTINATION OF THE WORILD(SUBCONTINENT)
PRIVATE LTD., . . Respondent

Through: Mr.Anindya Malhotra, Advocate

CRL.M.C. 1173/2011

SHREE RA] TRAVELS & TOURS LTD.
& CRS. ' L Petitioners
Through: Mr.Sunit Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus

DESTINATION OF THE WORLD : :
(SUBCONTINENT) PRIVATE LT, ... Respondent
Through: Mr.Anindys Malhotra, Advocate

CRLM.C. 1174/20171

SHREE RA] TRAVELS & TOURS LTD. ‘
& ORS. - L Petitioners -
Through: Mr.Surnil Gupta, Sr.Advocate
with Mr.Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates
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Versus

DESTINATION OF THE WORLD ‘ , ‘
(SUBCONTINENT) PRIVATE LTD. Respondent
Through:  Mr.Anindya Malhotra, Advocate ,

CRL.M.C. 1175/2011

SHREE RAJ] TRAVELS & TOURS LTD.

& ORS. L Petitioners

Through:  Mr.Sunil Gupta, Sr.Advocate ,
with Mr.jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya |
Agarwal, Advocates

Versys
DESTINATION OF THE WORLD

- (SUBCONTINENT) PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CRLM.C. 1176/2011

SHREE RA] TRAVELS & TOURS LTD.
& ORS. ..... Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
with Mr.jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus

DESTINATION OF THE WORLD
(SUBCONTINENT)PRIVATE LTD. ... Respondent
- Through: Mr.Anindya Malhotra, Advocate

CRL.M.C, 11.78/2011

SHREE RAJ TRAVELS & TOURS LTD. _
& ORS. Petitioners
Through. Mr.Sunil Gupta, Sr.Advocate
with Mr Jatin Zaveri, My.Gaurayv
Agarwal and Mr.Tanmaya
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- Agarwal, Advocates
Versus

DESTINATION OF THE WORLD |
(SUBCONTINENT) PRIVATE LTD., . Respondent
Through:  Mr.Anindya Malhotra, Advocate.

CRLM.C. 11792011

SHREE RAJ TRAVELS & TOURS LTD.
& ORS, L Petitioners
Through: Mr.Sunil Gupta, Sr.Advocate
: with Mr.jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus
DESTINATION OF THE WORLL :
(SUBCONTINENT) PRIVATE LTD. e Respondent

Threugh: Mr.Anindya Malhotra, Advocate

CRL.M.C., 1183/2011

SHREE RA] TRAVELS & TOURS LTD. .
& ORS. S Petitioners
Through:  Mr.Sunil Gupta, Sr.Advocate
with Mr. Jatin Zaveri, Mr.Gaurav -
Agarwal and Mr.Tanmaya
Agarwal, Advocates

versus

DESTINATION OF THE WORLD

(SUBCONTINENT) PRIVATE LTD. ... Respondent
’ Through: Mr.Anindya Malhotra, Advocate

CRL.M.C, 1183/2011

SHREE RA} TRAVELS & TOURS LTD.
& ORS. ..... Petitioners
Through: Mr.Sunil Gupta, Sr.Advecate
with Mr jatin Zaveri, Mr.Gaurav
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Lgarwat and Mr. Tanmaya -
Agarwal, Advocates

VErsis

DESTINATION OF THE WORLD .
(SUBCONTINENT)PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malhotra, Advocate

CRLM.C. 1186/2011

SHREE RA] TRAVELS & TOURS LTD.
&ORS. Petitioners
: Through: My .Sunil ubnpita, Sr.Advocate
thh Mr Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya |
Agarws P Advocates

versu S

 DESTINATION GF THE WORLD

(SUBCONTINENT) PRIVATE LTD. ... Respondent
Through: Mr.Anindya Malhotra, Adveocate

CRLM.C. 1167/2017

SHREE RA] TRAVELS & TOURS LTD.
& ORS. : . Petitioners
Through:  Mr.Sunil Gupta, Sr.Advocate
with Mr. Jatin Zaveri, Mr.Gaurav
Agarwal and Mr.Tanmaya
Agarwal, Advocates

Versus
DESTINATION ’C;‘F THE WORLD
(SUBCONTINENTPRIVATE LTD. ..., Respondent

Thruugh Mr.Anindya Malnotra, Advocate

CRLM.C. 1186/2011

SHREE RA} TRAVELS & TOURS LTD. _
& GRS, Fetitioners
T

!
Through: Mr.Sunil Gupta, Sr.Advocate
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with Mr.jatin Zaveri, Mr.Gaurav
Agarwal amd Mr.Tan "naya
Agarwal, Advocates

Versus

DF"’TH‘ ATION OF THE WORLE '
UBCONTINENT) PRIVATE \L"'“D ..... Respondent
Through:  Mr.Anindya Malhotra, Advocate

CORAM;
HON'BLE MR. JUSTICE PRADEEP NANDRA)OG

1. Whether the Reporters of local papers mav be allow
to see the judgment?

2. To be referred to Reporter or not?

Whether the judgment should be reported in the
Digest?

o

PRADEEP NANDRAIGG, .

1. Briefly stated the facts feading to filing of the above

4

captioned petitions zre-that respondent i.e. 'Destination of
World (Subcontinent) Pvt. Ltd." a company registered under
the Companies Act filed 15 complaints under Section 138 of
the Negotiable Instruments Act, 1881 (hereinafter referr'ed

to as the ‘NI Act'); 2 cheques being the subject matter of

(@]

each complaint. Peufioner No.1 i.e. ‘Shree Raj Travels &
Tours Ltd.” a company registered under the Companies Act

was impleaded as accused No.1 and petitioners 2 te 7 were

impleaded as co-accusad on the allegation that as Directors

they were incharge of the day to day affairs of the company

and hence were vicariously liable for the defaults of the
company. The complaint was filed in the Court of Additional

Chief !\Getropolitare Magistrate (hereinafter referred to as the

{1
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/ ACMM’) New Delhi, inter-alia, averring that the respondent
- Company and the accused No.% cvt)mpahy had entered intc 2
agreements in terms whereof the accused No.1 company
had issued 45 cheques drawn on State Bank of Incig
~Mumbai Branch, in favour of the respondent compan\y,
which cheques when presented for encashment by the

espondént company with its Banker ICICl Bank New Delhi,
were dishonoured znd upon the cheques being returned ﬂwe
responcent mmpamj issued nefices contemplated under
proviso (b) to Section 138 N1 Act from Delhi fo the accused
No.1 company which failed to make payment in respect of
‘the sum for which the cheques were drawn within 15 days
of the receipt of the said notices. With respect to the
- jurisdiction of the Courts at Delhi it was pleaded that for thé
reason the respondent company had presented the C’mequés
in question for collection with its banker ICICI Bank situated

in Delhi, the Court had the necessary jurisdiction.

2. It may be noted at the outset that after the complaints
were filed, the respondent company filed a suit bearing
N0.550/2010 in which petitioner No.l was impleaded as tha
defendant before the High Court of Bombay praying for a
decree to be passed In the prmt\ipa}ﬂ sum for which the 45
cheques forming the subject-matter of the afores‘aid
“complaints were issued. In the plaint, jurisdiction of the
| Courts at Mumbal was pleaded on the avermen@t that the
‘agreem"ent pursuant whereto the chegues were issued was

executed at Mumbai as also that the cheques in guestion

ed at Mumbai. -

{1

were drawn and issL

CriV.C.No.1056/2011 & connected matters Page 7 of 27




3. Taking cognizance of the complaints, the learnad

ACMM Summoned the petitioners to face trial for an offence

punishable under Section 138 of the N.I. Act.

4, ‘UJpon service of the sumimons, the peti'tionérs filed
application(s) under Section 177 Cr.P.C. inter-alia stating
that the courts at Delhi have no jurisdiction to take
cognizance of fthe complaints :, and prayed that Hfé@
complaints be returned to the respondent to be ﬂled in the
court of competent jurisdiction. Together with the said
application(s), petitioners 2 to 7 filed application(s) Seeking
exemption for personal appearance before the Courf?:.
Dismissing the application(s)  seeking exemption fror}tn
personal . appearahce and keaping pending, for
consideration, application(s) filed under Section 177 Cr.P.C.
vide order dated 25.052010 the learned ACMM issued

bailable warrants against petitioners 2 to 7.

5. Aggrieved by the order dated 25.05.2010, petitioners

2 to 7 filed petition(s) under Section 482 Cr.P.C. before this
Court, which petitions were dismissed vide order dated
23.09.2010. Aggrieved thereto, petitioners filed petitions
seeking Special Leave to Appeal before the Supreme Court
vvhith were d%sbosed of vide order dated 14.1.2011 with a
direction to the learned ACMM that applications filed undég

Section 177 Cr.P.C. would be disposed of within 2 weeks.

0. Vide order dated 14.02.2011 the learned ‘ACMH\/}%

dismissed the application(s) under Section 177 Cr.P.C. filed

by the petitioners on the ground that in view of the dictum
) WICLUTY.

of law laid down by the Supreme Court in the decision

Crl.M.C.N0.2056/2011 & conrected matters - Page 8 of27




Y

reported as (2004) 7 SCC 338 Adalat Prasad v Roop [af

[[ndzal once the Magistrate has taken cognizance of 3
complaint he has no power to return the same to the
complainant with a direction that the same be filed in 3
court of competent jurisdiction. |

7. Aggrieved by the order dated 14.02.2011 passed b'_‘;/
the learned ACMM, the petitioners have filed the above-
Captioned petition(s) under Section 482 Cr.p.C. reqmring
this Court to hold that courts at Delhi have no jurisdictéon to
take cognizance of the complaints in guestion and seek
directions to the learned ACMM to return the same for filing :

- before the Court of Competent Jurisdiction.

3. It is the case of the petitioners that the cheques in
guestion were drawn at Mumbai. The drawee bank is a-

Mumbai, notice issued by the respondent to the petitionef‘
company was received at I\/ﬂumban and thus merely because
the respondent posted the notice from Delhi and deposited
“the cheque | with its bank at Delhi would not confer

jurisdiction on Courts in Delhi.

9. The issue has to be debated with reference to Sectiorn
138 of the Ni Act and the applicable provisions of the Code
of Criminal Procedure i.e. Sections 177, 178 and 179 of the

Code of Criminal Prccedure.

10. In the decisicn reported as 1999 (7) SCC 510

K.Bhaskaran Vs, Shankaran Vaidhvan Balan & Ann, the

Supreme Court: has opined, after considering Sections 178

to Section 179 of the Code of Criminal Procedure, that ar

CrlML.C.No.1056/2011 & connected matiers Page 8 of 20
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offence may be completed in different localities and thus

o P e L
Can ove tried in anv Court having jurisdiction over said
iocalities. 1O put it pithily, in relation to territorial

juiisdiction, GQua arn offence, law recognizes more than 1
court having territorial jurisdiction and the issue of térritoa”ia
jurisdiction would have to be decided with reference tc
whether a part of an offence was commitfted within the
territorial jurisdiction of a court. The issue is no longer res
integra and | just need to note the decision of the ¢ Supreme

Court in. K Ghaskaras's case (supra) and highlight that the

aforesaid is to be culled qut from paras 11 and 12 of the

said decision.

11. The next logical guesticn would be, what are the
contours of Section 128 of the NI Act pertaining to acts to be.
performed in reﬂ__im tc an offence contemplated by the.
| said Section? It hardly be re-e mphasized that it are acts of
commission or omission which constitute offences, with or
without the reguisite mens rea. depending upon whether

the offence is an absolute offence or not.

a

12.  Let me thus note Section 138, NI Act which reads ag

under:-

Where any chegue drawn by a person on an
account maintained by him with a_banker for
payment of any amount of money to another
person from out of that account for the
discharge, in whole or in part, of any debt or
other liability, is returned by the bank unpaid.
either because of the amount of money standing
to the credit of that account is insufficient to
honour the chegue or that it exceeds the amount
arranged to be pald from that account by an

. Cri.M.C.N0.1056/2011 & cornecied matters Page 10 of 27




agreement made with that bank, such person !
shall be deemed to have committed an offence |
and shall without prejudice  to  any other
provisions of  this Act, be punished  with
Emprisonmem for a term which may extend to
two year, or with fine which may extend to twice
the amount of the cheque, or with both:

Provided that nothing contained in this section
shall apply unless-

(2) The chegue has been presented to the bank

within a period of six months from the date on
which it is drawn or within the period of its

validity, whichever is earlier.

(b) The payee or the holder induce course of the.

cheque, as the case may be, makes a demand

for the payment of the said amount of money by

giving g notice, in writing, to the drawer, of the 1
cheque, within thirty days of the receipt of

information by him from the bank regarding the

return of the chegues as unpaid, and ‘

(c) The drawer of such chegue fails to make the
payment of the said amount.of money to the
payee or, as the case may be, to the holder in
due course of the cheque, within fifteen days of
the receipt of the said notice.

Explanation: For the purpose of this section,

"debt or other liability" means a legally

enforceable debt or other liability.
13. In 3/755/@@’5 case (supra) the Supremé C«DUrt had an
occasion to deal with the issue of territorial jurisdiction in
relation to Section 138 of the NI Act, and of necessity, the
discussion reo;uiréd the Supreme Court to identify the
various acts of commission and omissioir which constituted
the offence punishable under Section 138 of the NI Act and -
suffice would it be to highiight that in para 14 of the

Cri.M.C.N0.1056,/2011 & connected matters Fage 11 of 27
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decision, the Suprerme Court highlighted that there are L
acts which are the cdmponentg of the offence punishabié
under Section 138 of the NI Act and | re-produce the same
from para 14 of the decision of the Supreme Court, They
read as under:- |

() drawing of the cheque,
(if)  presentation of the cheque %o the bank,

(i) returning the cheque unpaid by the drawee bank,

(iv) giving notice in writing to the drawer of the chegue

demanding payment of the cheque amount,

(v) failure of the drawer to make pavment within 15 days

of the rec‘eipt of the rotice.

14. After holding that 5 acis would constitute the

components of an offence under Section 138 of the NI Act,

in paras 15 and 16 the Supreme Court observed as under:-

“15. It is not necessary that all the above five
acts should have been perpetrated at the same

locality. It is possible that each of those five acts

could be done at five different localities. But a

concatenation of all the above five is a sine qua

non for the compietion of the offence under

Section 138 of the Code., In this context a

reference to Section 178(a) of the Code is useful.
It is extracted below: ‘

16. Thus it is clear, if the five different acts were
done in five different localities any one of the
courts exercising jurisdicticri in one of the five
local areas can become the place of trial for the
offence under Section 138 of the Act. In other
words, the compiainant can choose any one of

Crl.M.C.No.1056/2011 & connected matters Page 12 of 27
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those courts having jurisdiction over any one of

the local areas within the territorial limits of
which any one of those five acts was done. As
the amplitude stands so widened and so
€Xpansive it is an idle exercise to raise
jurisdictional guestion regarding the offence
under Section 138 of the Act” (Emphasis
Supplied) |

15. On the issue of service of natice required to be given
- by the complainant to the accused, the Supreme Court
observed as under:- |

“17. The more important point to be decided in
this case is whether the cause of action has
arisen at all as the notice sent by the
complainant to the accused was returned as
“unciaimed”. The conditions pertaining to the:
notice to be given to the drawer, have been
formulated and incorporated in clauses (b) to (O
of the proviso to Section 138 of the Act. The said
clauses are extracted below:

18. On the part of the payee he has to make a
demand by “giving a notice” in writing. If that
was the only requirement to complete the
offence on the tailure of the drawer to pay the
cheque amount within 15 days from the date of
such “giving”, the travails of the prosecution
would have been very much lessened. But the
legislature says that failure on the part of the
drawer to pay the amount should be within 15
days “of the receipt” of the said notice. It is,
therefore, clear that “giving notice” in the
context is not the same as receipt of notice.
Giving is a process of which receipt is the
accomplishment. It is for the payee to perform
the former process by sending the notice to the
drawer at the correct address.

. Crl.r\/I.C‘l\Io.1056/2011 & connected matters - Page 13 of 27
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20, 1If @ strict interpretation is given that the
drawer should have actually received the notice
for the period of 15 days to start running no
matter that the payee sent the notice on the
correct address, a trickster cheque drawer would
get the premium to avoid receiving the notice by
different strategies and he could escape from the
legal consequences of Section 138 of the Act. it
must be borne in mind that the court should not
adopt an interpretation which helps 2 dishonest
evader and clips an honest payee as that would
defeat the very legislative measure,

21. ...The context envisaged in Section 138 of
the Act invites a liberal interpretation for the
person who has the statutory obligation to give
notice because he is presumed to be the loser in
the transaction and it is for his interest the very
provision is made by the legislature. The words
in clause (6) of the proviso to Section 138 of the
Act show that the payee has the statutory
obligation to “make a demand” by giving notice.
The thrust in the clause is on the need to “make
a demand”. it is only the mode for making such
demand which the -legislature has prescribed. A
payee can send the notice for doing his part for
giving the notice. Once it is despatched his part
is cver and the next depends on what the sendee
does.

22. It is weil settled that a notice refused to be
accepted by the addressee can be presumed to
have been served on him {vide Harcharan 5ingh

b

V. ShivraniZ and jagdish Singhv. Natthu Singh3).

234, Here the notice is returned as unciaimed
and not as refuse If there be any significant
difference between the two so far as the

presumption of service js concerned? In this

- rerc o e lgof27
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connection a reference to Secticn 27 of the
General Clauses Act will e useful. The section
reads thus: ’

24. No doubt Section 138 of the Act does not
require that the notice should he given only by
“post”. Nonethe ~‘L s the principle incorporated in
Section 27 (gucted above) can profitably be
imported in a2 case where the sender haa
despatched the notice by fﬂorf with the correc
address written on it. Then it can be deemed to
have been served on the Ser]@o uniess he
proves that it was not really served and that he
was not responsible for such non-service. Any
other interpretztion can lead to a very tenuous
position as the drawer of the ch@que who is
liable to pay the amount would resort to the
strategy of subterfuge by successfully avoiding
the notice. - '

(D

25. Thus, when a notice is returned by th
sendee as unciaimed such date would be the
commencing date in reckon 1_; the period of 15
days contemplated in clause (¢) to the proviso of
Section 138 of rh Act. Of course such reckoning
would be withou prejdd!cu to the right of the
drawer of the meque to show that he had

knowledge that the notice was brought to his
address. In the present case the accused did not
even attempt to discharge the burden tc rebut
the aforesaid presumption.” (frmohasis Supplied)

(T)

16, The expressions: ‘presentation of the chegue to the
Bank’ and '/ the fwve different acts were done in five

different jocalities any one of rhe courts exercising

Jjurisdiction in one of the five local areas can become the

- place of trial for the cffence under Section 138 of the Act to

be found in peras 14 and 16 respectively in Sha

cace {(supra) have been understood by many to mean that

Crl.M.C.N0.1056/2011 & conrected metlers Page 15 of 27




the Court within locz! limits of which the payee Bank'i.e. the
Bank where the complainant deposited the cheque is

situated has the jurisdiction o try the complaint under

Section 138 of the NI Act, and the unde rstanding appears to

be fortified by the observations of the Supreme Court in
paras 15 and 16 that if the 5 acts contemplated as the
ingredient of an offence under Sectiocn 138 of the N Act
were done in '5 different !oca?étiea any one of the court
exercising jurisdiction in any one of the 5 local areas would

have jurisdiction.

D

17 But, it is-apparent that the observations in para 15 and
16 are an obiter as it is not 5 places Where the 5 acts
constituting an offerice under Section 138 of the NI Act can
possibly be performed. The acts can be performed, as
would be-explained hereinafter, only at 4 places and 1 would
immediately state that act No.2 and act No.3 relate to only

~one place i.e. the place where the drawee bank is located.

18. The second and the third act, of the 5 listed by the

Supreme Court, as constituting the offence under Section

138 of the NI Act are: {a) presentation of the cheque to the

bank; and (b) returning the chegue unpaid by the drawee.

bank. .

19, The third act is the return of the rheqw unpaic il by the
drawee bank and thus there is no scope for any argument

as to which bank is contemplated with reference to the said

.act. The second act pertains to the act of presentation of.

chegue to the bank. | highlight that the twin words used are’

“the bank'.

Crl.Mi.C.N0.1056/2011 & connected matters - Page 16 of 27
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20. | in the decision reported as 2001 (3) SCC 609 Sh/ Ishar
A//O/Sf@ els Ltd. Vs Jayaswals Meco Ltd., a 3 Judge Bench of

the Supreme Court, having as a member of the Bench the
author of the judgment in Bhaskarar's case (supra), dealt
with and decided as to what would be meant by ‘the bank E
as mentioned in Section 138 of the NI Act. Was it the
drawee bank or the payeé bank? The Supreme Court
answered the question in the following words:-

“2. (&) What is meant by, “the bank” as

mentioned in clause (a)_of the proviso to Section
138 of the Negotizble Instruments Act, 18817

() Does such bank mean the bank of the drawer |
of the chegue or
the payee of the cheque?

(c) To which bank the chegue is to be presented
for the purposes of attracting the penal
provisions of Section 138 of the Act?,

are the questions o be determined by this Court
in this appea!

It has further 2 he noticed that to make an
offence under Section 138 of the Act, it is
mandatory that the chegue is preof—)mted to “the
bank” within a period of six months from the
date on which it is drawn or within the period of
its validity, whichever is earlier. It is the cheque
drawn which has to be presented to “the bank”
within the period specified therein. When a post- .

- dated cheque is written or drawn, it is only a bill
of exchange. The post-dated cheque become a
chegue under the Act on the date which is
written on the said chegue and the six months’

Crl.M.C.N0.1056/2011 & connected matters Page 17 o1 27
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period has to be reckoned, for the purposes of
Section 138 of the Act, from the said date.

8. Section 138 provides that where any cheqgue
drawn by a person on an account maintained by
him with a “banker” for payment of any amount
of money to another person from out of that
account for the discharge, in whole or in part, of
any debt or other liability, is returned by “the
bank” unpaid, either because of the amount of
money standing to the credis of that account is
insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from
that account by an agreement made with that
bank, such person shall be deemed to have
committed an  offence  punishable  with
imprisonment as prescribed therein subject to
the conditions mentioned in clauses (&), (6) and
(c) of the proviso. Section 3 of the Act defines
the “banker” to include any person acting as a
banker and any post office savings bank. Section
72 of the Act provides that a cheque must, in
order to charge the drawer, be presented at the
bank upon which it is drawn before the relations
between the drawer and nis banker has been
altered to the orejudice of the drawer.

9. The use of the words “a bank” and “the bank”
in the section is an indicator of the intention of
the legislature. The former is an indirect (sic
indefinite) article and the latter is prefixed by a
direct (s/c definite) article. If the legislature
intended to have the same meanings for “a
bank” and “the bank”, there was no cause or
occasion for mentioning it distinctly and
differently by using two different articles. It is
worth noticing that the word "banker” in Section
3 of the Act is orefixed by the indefinite article
“a” and the word "bank” where the cheque is
intended to be presented under Section 138 is
prefixed by the definite article "the”. The same
section permits 2 persen to iszus a chegue on an
account maintained by him with “a banik” and
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makes him liable for criminai ﬂmserutﬂ@ﬁ !F it is
returned by “the bank” unpaid. The payment of
the cheque is contempla ieoJ by “the bank”

meaning thereby where the person issuing the
cheque has 21 account. “The” is the word used
before nouns, with a specifying or pai tcularrsmg
effect as ooposed to  the indefin or
generalising force of “a” or “an”. It determénes
what particular thing is meant; that is, what
particular thing we are to assume to be meant.
“The” is always mentioned to denote a particular
thing or a person. “The” would, M”eaefora, refer
mpncztﬁy to @ specified bank and not any bank.
"The bank” referred to in clause (g to the
proviso to Secum 138 of the Act would mean the
drawee bank on which the chegue is drawn and
not all banks where the cheque is presented for
collection including the bank of the payee, in
whose favour the cheque is issued.

10. it, however. does not mean that the chegue .
Is always to be presented to the drawer's bank
on which the cheque is issued. The payee of the
chegque has the option to present the cheque in
any bank including the collecting bank where he
has his account but to attract the criminal
liability of the drawer of the chegue such
collecting bank is obliged to present the chegue
in _the drawee or payee Hank on which the
chegue is drawn within the period of six months
from.the date on which it is shown to have been
issued....... The non-presentation of the cheqgue to
the drawee bank within the period specified
the section would absolve the person issuing the |
cheque of h%s riminal tiability under Section 138
of the Act, who shall otherwise may be liable to
pay the cheque amount to the payee in a civil
action initiated under the law. A _ combined
reading of Sections 3, 72 and 138 of the Act
would leave no doubt in cur mind that the law
mandates the chegue to _be presented at the
bank on which it is drawn if the drawer is to be

1

held criminally liable. Such presentation s
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necessarlly to be mdde within six_months at the
bank on which the cheque is drawn, whether
presented personally or through another bank,
~namely, the collecting bank of the payee.”
(Em,ohasw Supplied)

21. Though the decision in j/shar »4//0][5[8‘5@ (supra) has
been rendered in the context of limitation for presentaticn
of a cheque, the said decision brings.out in no uncertain
terms that Section 138 of the NI Act contemplates that &
cheque is requirad to be presented for encashment to the
drawee Bank and that the payee Bank, merely acts a3s an
agent bf the p@y¢tuﬂ|ﬂ;3!dvr”uiui for the purposes of
presenting the cheque in question for encashment o the
drawee Bank.

27, Thus, the 2" act to which t the Supreme Court referred
to in Bhaskaran's case as one of the & which constitu s th2
offence under Section 138 of the NI Act was tha
presentation of the cheque fC the drawee bank ani
neediess to state the 2™ act which constitutes an ingredient
of the offence is the return of the cheque unpaid By the
drawee bank and thus it becomes crystal ctear that the 203
and 37 act constituting the offence would relate to cniy one
place i.e. the place wnere the drawee bank is foc ates

23 These are my humble reasons to hold that the
observations in paras 15 and 16 have to be read as an
orbiter and thus the 5 acls Coﬁ’ﬁtemmated as censtituting the
offence are capable of being perfos -med not in 5 but only In
4 places and since deposit of the cheque with the payee

1

¢ : gy aP N -1 aT o EI' 1. P
bank is not an act contemplated as an ingredient of th

(D

ofremce, the place where the payee bank is located wouid be
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irrelevant for purposes of determining jurisdiction of the
criminal court,

24. 1t is settled law that a decision is an authority for the
point it decides and not what can be logically deduced
therefrom and the ratio of a dﬁras an has to be gathered
with rorereﬂce to the facts of a case and | just highlight only
one decisi(m of the Supreme Court being the decision
reported as OAodhza ‘Jﬂu e v5. K Marmgi(2006) 9 SCC 41

25 The matter regarding jurisdiction can also be decided
with reference to Section 6, Section 7, Section 64 and

Section 72 of the Ni Act,

NJ

6. The reievant portion of Section 6, Section 7 and
on 64 of NI Act and Section 72 of the NI Act reads as

“under:-

Section 6. Chegue: - A ‘“cheque" is a hill of
exchange drawn on a specified banker and not
expressed to be payable otherwise than on

demand a’”nCa i mcmdos ‘i“he electronic image of a
truncated chegue and a chegue in the electronic

form.
X X X
Section 7. The maker of o hill of exchange or
Cheque is falrer: the "“drawer"; fthe person
al

thereby démcl:d to pay is called the "Drawee™.

Section 64, Presentment for payment. —
(1)IPromisscry nctes, bills of exchange and
cheques must be presented for payment to the
naker, acceptor or drawee thereof respectively,
by or on bahzlf of the holder as hereinafter
provided. In default of such presentment, the

C
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other parties thereto are not liable thereon to
such holder........

X X X
Section 72, Subject to the provisions of

section 84 a cheque must. in order to charge the
Qrawelr, be presented at the bank upon whnich it
Is drawn before the relation between the drawer
and his banker has bean altered to the prejudice
of the drav\/er
27. A co-joint reading of Sections 6, 7, 64 and 72 as aiso of
Section 138 of the 1 Act brings out that in order to attract
pe provmonC of Section 138 of the NI Act a chegue is
required to be prese nted for encashment to the drawee
Bank and that the payee Bank acts merely as am agent of
the payee/complainant for the purposes of presenting the
cheque in guestion tc the drawee Bank. The necessary
corollary thereof is that -no part of cause of actmn for the
offence punishable under Section 1.38 of the Ni Act arises in
the Court within the local limits of which the coﬂﬂ@ctiing Banl:
of the complainant i.e. payee Bank is situated and thus said
Court has no jurisdiction to try a complaint under Sectior

138 of the NI Act filed by the comiplainant.

28. This takes me to the consideration of second questior
involved in the presant case i.e. whether the court withir
the local limits of which the place from where the
complainant had sent a notice contei np[hted under provisc
(b) appended fo section 138 of the NI Act is situated has he
jurisdiction to try a complaint filed under Section 138 of the

NI Act.
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29. | have already noted the observations made by the
Supreme Court in Shaskaran's case (supra) in the foregoing
paras and would highlight that in paras 17 toc 23 the
supreme Court has reflected upon the flimitation within
which the notice has to be given to the accused. The
supreme Court was considering the expression ‘giving a
notice’ in provisc (k) to Section 128 of the NI Act, with
reference to the 15 cays' time contemplated then by vehich
the requisite notice had to be served, 4\/\/hich time is now 3C

days.

30. Another decision of the Supreme Court, reported as

(2009) 1 scCC 720 Hamman Electronics Private Limited

National Panascinic india Private Lumifed is worth noti ng on

the subject.

31, in Hamman's case (supra) the question which had

n

‘arisen before the Supreme Court was precise iy the same
question which arises for consideration in the present
petition i.e. whether the court within the local limits of which
the place from where the compla mﬂft had sent g notice
contemplated under proviso (b) to Hection 138 of the N m‘ct‘

is situated nas the jurisdiction to try a complaint filed under

Section 138 of the NI Act Answem ng the aforesaid guestion

in the negative, the Supreme Court observed as undar:-

“12. ... The only question, therefore, which
arises for consideration is that as tc whether
sending of notice from Delhi itself would give rise
to a cause of action for taking cognizance under
the Negotiabie instruments Act.
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13. it is one thing to say that sending of a
notice is one of the ingredients for maintaining
the complaint but it is anofher thing to say that
dishonour of a cheque by ifself constitutes an
offence. For the purpose of proving its case that
the accused had committed an offence under
Section 138 of the Negotiable Instruments Act,
the " ingredients thereof are required to be
proved. What would constitute an offence is
stated in the main pravision. The proviso
appended thereto, however, imposes certain
further conditions which are required toc be
fulfilled before cognizance of the offence can be
taken. If the ingredients for constitution of the
-offence laid down in provisos (&), (b) and (d
appended to Section 138 of the Negotiable
Instruments 4ct are intended to be applied in
| favour of the accused, there cannot be any doubt
L _ that receipt of a notice would uitimately give rise
. to the cause of action for filing a complaint. As it
i is only on receipt of the notice that the accused
“ at his own peril may refuse tc pay the amount.
Clauses (b) and (¢) of the proviso to Section 128
therefore must be read together. Issuance of
notice would nnot by itself give rise to a cause of
action but communication of the notice wguld.

,,,,,,, For constitution of an oifence under Section
138 of the Act, the notice must be received by
the accused. It may be deemed to have been
received in certain situations. The word
“communicate” inter alia means “tc make
known, inform, convey, 2tc”. '

.....

200 ... A court derives g jurisdiction oniy when
the cause of action arose within its jurisdiction.
The same cannot be conferred by any act of
omission or commission on the part of the
accused. A distinction must also be borne in
mind between the ingredient of an offence and
commission of a part of :he offence. While

ic !

issuance of a notice oy the holder of a negotiable
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mstru”me‘m IS necessary, service thereof is al<o
mperative. Only on a service of such notice and
fallule on Lhﬁ part of the accused to pay the
demanded amount within a period of 15 days
thereafter, the commission of an offence
completes. Giving of notice, therefore, cannot
have any precedent over the service. It is only
from that view of the matter that in Dafim/a
Cement (Bharat) Lid v. Galaxy Traders &
Agencies Ltd eraphasis has been laid on service
of notice.” (Emphasis Supolied)

32. At a first biush reading of the decisions of the Supreme

Court In Bhaskarzn and Harme

\\

Bliascarsii i /7S cases (supraj it may
strike to the reader that there is é contlict between the two
decisions inasmuch es in Bhaskaren's case {supra) it was
held that the expression ‘giving of notice occurring .v“m_
proviso (b) to Section 138 of the NI Act means "rcncffﬁglof

notice” whereas in Harman's case (supra) it was heid that

the said expression means ’f@f@/;ovz' of nnotice’

33. A careful reading of the two decisions %aow that ahe e
is no conflict between the said decisions inasmuch as they

have been rendered in different contexts. The decision in

b

- Bhaskarap's case {supra) was rendered in the context of

starting point of Limitation period of 15 days prescribed In
croviso (b)) to Section 138 of the NI Act and it was in mdf
context i.e. the context of hmmtim that it was held by the
Supreme (Court that the expression giving of notice’
uccurrmg in proviso (b) to Section 138 of the NI Act means
‘sending or noZ/Ce" The decision in Hamiams case {supra)
was rendered the context of cause of action for

complaint under Section 138 NI Act within jurisdiction of a

particular court and in that context it was held by the
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Supreme ‘Court that the expression giving of notice’
occurring in proviss {b) to Section 128 of the Nj Act | means

‘receipt of notice’

34. Now, sarne expression can have different meanings in
different context as held by the Supreme Court in the

decision reported as Malik Lal Majumdar v Gowurarga

Chandra Dey (2004) 12 SCC 443 wherein it was observed

that a word occurring in a statutory provision can have
different meanings in different context within the same

statute.

35. Thus, the inevitable conclusion waould be that *‘the A4th
act contempiated 2s: an mgrrwoﬂ nt of the oﬁence 35
highlighted ie Bhaskaran's case i.e. ‘giving notice in W/’/LL/."/‘Q'
to the drawer of cheque’ demanaing payment of the chegue
amount, for purposes of limitation would have a meaning 2

explained in Bhaskarar’s case and for pumoses of
jurisdiction would have a meaning as explained in fshar

Alloy's case (supra).

36, Beforé concluding | would e faiH‘ng not to lodge a
caveat. With electronic banking and facility payable at par
of clearance previded by bankers and especially n
metropolitan ciﬁiés, where che@x es are cleared by not beirg
presented to the drawee bank out a2t nodal branches of the
concerned banks, the Subject matter of jurisdiction may
have to be decided keeping in view that the drawee bark
has created an agency where the chegue in question s
transmitted for clearance and the situs where the clearance

tekes place would then arguably become the place whers
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IS

the cheque would be r'eo;uired to be treated as ‘presented to
‘the bank’ i.e. the drawee bank. But, in such circumstances,
properly constituted pﬂeadings have to be found in a
complaint and lodging the caveat, I leave it at that for the
debate to be properly argued in an appropriate case with

the necessary relzvant pleadirgs

3701 hoﬁd that on the pleadings in the complaint(s), nc

sart of cause of zction can be said to have accrued to the

mmpﬁainam at Delhi: that the notice demandmg paymez‘;t:

™~ .

Selni and that the Ch@que was deposi

was posted from
with the payee kank at Deihi would not constitute the alis
contemplated as ingredients of an offence punishable unier

Section 138 NI Act and thus | dispose of the petitions

uashing tlhe impugned order(s) dated 14.2.2011 and direct.

the learned ACMM to return the compiaint(s) to e
respondents for filing  in a Court having territoda:

jurisdiction,.

38, No costs.

ey AT, i Nl
iy
(PRADEEP NN\EDR/\BUG} ‘
JUDGE ~
SEPTEMBER 21, 2011
M
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