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IN THE HIGH COURT OF DELHI AT NEW DELHI

fudament Resarved on: 2°° November, 2011
fudgment Pronownced orn: 4% Movember, 2011

RFA[OS] 4372010

MATIONAL HYDROELECTRIC FOWER
CORPORATION LTD ... Appellant
Through: Mr.Kailash Wasudev, Sr.Advocate
with Mr.Sachin Datta and
Ms.Gayatri Verma, Advocates

YErsLls

HINDUSTAN COMSTRUCTION CO. LTD.
& ANR, ..... Respondents
Through: Mr.Gaurav Singh, Advaocate

CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
HON'BLE MR. JUSTICE 5.P.GARG

. Whether the Reporters of local papers may be allowed

to see the judgment?

To be referred to Reporter or not?
Whether the judgment should be reported in the Digest?

PRADEEP NANDBRAJOG, |.

For orders, see RFA (OS) 41/2010,
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(PRADEEP NANDRAJOG)
JUDGE

F o
(5. B/GARG)

Verified JUDGE
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MATIONAL HYDROF ECTRIC POWLER
CORPORATION LT, ; . .cAppetlant
Ihrough:  Mr Kailash Vosudew, SrAdvocate
wilh Mr.5achin Dattd and
M= Gayalri Verma, Addvocales
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SAIPRAKASH IMDUSTRIES LTD & AN ... Responzenls
Through:  Mr.Lovieosh Sawhney and
Mr.Durgesh Kumar Pandiy,
Milvocates
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CORPORATION LTD o Bppe lant
Through:  Mr.Kailash Vasudev, SrAdvocals
with Mr.Sachin Datta and '
Ms Gayalri Vearma, Advocates
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& ANR, ... REspondents

Throwgh:  Mr.Gauraw Singh, Advocale

RFA{QS) 4572010

MATIONAL YOROELECTRIC POAWYER
CORPORATION L1 - s SpPEilEn
Througin M Kallash Vasudey, Sr.Advocal s
withh Mr.Sachin Datta and
Mz Gayaln Verma, Advncates
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LR ) R CARLLPULE

VEISE

HINDUSTAN CONSTRUCTIGN CO. LTI,
F ANR. ewnes AESPONAENLS
Through:  Mr.Gauray Singh, Adwvacate
REA[CE) 424/201%

MATIONAL HYDROLLECTRIC POWWER-

CORPORATION LTD CAppeliant
Through:  Mr.Kailash Vasudoy, 5"':‘-'-.':'!‘-1-5":]1:,_
L | with Mr.5achin Datta and
M Gayalrn Yverma, Advacates
VEISUS
r CONTIMENT AL CONSTRUCTICN LTD. -
& AMR. T Respondents
Throrgh:  MrAni! Putt and Ms, [Jn.ry’q Jain,
Advocales for R-1
RFA(GS) 45/2010
<A MATIONAL HYDROELECTRIC POVWER
CORPORATION LTD Appelard
Through:  Mr.Kailash Vasudey, Sr.Advocsze
- owith Mr.Sachin Dalla and
s, Gayatr Verma, Advocales
YErSUs
e COMN NN AL CONSTRUCTION LTD.
& ANK, Respondents

Through: I”Jr Anii Dutt and Ms.Divya |ain,
Avdvocales for B-1.

COARAN:
HOM'BLE ME. JUSTICE PRADEEP KANDRAIDG
HON'BLE MR, JUSTICE 5.F.GARS

Wihelher Fhe Reporters of lacal papers may ba allowaa
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10 sea the judgmenty
2. o be referred to Repartar or nol?
4. Whelher the judgment should be reporied in the Digest?

PRADEFP NAMDRAIST, .

& At the outset it may be noted Lhat the impugned

ceder doted 1122000 decides  obyjections  fited by Lhe

- raspondent nder Section 30433 of the Arbilration Act 15940 tn

‘ | 47 award made on 21.12.1985 by the sole arbitrator and the

qupeals have been filed dnder Section 39 of the Arbitration Acl,

19490, The appcals cannot be fhus caplionad as ‘Reqular First

Aspeal (05), The appesls have to be captioned “First Appaal

against Crder {L’}S]l'. It is unforlunate thal in spite of Lhe

Registry af this Cour! so intimaling leamed counsel lor, the

sppollant and roequiring the appeals to be filad gy per formsl

zpplicable to a First Appeal against Qroer, Lhe counsel has

gersisted Lo have the appeals ii.ji{.l' hefare Lhe Court as Regular
First Appeaals,

T An unintentional error may be . a mistaks  bul
g:ersiétc:n-::::‘: with @n error, in spite af heing caulioned to take
re:::::r}ﬂﬂblé care and rectify Lhe emor, would be 3 wrong and
thus we would be porfectly justified in dismissing the Reguiar
1. Virst Appeals filed  agairst the  impugned ordor  4:  not
reinlainable, requiring the appellant to file First Apozow
sgainst Grder, Burb we do not do so in the interest of lustice
.—:rer as conceded By leamed senior counsel for the appellant,
wauld treat the ap]:mul;—: as First Anpeal apainst an Crder Le,

FAO (05
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4 Pertaining Lo a contract entored Intc belweean tpe

o
appellant and the respondent, o dispute aros2 on the iszne of
oymenl to be made by the appellant to the respondent Tor

"na pnonlendered  extra iterns of work excouted by the

respondant.

i, The covlract being an item rate contract, for. non-

smecified works fe. exdra [tems or for analogeus items nok.

specilied in the schedule of guaniities, the applicahle clause of
b epnbract based whereon payment had o be made by the
zppeilant to the respondent e riguse 18,2 i) proviccd as

cunder;-

“15.2 i) Provided where some extra 1lems anckior
analogeus items are nol available in tho Schedule
of Quantities, and for the wvariation in respect of
individuai items cxceeding the prescribed limit of
30% as aforesaid, the rates for such items(s)-to be
rwaruted shall be determined by the Cnginesr-in-’
Charge on [he basis of actyal esnalyzed cost .
comprising of the cost of matarial to be suppiiad by
rhe cantraclor (including transportaticn and laxes,
levies if paid), labour actually engaged [or the
narticular wark, cosl of operation of plant and
machinery dsed for the work plus such percentane
(as indicated in Schedule 'DY) o cower Lhe
overheads, profils, -contraciar's scpemnvision 2no
other charges, if any. The decision of the Engineer-
L in-Charge in deriving rates as aloresaid, shall be
canclusive and birnding on the cantractor.”

2, The contract ervisaged certain raw-material 2aing

supplied to the réspondent by the appellant at a fixed price o

e deducted from the running bills. The contract providazs Tor

q niice cscalation te be paid based on a fermula undar the
cantroct i.e. as per clause 46,1 of the contracc. |

RFA Q514 202010 & concrcted mallers ; Fag: 4ot 19




G. It iz nol in dispute that pertoining to exira warks,
rew-material suppied by the appellant to the respondent was
corsumed and while making oayments Lrder the running bills
ke appellant was determining the value of the warl, fiar
purposes of ahour escamtion being determined, by incioding
ik =aid raw rmaterial and from the amount se delermined,
arice of the raw material was subtracted e the labour Tpul.
was wilh respect oo all materials consumed and  [ikewise
pertaining to the cost of operation of plant and machincry,
svirhicads, suporyision Eha.r'gr_*iﬁ, carme method o ’r'inuli:_r—: Fhe
running kills was being adopled.  The digpute arose al the
wrage of selllement of the final Lill and at thi= stage, with
respect to delermining labour and ol her charges payahlic, the

apnellant Jinalized the Fnal bill by taking into account the cost

of malerial consumed and affer deducting the cusl ot the

material suppliad by it, worked cut the labour cesl payazle on
‘he halance, Same melhod was appiied to determine clher
amounls payvable towards operalion of planl and machinery,

dverheads, supervision charges e,

what was the rosull? With relerence o an
cxample, we can understand befler. Say, [or A wark cone,
value of malkerial suppied by the appellant was 100/ and
valge of the material  brought and cunsumed b*r-"' Lhe
respondent was also L0075, TOW. was the agreed [abour Zost,
As oper- the hasis adopied o clear the running bills, price
iowards labour payahble was determined at T10074- + T10WG- =
A0 w 10% = T20/-. As per Lhe réuised hasis adopted by the

B & [0S 4172010 & vonir ecter] mattass Pags 5 ot 18




appeliant, the labour cost payabla was worked oul at T1L00H »
1 3%y =41 OF
d. Likewise, amourts  payable  towards  cost . of

aperation of plant and machinery, overheads and contractors

supendsion were worked ou®t and suffice would it be to stato

“mat the sarme Ssulted in lesser payment bBeing determined to

e paid by the appellant.

o : The justilication af so doing, may be noted ror the
sleadings of the appellant befare the learned Single Judge T
she nhjections filed to the award doted 21.12.19556 by the
sarmed sole arsbilrator, who obviously held in favour of the
sersion pleaded by the 2ppelant and betore Lhe learncd Single
wdge, chalfenge to the award was by the respondenl who had
f'ed objections under Section 30733 of the-Arbitration Act
1310, The appoliant, inter-alia, pleaded as undear:-
“The malerials arc supplied by Ihe corporalion i
lived cost 25 per Schedule B of the contract, The
cast of the materials supplied by the corporation s
recovered during the payment of running Eills of
the contracior The arrangemerd. is only  fol
account purpnse to effect recovery. The cost of
rmaterial supplied &y the corporation is included for
arriving at the rabe as the same cost is recoverable
after the payment of rate. Bub for applying 23%
mark-up, the cast of Lhe materials supplied by L
corporation is excluded from the total cost as par
(GO B8 G ;
=0 1he dispuie before the arbitrator was whethar the
24% poinl mark-up had to be appled to the value of the woerk

on the tulal cosl of material used o anly on the cosl of

CBFS (05 AL 200 B connantad matars Pazz G al14



material supplied by the respondent. [t nat being in dispure

thial 25% point mark-up had to be given efect to.

Foid Whereas the stand ol The respondent, 5 bul

abvious, The sland had to Be the one which woauld bring in

more money and obviously was that the mark-up had 15 be
gqiven aetfect to on the totzl value of the matorials consumed
anel the stand of the appeilant ohviously was, the one which
would -rrjniier it liable to pay a loss amount, i.¢. as per its

aleading noterd in para’® above,

1, After noting clause 18.2 (iii], the legrnad arktratar
coreed  with the sland taken by the appellant and the

saasoning of the learned arbitratar is as under:

“In case of nur-lender items of work which fall in
the catepory of deviated and extra items, a
special formula has been eid down in Clause
L2.2(iii) for determining the cash amount payablo
to the contractor,  Clause 1B.2{ifi) specificalky
mentions that the materials “supplicd Hy the
Contractor™ will be included in delermining the
tntal cost, bt does nol. mention thal the costs of
materials supplied by the Corporation will also be
incleded. [ case of dewialed and exira items
phder Clawse 18,2000, the cash anount payable as
cosl has to be determined purely on the basis of
lhe actual cost incurred by the Contractor plus
such percentage as is indicated in Schedule 13, As
Fhere is no previouslhy agreesd letal amount af
cansideration payAble for the worle under Clauss
18, it has to he worked out cn the basis of Lhe
norms laid down in Clause 182106 Thera being
no provicusly  agreed . oguanlum of  tolal
consideration wilh gn in-hullt cosl of material in
the amaunt payvable, the guestion of adding the
cost of malerials to be supplied by fhe Corporalicen
to Ehe analyzed cost and thern deducting the same
BRA [0 415085000 5 mone Actad malfes _ Jape 7o 10




-

frorms: “hat amount of consideration does nol anse.
The cash wvalue of materials supplied oy Lhe
Corporalion in such A case becomes wholly
irrelovant when the cast of the item of work is
being determined in terms of formula laid down In
Clause 18.2{ili).

The amount of cost Tar deviated and oxtra ilems
of warle has to oe determined only on the basis of

the terms of Clause 18200, When cosl is

delermined under a special farmula, il becomnes &
sarmula-based cost structure and it has to be
deternined  strictly  an the  basis ot the
companents reguired fo be  considered  for
determining the cost. Under Clause 1820101, cost
means -aclual analyzed cost, comprising of the
warious companents mentioned:- therein, And, the
marlk-up of 25% mentioned in Schedule D is ta be
acded only to lhe cost so determined  under

Clause 18 200

[ has been contended by the Cantractor That the
rmaterial Lo be supplied by Lhe Contractoer™ in
Clause 18.2[0ii) means all the material used by the
Contractor in The éxecution ot the worl, and Lhat it
i irmmaterial whether the saource of supply of the
matetial is the Corporation or the open market
The Corporation on the other hand  pleads
DLhPFWI;L Thera is no merit in Lhe contention of
lhe Conbraclor. Clause 23 of the Goeneral
Conditions of Contract deals with Lhe supply of
rmaterials., Under sub-clause 231, the Contractor

‘has to provide and arrange at his own expense il |

materials “except thosc listed and s=pecilied in

Srhadule B*. Under sub-clause 234 again, the

lerm “the maoloriais listed in Schedule B which The
Corporation has  agreed to supply to  lhe
Conlractor for the work under thoe cantract” has
heon used which shows Lhat the intenticon of the

parties is 1o treat the malerial supplicd by the

Corporalicn as pelonging to a separate class. In
suli-clauszs (0}, (i) and {ii) of Clacsaes 23.4 and in
various olher clauses in the contract, there s a

SEAN] 40,7000 R ocannestad matlors ; Faz= 4ol 14




clear indication that the material provided,; issded,
or supplied by the Corporation falls in oa Spediad
category.  Clauses. 231, 242 and 234 cleatly
make a distinction bebween materials supplicd by
the Conbtractor and the materials supplied by Lhe
Corporation.  Source of supply is the delermining
faclor. Ewven Special Condition 4 refers Lo issue of
malerials to the contractor for usc in the
execution of the wark. The basic saurce of supply
remains the  Corporation. Special  condition
Mo.21.2 vuns as under:

i In the Oontrack, uniess RS
specifical’y provided that a particular facility,
material or any othor thing is to be provided
by the Corporation at ils own cost, it is agrocd
by tho parties that the same shall be pirovided
by the Contactor at his awn cost.”

Clause 21.2 contemplales that all materials have
to he supplied at the cost of the sugplicr. ©IF the
contractar supplies he mataral, it has to be at’
'he contracler’s cast. IF the material 15 sapplicd
by The Corperalisn, - then it has to be at the
Corporaton's cosl. IE means that whoover incurs
the gost in procuring the material ar invesls the
money Lo obtain the material, will be decmed to
ho the supslier of that material,  In the case ot
materal supplicd by the  Corpoeration either in
tarms of Schedule B or in terms of Annexura A,
tatal ivestment in procuring Lhe materiai is made
by lhe Corporation. At no point of time, e
contraclor invests any mongy in procuring these
materials.  The supplies under Schedule B oor
annexure A rmust accordingly be decrmed o be
suprlied by the Corporation and not by lhe
contractar.

lFurther, in Clause I8.2000), excepl in respect of
“materals”. no distineticn has been made aboit
the source of supply. In respect of operation of
the planl and machinesy used in the work, no
mrention is made about the source of procurament
of supply. |I'is anly in respect of cost of malerial

LA [0s A1 2010 K connzeled atters Bope 3019



hat the words "to be supplied by the confractor”
have bheen used. It is thus apparcnt that the
words “supplied by the Conlractar® have heen
used to distinguish and  exclude the matarial
“supplied by [he Corporation”.  The supply of
malerizl by the Corporation s in response Lo its
promise and obligation to do so under the contract
and the contractor dees nol have to supply such
material as is required to be supplied by the
Corporation. It is obyious that malerials supplied
by the Corporation either in terms of Schedule B
or Annexure A cannet be deemed to be materials
‘ supplied by the Contractor, The cost of such
: mateordal  cannot  accordingly  be  added  for
determining the total cost which is o be
calculated on the basis of "actual analyzed cost”
, of components menticned in Clause 1820000 The
7 cosl of materzl susplied by the Corporalion either
in terms af Schedule 8 or Annexure A not being a
component for determining the tolal cost payable
to the conlractor cannel be taken inte account for
the purpose of ecnabling the markup  under

Schaedule 1, it kas to remmain out”

iz 2 CPhe leaméd Single Judge has opined to the conlrary
znd the redsoning, in paras 7 to 9 of the impugnoed judgment

ﬁ_’} and order dated 11.2.2010 is as.under:-

“%F.  One thing which neads tu be clearly kopl ir

riing, while deciding the interprotation of Clausc

18, 23ji), is the spirit or Lhe heart or the object of

_ this Clause. In rmy opinicn, the spiit of 1his

o provisien is in the following line as tound in the
clalse:

M inbour actually engaged far the particular
work, cost of operation of plant and Mmachinery
usea for the work plus such percontoge (a5
indicated in schedule 0} lo cowver the

Rr& [Os: $12010 Sreonnactaed meathers - cPazs LOar 19



oyerheads, profits, controctor’s  supervision
and erher charges, ifany........... "

| say that this line is the spirt and object of the.
clause because Lhis line gives the reason for the
mark-up given to a contractar Le. the mark-up is
far the elerrents of overheads, profits and other
expenditure which has Lo be incurred by tho
contractar fur the work done af the exira itoms.
This line also makes L clear that overhesds,
supendsion cost, other expenses and addition by
way of protfits are not to be coniined anly ke the
oot of the work of the extrafdeviated ilems minis
the cost of the materal which is supplied by the
rospondentfemplayer but are applied 10 the 1otal
value of "me outre worl, Once we keep inlo Tacus
*his clear intent, purpose and the hearl of Clause
1H.2{i61, and so wery much expressly stated in this’
vary clauss, things, inmy opinfon, automatically
fall into place, and whizh clear nhject of the clause
the arbitrator *20l inte & clear and apparent
illegality in  overlooking, and thereby  has
misconducted himsalf and the proceedings.,

f.  The intention of the parties ta apply mark-up
ta the total value of extra worl is also clear from A
portion of Schedule B of the contract, however,
whether it is unintentional one does -not know.
The said relevan!, partion of Schedule "B of the
Contracl  though  cexirerncly  relewant  anc
necessary  has not been reproduced by the
Arbitrator though Re has otherwise reproduced the
othar portions of Schedule B, That relevent
portion of Schedule 'B' is as unden:

“Wzterials for the worl owhich will be issued 10
b= contracsor, cost whereof will be recovered

REA (0514 L2070 B conrocied nEliers Pape 11 ul 19



AEE SN0 DR raected matters Pap

from the contractor gl Lhe rates mentioned
ke o™

his line shows that the bill which has 1o he drawn
for payment upan the respondentiemployer.ownear
comprises of the tolal valie aof the worke of The
exlra itoms/deviated items Le. including o cosl
of material supplied by the respondenl. and cost
has to be recovored from the contractor. The
inlention of Lhis pertion of Schedule *BT is turther
clarified in puragraphs 234000 and (il alreacly
reproduced. above, and which paragraphs show
thak till the materials which are issued by the
respondent arc nol incorporaled in the works,
they continue to be in frust with the objector ann
in ownership of respondent, however, once they
are incorporated in-ihe works, lhen not arly the
swrership Lherein of the respondent Ceases, they
become part of Lhe work done by tho contractor
and have tw form a part of the bill which is drawn
upun Fha respondent for payment of that work and
feam which bill the emplioyver 'recovers’ the cost al
materal it supplies.  Rilating lurther, whal | am
saying is thai the wvalue of the wark includes
Ihersin the tolal cost of entire material incleded in
such work ang nob only a portion of the cosl of
matcrial incorparated in the waorks as provided by
the contracter. . By the relevant langugge of
schedule 'BY. Clauses 18,7 and 23.40) and (vii}
lhe cost of Lhe materfal suppiied by the
respondent necessarily bacomes part of the il
angd canseguoently slso of the value and total cost
of such work which has to be poid for By the
respondent to the petitioner, OF course, since The
materal was in fact supplied by tne respondent to
the netitioner, ullimately when fingl pgyment has
Il be made, the value of this material supplicd s

= 120719



_13_ :

VIS [OEV 12070 S corneckae el ey

deducledfrecoverad from the amount of the Ll -

Lesl, us Lake an cxample and o theoretical case to
understand *he mechanics.  Suppose material
which is incarparatad in the work was sunplied oy
a third persan, and not the respondent, then, the

petitioner would have had to pay lhe cost of

rralerial to such hird person. In this case, such
third persan is the owner becausa coertain materisl
incorporated in the work s suepplied is by the
owner-respondent and conscequently the armount
of such materal is deductedirccoverad by tho
owner before making payroent af the Bill.  The
respondent, thercfore, wears two hats al the same
point of time i.e, one of an swner and one of the

supplier,  In the hal of the employerfowner Lhe

respondoent is bound to pay for the work dane of

the exlra ifemsidevialed items and when 5t puls

or such hak of such amplover/owner it piys Tor the

s cont of lhe work done, but, whoen iU puts on the

different bal of a supplicr of materfals, it lakes tha
costiorice wilh respact to the mataral which s

supplicd e ghe cantractor/cbjector by .

reducing/recovering from the Bill the value of rhe
material which it supplies. 10 view af the atoresald
discussion  and  thoe  observations, when we
accordingly ook al the exgression as found in
clause 18200001 of “material o be supplied by the
contractor, it becomes very  clear that the
malerial o be supplied By the contraclor is wvery
much the total value of the cxtra work Decausc it
iu for this total value of exira work which is done
by the contractor that the conlracter raises o bill
upnn the respondent for payment, supject of
course, 1o adjustment of reduction therefrom of

the walue of the materizl which the respondent

supplies to the petilioner.  Be it noted Enatb Lhe
wards used in this clause are “maleral supilied

Fapz 12 ol 18
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E-m e LS Z01D & canested matisers

by the contractor” and not the “net wvalue of
material supplied by the coniractor although
stated othoerwise in the Bill".

g, Thal Ihe interpretation  which is  being
adapted by me, 5 the only possible interprelalion
for a reasonzhle marn fto have taken in the
admitted  facts  and circumstances  and  the
apnlicable clauses of the contract, is stronglhenec
whon we refer to the expressions of “abour, cosl
of operation of plant and machinery™ a5 found in
Clausoe 18,240i1).  The expression “rmalerial” os
found in Clause 18.2(i) in thoe scheme of Lhe
contract, has surely to bhe road nosciiur & socis
with the expressions “labour cosl, cost of planl
and rnachineny” used for the work pertaining 10
exlra itemsfdeviatad itemns. The marlk ug is on the
total of the cost aof ingredients of  labour,
machinery atc. emoployed in the worl, and it is
nobody's contantion that the labour cost or cost of
operation of plant and machineny contgined in o
artrn temfdeviaied items is broken up inlg Lwo
parts, onc part of such cost of [abour and running
cost of plant and machinery attributable to tho
cost ol material supplied by the employer and
which is o be reduced from the bills which are
raised in accordance with Clause 18200l and tho
nthar parl of labour or machinery cost attribulable
o the malerial sunplicd by the potitfoner is to be
paid tor under the bills. The line which is found in
Clause 1E.24iH) runs continuously from "malerial”
till “the cost of oporation of plant and mackinery™,
and it is nob that scch line and cxpressions
thercin, can he merely For the convenience of the
respondent, bifurcated in bwo parts, one part till
material and other parl Uil machinery,  Once the
cast of lateur and cost of running of planl and

Pago 15 el 14




machinery is taken as a whole with respect io the
axlra  items/deviated  items  for  marking  up
purpeses, Lo, nol removing from-such inciredicris
of the work thal proportion attributabte to the
value of the work pertaining to the cost nf materfal
supplicd by the respondent, then, | do not find any
valid basis to cut down the scope of exprosaian
“cost of materal to be supplicd by the contractor”;
anly to the rnaterial which Is supplied vy the
contractor and not: the total material incorporated
in the work of extra deviated items. A clear Case
for apnlication of the maxim noscitur a SOCIE,
When we lake such reading of this clause, it
necomoes abundantly clear, read alongwith heart
of this provision being the inlention of the contrac
ta give a mark up Lo the conlractor on what s tho -
tatal cost and wvalue of an exbra workideviateo
tomis, we find Lthat the Arkitrator has strived Lo
nterpret the clause in o divection which gives his
linding @ colour of perversity, A perversc reading
of he clause so as o read thercin a moaning,
which on a compiete reading of the clause and the
otiier  applicable  clauses, defealts  the  wery
imtention of giving mark-ug for the value of the.
additional extra itemsfdeviated ilems amounts to
the Arbitrator misconducting  himsell “and  the
pnroceedings.”

33 Challenging  the impugned  decision,  Sh.Ksllash
Vasdey leained senior counsel for the HD|.‘JE!||E|.r':1: urned tha: -i'.. 5
settlod law that an arbitrator is l.i'le_final judge to inlerpoet a
canlract hotwesn tha porfos ard drawing our attenlion to the
award, relevant portions whareof which have been aoted
beroinabove in para 14, it owss highlighted Lhat the Lerred
arbitrator has gone into tho issue. Counsc high ightoo that

ARADE) C2FE010 & rannested mzLle s Papz F5 0719
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e wicw laken L1'_-,.-'. “he arbilrator is a corsocl wiew and wiinout
going into the merits of the viow teken by tha learmead Single
Judge, upon the premise thal the said view was also a poessible
view, learned senjor counsel urged that it was sellled law that
where Do vicws ‘-'L-'FEFUI[IJD.E-E-'.E|II|E 10 he taken with respect to the
interpretation at an znreamonl, & Court cannot sahstitale its
view from the one taken by the arbitrator, So arguing, learmead
counsal hastened ta add thal the view taken by the learned

aroizratar was the only view possible.

|, Ve have extracted hersingbove inopara 4 shove

--:_'|_iLH_I5-.=“: 8.2 (i) which s at the canter of the debate and we re-

rote the same by breaking its canceptual whole  into
identifable Bmbs, We brealk the same as follows:-

hore same esfra fems anddor analogods Jiems arc et
avadalie in the Sehadule of Quaniities, and fr the waration in
raspect of individual foms axcooding the presoribed finst of
A as Gfresaid,

tha rates Ffor such itams(s) io be excouted shall ba deteriined
by the Enginesr-in-Chaige _

s the basis of actuai analsed cost

il comprising of tha cost of malaris! to be segnodiod Dy
CHha confractar fncluding Eronsporiation and faxes, falias i
naidl), ;

5} iahour aciustly angaged 1Tor the paricwiar Wark,

i oSt of oparabon of plant and machinery Bsed for
- Hre weork '
Nies, nlus such percantage fas indicatod in Schedule "0

fcover e A overfeads () profts, () canbaclors
supanvision aand v othar charges, iFany. :
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L ihe clause analysis, as aforesald dene by us, would
malea it clear that the subject of the cluuse Is 198 situstinn
ahore extra items or wark, not available in the Scheduis af
Ouantities, have been execuzed by tho respondent reguiring

nrice payabie Tor said work to be determinead.

A5 A 'he sacand limb of the clause reguires nat one, bul
sour detorrined conssants to he worked oul and the samce are
(a1 cost of material to be supplicd by the contraclor (b} latzaur

actually engagoed Tor the particular wiorls, (o) cost of nneralion

sercentage (as indicaled in Schedule ‘T to cowver the (i)
averheads, [y profils, (i) contraclors sppendsior and (i)

athor charges, if any,

18, Mow, tho wards ‘Hhe partfoulas warks' pertaining to

e labnur clement and the words ' #re work” pertaining 12 thi
coui of operation of the plant and machinery ware of
‘mportance, and Lhe learmed Single Judge has rghily opined
hal the |carned arbilrator has totally misread the clause in
gueslion. As broken up by us, it is apparenl that while working
aul the offect of clause 18.2 (i) of the contract, |

charges have to be paid for the labour engaged for the exira

swork and in relalion to operation of plant and machinery the

arice has to be paid for the extra work and this would mean
rrospective of whelher a particular raw material -::ur_murf:e-rj_m
e wark was supplied by (he appellant or was brought at site
by the respondent, Lhe labour and costs Tor operating plant
and machinery as also sugervisien charges had to oe for The

enkire worls,
SEACDS) 40 30 B cunnecled marers Fzze 170l 19
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149. S The matior can boe Inoked at from another angle,

The clause i qupqtiun roeguires,  for pxtra. work done,

T rr‘lhur'"':rner*I to the comtractor Tor the cost of moterial

supplied by Lhe contractol and thus the cost of matarial
supplied by Lhe awner of the worl has cexpresshy o seen
ewcluded, bul qua labour aciually engayged and cost of
oparalion of plant and machinery, Lhe reirnburﬁernéﬂ' Fas I
b for 'fhe work', The work wouid mean the resutant work
eqﬁuihg from the labour spent and the machineny used toowark
Lpon the materials supplied cither by Lhe contractor of the
awnaer of the work. Thus, the said elements emanate fram or
with respect o the work and not the material for Lhe rensan
wihon individua! components are LugLIHm by spending
ybour and using machinery, a worle Lo a new enlity Comes

nto exislence.

20, There is no dispute with the proposition Lhial an
qrhilrator is the final judge to interprob 2 contract or a Clause
within w contract betweern the porties.  Bul Lhat wolld ngl
mean that his ipse dizit would ke docepted. I the reananing of
the arbitrator shows thal he has digested avery word, Cnras

and senlence in a clause and thercafrer roflecied t|'|t:’-::'li_'l."|.
howsaavar faully may boe the recsoning, f_-'.u'r;uj-::‘:n:‘.t to the fault
not reaching the lovel of porversity, the award wid ol b
imrmune  Tor challenge beofure a Couwrt. But, where 105
evidenced thal the learned arbitrator has ignored words,
narases or centences A a clause while Interpreting the same,
L would amount to an arbitrator  misconducting himsel!

ingsmuch as it would be o case of ‘a legal misconduct.  Legal

AFA (SR, 0 10 & conreeied mattens Fege 16 af 19

)




-i:'\'

misconduct would embrace a situation where the persgn
required to adjudicate @ lis ignores words, phrases or
santences in a clause since this would amount to the arbitrator
substituting the ;:untracf between the parties and needless to
state the arbitrator would breach the mandate to the arbitrator
i.e, enforce the contract between the parties.

21; We adept the reasoning of the learned Single judgé
as also the illustrations given by the learned Single |udge as
per para 7 to @ of the impugned decision, which we have
extracted hereinabove in para 13 above and the sarhe may be
read as ‘part of our reasening; supplementmg the same with
aur’ reasﬂnmg ‘hereinabove, we dismiss the appeals and as per
the ethes of the impugned decision, leave the parties to bear

their own costs,
H@.ﬁﬁ_f

(PRADEEP NANDRAJOG)
JUDGE -

™

e

- s JUDGE
NOVEMBER 04, 2011
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