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lo see the judgment?

2. To be referred Lo Feparter or nol?
3. Whethor the judgment shoald be reported in the Digesl?
PRADEEP MAKDRAJCG, |.

AP the outset il may be noted that the impegned

crder dated 11.7.2010 decides objoctions fied by ohe
ragpondent under Section 36/33 of the Arbitration Act 1540 to
amaward mades on 21.12.1996 by the sole arbitrator and he
aopcals have boen flles under Sechinn 39 of the Arhitration Act
1810, The appeals cannot be thus captioned as 'Reqular First
= appeal (05). The appeals have to bo capticnad "First x-k;:;i:aeul
zgainst Order (OS5}, IL is unfortunale that in spite o7 the
Registry of this .l:f:.url s0 intimating learned counsel for The
appel ant é|‘u:| requiving the appeals to be filed os per formal
sppliceble tw & First Appeal against Order, the coirnsel has
herﬁfstf:d L have the appeals laid before the Couit as Regular

First Appesds.

£ An enintentional eror may e a2 mistaks but
,r:ur"*_;ial'emtﬂ with an error, in spite of being cauticred o tale
~easonable care and reclify the orrar, would be a wrong and
s we would be perfoctly justified in dismissing the Regular
et Aopeals filed against Lthe  impugned order a5 not
‘nginteinable, requiring the appellant to filo First Aspoal
sgainst Order. But we do not do 5o in the inlerest of juslice
"znd as conceded by learned senior counsel for the appeliant
sauld treat the appeals as First Appeal against an Orasr Lo,

FACH[D5)".
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; Parbuining 'to @ contract ertered into betwsen the

=opellant and the respondant, @ dispute arose on the isuLie af
payment to be made by Ihe appellanl to the resperdent for
the non-tendered extra ilems of work execuled by the

responderil,

1. The contract being an item rate conlrack, for non-
specificd works ie. exlra itermns or for analogous items not
specificd in the schedule of guanlities, the applicabic clzuse of
“ne conlbract based whereon paymeant had to be madsa ty the
sppellant to |he respondent o clause 18.2 i) provided as

undor::

a18.2 (il Provided where some extra jitems snofoi
analogous hems are nol available in the Schedule
o Quantitics, and for the wvariation in respecl af
individua! itoms exceeding the prescribed Hmit of
30% ws atoresaid, Ihe rates far such tems(s) o be -
excoyled shall be delermined by the Lnginesr-in-
Charge on the hasis of actual anolyzed cost
comprising af tho cosl of material 1o be supplied by
the coslracter {including transportation and Laxes,
lcvies i paid), labour actually engaged [ur tre
particular work, cesl of oporation of plant and
machiney used for the work plus such percemags
(a5 indicaled in Schedule ‘) o cower the
averheads, profits, contraclor's supervision and
glher charges, iFany. The decision of thoe Enginear-
in-Charge in deriving rates os aforesaid, snall be
conclusive and binding on the contracear.”

= The contract envisaged certain raw-materizl being
suppled to the respondent by the appellant ot a Med price 0
he deducted from the running bills. The conlract provides for
7 prfce escalation to be paid bascd on a formula unde® the
contract f.e. as per clause 461 of the contract,
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It is not in dizpute that perlaining to oxlra works,
rawe material supplied by the appeliant to the respondent wiss
~onsurned and while making payments under the rurning bilis
it appellant was derermining The value of ihe work, Tor
nurposas of labour escalation being determined, by incliding
‘he gaid raw materizl and from the amount so deiervined,
price of the raw material was subtracted fe. the lehour izl
wes with respecl oo all materials consumed and fikcwise

sartatning to the cost of operation of plant and machinarny,
awerheads, suporvision charges, same method to finalize the
' Aainning bills was being adopted.  The dispute arose at the
stage of seltlemens of ‘._hé final Bl and at this skads, with

-

csperl I'n determining labaur and ofher charges payobic, the

ppellant finalized Lhe final bill by ’raklnq inte account the cost

a” mmaterial consumed and after deducting Bhe cosl of the
material supolicd by ik, worled oul Lhe labouwr cost payazle on
e balance. Same_methud was applied Lo datermine ather
amcunts payable towards cperaticn ol plant and machirocry,

L | ~yverheads, supervision charges etc,

t What was the result?  With jeferance to o an
cxamplie, we con understand beller. Say, for a work done,
valie of material supplied by the appellant was T100/- and
value of the malerizl orought  and  consumed I;_urr the
cagpondent was alse 100/~ 0% was the agreed labour cost,
sz per the basis adopled o clear the running Qs e
rowards Jabcur payable was determined at ¥1007- 4 21000 =

F200/- % TU%, = $20/- As per Lhe revised basis adopted by the

T O8] AL 201 & cnnnecled i clers Paze 5ul 14




appaliont, the labour cost payable wias worked oul ad $100- X
L = T1-.

3. | ikewise, amounts pavable  towands  coste of

Al

nperaltion of plant and machinery, averheads and Corirmsors’
supervision ware worked put and sulfice would it he to state

at The sarme resulted in lesser payrnent being determined to

b paid by the appeliant,

a, The justification of so doing, may be nolad frat the
~leadings of the appellant before the Jearned Single Judge Lo
e objeclions filed 1o the award datea 21.12.1994 by the
sarned sole arbitrator, who obwiously held in favour af The
vorsian pleaded by the appelant and beforo the learmed Single
judge, challenge ta the award was by the respondent wha had
dled phiections under Section 3037 of the Arbitraticn Act

1840, The appellant, inter-ulia, pleaded as under:-

“Tha mulerdals are supplied by the corporalion at -
fiwed cost us per Schedule B of the contract.  The

cosk af the materials supplied by the corporation is

recovered during the payvmenl of running bills of

Ihe controctor. The arrangement s nniy o for

account purpose to effect recovery.  The cost of

material supzlied by the corporation is included for

arriving at the rate as the same cost is recoverabla

after the paymenl of rate. Bul [ar applying 25%

mark-up, Lhe cast of the materfals supplied by the
cerporation is exclided from Lhe total Cost as per

GOC 18,2 (i)

114, The dispule heforo the agrpitrator was whethep the
25% paint mark-up had to be applicd to the value of the worl
o1 the tobal cost of moteral wused or oniy on the cost of
Mppe ol 19
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rnalerial supplicd by the respondent. [T not being in dsolte
tmat 25% point mark-up had o be given elfect to,

11, whoreas Lhe stand of the respondent, s Dt
obwinus.  The sland bad to be the one which would bring in

more money and chwiously was thal Lhe mark-up had o bacz

givien effect to on lhe total value of the malarials consuemead

4nd the stand of the appellant aoviously was, the one webich

would render it Pable to pay a less amount, (e as e 'S
sleading noted in para B above.
i Alter noting clause 182 (i), the learncd arbirator

aoreed wilh the stand faken by fhe appelant arz the

reasaning of the learned aridtrator s a5 undar-

“Iv case of nor-lender tems of work which tall in
lhe category of deviated ard extra ilems, 4
special formula has been |aid down in Clausc
18 2Hiiiy tor delermining the cash amount payabla
ta the contracier.  Clause 182000 specifically
menlions that the materfals “supplicd by the
Contractor” witl bBe included in delermining the
rotal cost, bul does not mention that the costs of
materials supplied by the Corporation will zlsa be
ncluded.  In casce of deviated and extra ilems
under Clause 182500, the cash amount payalkle as
cost has o be deternmined pursly on the basis of
the aclual cost incurred by the Condractor plus
such percentage as is indicated in Schedule I As
thore is ro proviously agreed tolal amount of
consideration payable for the worle wnder Clause
18, il has to ke worked out on the basis of Lhe
norens laid down in Clause 18.2(i). There being
‘ne previously  agreed  ouantum ol total
consideration with an in-buit cost of material in
fhe amount payabie, the queslion of adding the
cast of materials 1o he supplicd by the Corporalion
to Lhe analyzed cost and then doducting the sume
$-00 05 AL 2000 & connantad matlers Mags Fall1Y




rom that armoun! of consideration does not arise.
The cash walus of materials supplied by Lhe
Corporation in such a case becomes whally
irrelevant when the cost of the ilem of wock 15
being detormined in tarms of Fformula lgid down in
Clause 18.28i0).

The amount of cost for deviated and extra ftens
of work has 1o be determined anly on the basis of
the ferms of Clause 18.20000).  Whoen cost is
derermincd under a special fermula, it becames o
formula-basced cost structure and it has o be
delermined.  striclly an the  basis ol e
components  reguied  to boo considercd  Tor
determining the cost Under Clause 182(00, cust
micons -actual analyeed cast, comprising of thoe
various compenants mentioned therein, Arnd, the
miark-up of 25% mentioned in Schedule [ is to be
added only o the cost so determined undor
Clause L8.2(i]. :

IL has been canlended By Lhe Coniractor that the
“matarfal to be supplied by Lhe Contractor” in
Clause 18.2(iii) means all tho malerial used by the
Contractar ir he execution of the work, and thal il
is irrnaterial whellher the source of supply of the
material is the Corporalicn or the open marked,
The Corporation on the othar hand  pleads
athorwise, There is no merdt in the conlention of
the Conlraclor. Clause 23 of the General
Conditions of Contract deals with the supply of
maoterials, Urder sub-clause #3.1, the Conlractor
has to provide and armange al his own expense 2101
materials “except those lisled and specified in
-Schedule BY. Under sub-clause 23.4 again, the
lerm “the materias listed in Schedule B which the
Corporation  has  agreed  to  supply to tho
Conlractar for the work under the corntracl™ hes
beor used which shows that the intention of the
narties is.to ireal the material supplied by the
Corparotion as belonging to a separale class, In
sub-clauscs (i1, () and [0i) of Clauses 73.4 and in

-

various othor clagsas in the contract, there is &

REA DS ALSZOLY & ocunnected mathers Mage Gal 19
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rlear indication thal Lthe material providerd, iIssueq,
or suppliod by the Corperation falls in a Specia.
category.  Ciuuwses. 231, 23.2 and 234 cleorly
make a distinction between materials supplied by
he Contractor and the matarials suppiied by o
Corporation. Scurce of supply is the delermining
fucter, Fwen Special Condition 4 refers to issue of
materials to the contracltor for usc in the
pxoculion of the work. The basic source of supply
remains e Corporation, Special  condilinn
Mo.21.2 runs as under:-

YAL.2 In rthe Contragcl, unless it is
specitically provided that a particular racility,
material ar any other Lhing is to boe provided
by the Corporation al ils own cost, it is agreed
by the parties that the same shall be provided
[y Lhe Contactor at his own cost.”

Clause 21,2 contemplates Lhal all matorals have
lo he supplied al Lhe cost of the supplier. |f Lthe
contraclar supplics Lhe material, it has to be ot
the contractors cost, IT the material iz sunplied
by the Corparafion, then il has to beo et the
Corparation’s cosh. 12 means thal whoever incurs
the cost in procuring the mateial ar invests Lhe
money to abtain the material, will be deermed o
be the supplier of thal material,  In the case of
materia; supplicd 2y the Corporation either in
terms af Schedule B oor in terms of Annexure A,
total irrecstment in procuring the material is made
by the Corporation. At no peint of time, the
contractor invesls ary money in procuring Lhese
materials. he supplies under Scoedole Boor

Arimexure A must accargingly be deemed o be

supplied by tho Corporation and ool by the
contraclor. .

Furthor, In Clause 18,2000, axcept in respect of
“materals®, no distinction has heon made about
the source of supply, In respect of operation of
the planl and machinery used in the worz, no
mention is marde ahous the source of procureament
at supply. s erly in rospect of cost of material

“gEe Jor 19



hat thoe wards "ta he _-.LIL[.‘.I|]LL1 b The contractor”
bawve boon us-:d. It iz thus apparent that the
words “supplies by the Contraclar” have beon
used o distinguish and cxclude the matoerisl
“supnlied by the Corporation”. The supply af
matorial by the Corgoration is in response Boils
Cpromise and okligaticn to de se under the canract
and lhe contractor does not have e supply such
material as is required 1o be supplicd By Lhe
Corporalion, It is ebwvious Lhal materials supplied

by the Corporalion either in terms of Schedule B

ar Annexure A cannab be deamed o be materials
supplied by the Contractor.  The cesl of such
material  cannot accordingly  be  added  for

: determining  the total  cosl which i_-, Ly be
' C calculated on the bazis of "acleal Ftnalvz o cosl”

' af componcnts mentioned in Clause 18400150, The '
cast of material supplied by the Corporation citlier
in terms of Schedule B ar Annexure A not being i
cormmparent far determining the total cost payabla
to the contractor cannot be laken into account far
the purpose ol enabling ihe mark-up  under
Schedule [0, it has to remain oul”

13, The leaméd Single Judge has opined to the eonlrary
sac the reasoning, in paras F to 9 of the impugned jydsmeant
= =nd order dated 11,2 2010 is as under;-
‘7. One thing which necds o be clearly kepl. in

ming, while deciding the intcrprolistion of Clouse
18,2000, s the spinl o tha heart or the ohjsct of

Ihis Clause.  In oy apinion, the spinl af this
provision is in e following line as found in Lhe
clause:

gl S vabiour aclially 6 “IEJ_]{]LI:] [or thae particular
swork, cost of operation of plant and machinery
used Tor the work plus suck percentage (@S
indicated in schedule D) 1o cover tha

LA OAY 412000 B connsclod i Chers . Pagz 10 GF 19
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ovierheads, orofits, contractor’s  supervision
and othor charges, i a0 £

[ say that this line is the spiril and objoct of the
clause bocause this ling gives the reason for the
mark-un given Lo A rm*tm::lr:.r e the mark-un s

for the elements of owerhends, profits and other

expenditure which has o be incurred by the
carntraclor for the worl doene of the cxtra items.
This line also makes it clear that overheads

supervision cost, athar cxpenseas ard addition by,

way of prodits arc nat o be curfined only to the
cosl of the work of the exlrajdeviated items minsds
tha cost of the malerizl which is supplicd by tho
respondent/employer but are applied to Lhe total
value al Fre axtre wark, Once we keep into focus
this clear infent, pupase and the heart of Clauso
158.2(Fi, and se wery much expressly shated in this
very clause, thirags, inomy apinian, outematically
fall into place, and which clear object of the clause
rhe arkitrator fell into a clear ana apparent
illegality in overlooking, “ane  therebw  has
rrisconducted himself and the proceadings.

8. lkcinlention of Lhe parties 1o anply ritgric-in
to the total value of extra work Is also clear from a
porton of Schedule B of the contract, howewver,
whethar it is unintentionai cne does not know,
e said relevant porticn of Schedule 'BY of the
Contract  though  extremcly  relevant  and
necessary  has ot boen  reproduced by the
Aihitrator though he has atharwise reproduced e
other portjons af Schedule B, That relevan
portion of Schedule "B s as undear:

“Materials for the wark which will be issueo Lo
the conlractor, cosl wihergof wiill be recovered

Paps 11 ol 15
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from the contractor ot the rates mendioned
balones ™

This line shows that the bill which has to b drawit
for payment ugon the respondont/employer-cwner
comprises of the nta! value of the work of the
avtra itormsfdevialed Toms ie, includging the cost

of malerial supplied by the respondent and cosl

has to be recovered from the conlractar.  The
inlenticn of this nortion of Schedule ‘B’ is further
clarified in paragrephs 23.400 and (vii} alrcody
reproduced abowve, and which parographs show
thal il the materials which are issued by ke
respondenl are rot corporated in the worss,
Ihey continue ta be in trust wilh the oblector and
in ownership of respondent, however, once they
are incorporaled in the works, then not only the
swnership therein of Ihe resoondenl Ceases, they
hecome parl of the work done by tho confractor
ard have to form a part of the Ll which s drawn
upon Lhe respondent for payment of thal wsike 2
fram which bill the employer ‘recovers’ the cost of
malerial it supplics.  Dilating further, what | am
saving is Lhat, the walue ol the work incligdes
therein the total cost of arntire malerial included in
suech work and net anly & portion of The cost of
matorial incarporated in the warlks as provided by
lhe cantractor, By the relovan! fanguaoe of
Schedule 'BY Clauses L1871 ang 2340 and (wii);
lhe cast of the material suppliesd by the
respondent necessarily becomes part af the bill
and consequerntly alsoe of the valus and total cost
af such waork which has to he paid for by the
respondent o the petitioner,  Of course, since the
material was in fact supzlicd by Yhe respondent to
the petiticner, ultimalely whanr final payment has
ta he made, The value of this material supplied is

Pepe 12 alls
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ceductedrecoverad from the armount of the Bl
Lot us lake an example and & theoretical casc o
undorstand the mechanics. Suppose matorial
which is incorporated in the worl was sunplied by
a third porsort, and nab the respondent, then, the
pelilioner would  have bad o opay the cosi o
materfal to such third person, In Ihis case, such
third person is the owner basause certain materal
incorporated in the awerle is supplied is By the
mwner-respondenl and conscguenlly the amounl
of such material iz deducredirecoversd by The
awner hefore making payment of the Bill. The

respondent, thorefore, wears two hats al the same’

point of lime e one of an owner and one of he
supplier.  In the hal of the empioyerfowner tho
responderl 5 boung to pay for the worle done of
the extra itemsidovigked items and when IE puts
an such hat oF such emcloyverfowner it pays for Lhe
cost of 1he work aone, bul, when it puls on the
ditferent bat of @ supplier of inalerials, it takes the
costiprice with respect to the material which s
supplivd o the  contractorfobjocter by
reducing/recovering from the B the value of the
malerial which it supplies. Invicw of the aforesaid
discussion  and  the observalions,  whenn we
accordingly lock ot the expression as found in
clause 18.2¢000) of *material to he supplied by Ihe
contractar”, it becomes wery  clegr that  tho
makeral to be supplicd by the contractor is wery
meich the Lokal valile of the cxbra work because il
& far this total value of extra work which is dono
by Lhe contractor that the contractor raises a bil
upon the respordent for paymens, suhjoct of
caurse, to adjustment of reduction therelram of
the walue ol the materal which the respondsent
supplics to the paeiifioner,  Be i neted thal ihe
wortds uzed in Lhis clause are "malerizl sepelica

Fige 130019
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by the centractor” and not the “nei wvalue o
material supplied by- the contractor althaugh
slated othorwise in the BII™.

9. lhat ke interprctation which  is o Being
adopled by me, is the only pessible interpretation
for o reascnable man Lo hawe twken in the
admitted  Tacts  and circirstances  and  the
applicable clauses ot the conlract, s striengl hened
when wie refer Yo the exaressions of “labour, cost
of eperation of plant and machinery” us ersnd i
Clause 1R he expressicn “matenal” as
round in Clause 18240 in ihe schame ol the
contract, has surely to boe read aascider @ Socis
with the cxpressions “labour cost, cost of nlant
and machinery” used for tho work pertaining to
oxird iLeemnsideviatod iterns, Tha mark up is on the
tatal of lhe cost of @ ingredienis of lahour,
machinery etc, emplaved in the wark, angd it is

nohody’s confention thol the lzbour cest or cost of-

pperation of plont and mackinery containcd in an
extra itomideviated items is broken up into T
parls, ona part of such cost of lakeur and renning
cost ol plant and machinary attrinniabie to Lhe
rosk of material supplicd Dy the cmployer and
which s =0 be reduced from Yhe bills which are
reised in accordance with Clause 1A 20 and Lhe
ulher part of labour or machinery cost ailributakle
to the material supplied by the petitioner is o be
paid for undar the bilis, The lne which is found in
Clause L8200} runs continucusly from “material”
il “the cost of azeration of plant and machinery™,
and it s npot [hat such line and expressions
tharcin, can be moerely for the convenience of The
respondent, bifurcated in bwo parts, one part Ll
material and othaer part 8l machinery.  Once the
rost of labowr and cosl of running of plant and

lags Lol 19



ma:l'n'rv::rg,f is taken as a whoele with respecl o the

cxlra  itemsfdeviates  flems  for marking o

purposes, Lo, nal removing rfem such ingredicnls

of the work that proporfion attributabile o tho

walue of Ihe wark perlaining to |he cost of material

supplied by Lhe ressendent, then, | do not find any

valid basie to cul down the scope of expression

“rost of malerial T boe supplied by the contraclo™
on’y 1o the rmatedal which is supplied by thie
contractor and not the fotal material incorporated

in the waork of extra doviated items, A clear case

sor application of Lhe maxim noscitur 8 sOCiis,

when we take such reading of This clause, It .
bocomes ashundanty clear, read olongwith hoard

of this provision being the ntenticn of the contract

Lo give @ rmdrk up to the contraclor on whal is the -
totul cost and walue of ar exiro workidevialed

iterns, we find thal the Arbitratar has strived to

interpret the clause in a direction which gives his

finding a colour of perversity, A perverse resacing

of the cluuse s0 as to read thersgin a meaning,

which on a complate reading of the clausa and the

other a;;plil‘.ablc clauses, deferts’ the  wvery

inlention of giving mark-up-for 1he value of the

additional extra itamsfdevialed tems amounts 14

lhe Arbitraler miscondizcticg aimselt and fhe

procesdings .

14, Challenging  the impugned  decision, S Keilash

r-

Vaudey learmed senior ceunscl Tor the appellant Lrgesd That it s
cettlad law that an arbibralar is the Tinal judye. 1o interaocl @
contract belween the parties and drawing our aftertion o the
award, relevant porlions whoreof which Pbawve boon anted
t‘;cﬁrc&inah[we in para 12, it was highlighted that Lthe learned

arhitrator has gore into the issue. Counsel highlighted that
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—— e 1 e

he view lalcen by he arhitrator is a correct view ard withoul

azing into thoe merits of the viaw taken by Ihe learned Single

‘udge, upen the premise thet Lhe said view was also a poszible

view. learned scricr counsel urged Lhat it was settled law that
i 1ETE WD wiews were possitle o be taken with respech to the
irterpretulion of an agreement, a Lourl cannot substitatz 105
wiew from the one taken by the arbilrator. So arguing, lsamed
|

counsel hastenad to add that 1he view taken by [he tanrred

arhitralor was the onfy view possiblo.

15 wio hawe oxtracled hn:_'-r'ainahr.l'-.ré i opara A abowe
clagse 18.2 (i) which Is sl the cenier of the debhate and we re-
nole the same by breaking #s conceptual wihoe inie
iidentifiable imbs. We breal the same as follows:-

Wihere soma axbra items andir analegous flems an Al
avaiiable in the Schadule of Quantities, and for the variation in

raspact of individua! tems exceeding Lhe rascrifen Wit of
3% a5 aforesand, :

Fao pates for such ftams(s) o Be oxec .r.ffeﬂj shail be dotermined
sy the Fnginece{n-Charge
7 Hhe basis of actusf analyzed cost

fa/) cormnising of tha cosd of matoral fa bo sapgdied by

14

the rnnsmctor fncluding transportgfion and laxes, fovies iF
ik,

el fahaor goivatly engaged for e nartioaar wore,

fic/ cost of apeation of plant and mschinery dsed fonr
e prork '

it} nits such pententage (as indicaled in _:r-.-‘f.;-.:n.fxﬂ 1)

o rover e o) overfeads (i peofits, () conlraciars
supervision and (vl other charges, [Fany.
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1. The clause analysis, as afnresafd done by us. would
pale it clear Lhat the subiect of the clause is the sitlation
whers gxtra itoms or worle, rol available in the Scheduie of

Santitics, have boor executed by lhe respondent reguinny

*orice payable for said waork to be defannined.

7. ° The second limb of tho Cause reguires not one. Bus
folr detormined constanls o be worked out and te saims are
‘2 cosl of material lo be supnzlied by the contractor () =bour

actually engagod for the parlicular work, o) cost of aparation

ot

af wlant and machinery ussd for the waorle (¢} plus such

percentage (as indicated in Schedule DYt cnver the (1)

averbeads, OO grofits, {00 contractor's supendision and {iv)

sther charges, if any.

8. Wiow, tho waords “fhe packicoize works' pertainirg to
the labour element and the words ‘e Wk pertaining 1o the
cost of operztion of the plent ard  machinery  are ot
mportance, and the learned Sinole Judge has righily azinad

hdl the learned arbitralor has tofally misrcad The couse in :
gquastion. As broken up by us, il is apearent that while warking
aqal the effecl of clause 18.2 (i) of the cortract, sbour
charges have Lo he paid for the lebour engaged for the sxbra
worl and in relation te operation of plant and r'nachim-_-_'y whe
nrice has o be poid for the cxtra work and this wolld mieuan
|rL=5J}E|:t?u"e of winethar g pacticular raw materizl consaniced in
e wark wias supplicd by the appellant o was prought at site
by the respondaent, the laoaur and onsts for oparating slant

snd machineny as also supernvision charges had to be Inr thi

antire warlk.
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03 '_ThFe malker can be lookad sl from anather angle.
[her clause in guestion requires,  tor oA wiar ks :ihru:,
reimbursement to the conlractor [or the cost of ritalarial
supplied by the contrastor and thus Lhe cost of rmatarial

cupplied Tr¢ the .owner of the worle has expressly . been

Cexcluded, but gua labour aciualy engaged and cosl af

gperation ol plant and machinery, the raimbursement nas o
ha for 'ihe work. The work would mean the resultani wnlrk
:—:-nﬁuiﬂq'frmm the fubour spent and the machinery uses to Tislgks
Jpon the malerials supplied cither by the contraclay or Fhuts
awner of tha work, Thus, the said elements emanate from ar
with respect to the work and not the material vor tht reasan
wher individual components are pul together by S ENGIng
ahour and using machinery, a work e, g hew enlihy Somnes

invo existonce.

_'J'D_' " There is no dispute with the proposition Lhal an

arhilrator is the final judge to interpret @ contract or a'clause
within o cantract belweesn the parties, But thel would not
mean tal his jpuse divt would be accepred. [T the reasan ng of

the arbitrator shows that he has digested cvery word, parasc

card sentence in a clause and Thereaftoer reflocted Therzon,

howsoever faclty may e e reasoning, stibject ta the Tault

not reaching the level of perversity, the award would be
immuie for challenge before o Court, But, whers 0 i
evidenced |hat the learmed arbitrator has ignored wrords,
phrases ur sentences in o cluuse while interpreting the same,
it wouid amount tooap arbitrabor misconducting himscld

-

asrmyeh &8s it would be o case of a legal miscondud.  |.egal
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2,

_rh'rscundutt would embrace a situation where the person
required to adjudicate a lis ignores words, phrases or
sentences in a clause since tﬁié would amount to the arbitrator
substituting the cnritract betwaen the parties and needless o
state the arbitrator would breach the mandate to the arbitrator
i.e. enforce the contract between the parties.

2. We adopt the feasoning of the'learned Single Judge
as alsg the illustrations Qiuen by the learned Single Judge as.
per para ¥ to 9 of the impugned decision, which we have
extracted hereinabove in para 13 above and the sﬁme_may be
read as part of our réas_e:ming: supplementing the same with
our reasoning hereinabove, we dismiss_fhe ap-peals and as per
. the ethos of the impugned decision, leave the parties to bear
their own costs. |

e

(PRADEEP NANDRAJOG)
JUDGE

| JUDGE - .
NOVEMEER D4, 2011 :
rm
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