% IN THE HIGH COURT OF DELHI AT NEW DELHI

A fudgment Resenved on: 2 November, 2031

udgment Fronounced aon: 4 November, 2087

+ RFA{QS) 45/2010

NATIONAL HYDROELECTRIC POWER
CORPORATION LTD ... Appellant
Through: Mr.Katlash Vasudev, Sr.advocate
with Mr.Sachin Datta and
Ms. Gavatr Verma, Advocates

Versus

CONTINENTAL CONSTRUCTION LTD.
& ANR. ..... Respondents

Through: Mr.Anil Dutt and Ms.Divya [ain,
Advocates for R-1. a

CORADM:
HON'BLE MR, JUSTICE PRADEEP NANDRAJOG
HON'BLE MR. JUSTICE S.P.GARG

1. Whether the Reporters of local papers may be allowed
to see the judgment?

2, Te he referred to Reporter or not?
3. Whether the judgment should be reparted in the Digest?
PRADEEP NANDRAIOG, |.

For orders, see RFA (OS5} 41/2010.
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Judgmant Hosorvod on: 2 Movember, 2011
Cfudgment Proncunced oo A Novambern, 2011

RiFA(QS) 41/2C10

MATIONAL HEYDROELECTRIC POMWER
CORPORATION L0, : oappellant
Through:  Mr.Kailash Vasudev, 5r Advocate
with Mr.Sachin Dalla ang ;
M= Cayatri Verma, Advocales

VErsus
JAIPRAKASH INDUSTRIFS LTD & ANR ... Rospandenls
I'hroughs: Mrlovicesh Sawhnoy and
4 Mr.urgesh Kumar Pancloy,

Advocates

REA(CE) 44/201C

MNATIONAL HYDROF! ECTRIC POWWER
CORPORATION LT Lo Apnchard
Throwgh:  MrKaoilash Vasudey, SrAdvoczto
willkh M. Sachin Dalla and '
e Davatri Vorma, Adwocales

verslls

FIIMDUSTAN COMNSTRUCTICGN SO0 LI L, _
& ANER. Hoespondents

Through:  Mr.Gaurav Singh, Advocate

AFA{OS) 4372070

MATIOMAL HYDROELECTRIC POVWER

CORPORATION LTD e ApREIERT
Through:  Mr.Kailash Vasudav, 5r.Agvocals

with Mr.Sachin Datta and
M= Gayatri Verma, Advocabey
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VEralls

HINDUSTAN CONS TRUCTION CO. LTI,
& ANR. con HAEspaNdents
Through:  Mr.Gauray Singh, Advocale

REALCE) A4f2070

MNATIONAL HYDROELECTRIC POVER

CORPORATION LTR . Appelunt

: Ihroughk:;  Mr.Kailash Vasudew, SroAdvocats
with Mr.Sachin [2alta and
Ms.CGayair Vorna, Advorates

WEMSLS

CONTINENTAL CONSTRUC TGN LT, :
b ANE. . Respondeants
Thraugh: ~ Mr Anii Dutt jnd [-'T&- DIU_,-'E‘IJHII
Advocales for R-1

AFALOS) 452010

MATIONAL HYDROLLECTRIC POWER

CORPORATION LD CAppelant
Thraugh:  Mr.Kailash Vasirdew, E.l mluuuue

with Mr.Sachin Datta ancl
Me Gayatr Vermuo, Advoecates

VErslls

COMTIMENTAL CONSTRUCTION LTL.
B ANE, .. Respandents

Through:  Mefni! Dutt and Ms.Lbeya [ain,
Aodvorates for R-1.

CORAM:
HOA'BLE MR, jUSTICE PRADEEP NANDRAJDS

AO0M'5 E MR, JUSTICE 5. F.3ARGC

1. Whether the Reporlers of Incal papsars rray Do arloeesd
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fo see the judymenty

7. To be éferred to Repaorter ar not?

4, whelher the judgrent should be reported in the Dirgast?

. PRADEEP WANDRAICS, |.

1 At the outsel it may be noted that the imougned

order dated 11.2.2010 decides objections filed By the
~espondent under Scction 333 of the Arbitration Act 19490 10
A m-j.'ard mace on 21.17.1896 by the sole arkitrator and the
appedls have been Mad under Secfion 35 of the Arbitralion Act
1840, The appeals cannat be thus captioned as 'Regul First
sppoal (05)°. The appeals have to be caplticned 'First Anpeal
wgainst Dr-:ier_{DS}’. It = unlfortunaote Lhat in spile af fhe
Hegistry of this Court sa inlimating learmed counsel tos the
sppellant and requiring the appeals to be fled as per format
applicable to & First Appeal agsinst Order, the counsel has

nersisted to have the appeaals laid bofore the Court as Regular

First Appeals.

An  unintentional crror may be oa omistake Dol

copsistence with an error, in spile of boiry cactioned G Taxe
ceasonable care and roctily the error, would be @ wreorg and
Sys owe would be perfectly juslified in dismissing the Regular
Cirst Appeals filed against the impugned  order azs no
maintainahle, requiring the ﬁgwgaelialwt & fite First -Appeal

against Order, But we do not de so in the interest of jLstice

ard as conceded by learned senior counsel far tho appellant,

wauld treal the appoals as First Appeal against an Oraor e,

AL [D5]N
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3.

Partaining Lo A conlract entcred into between the

appellant and the respondeant, a dispute arose on the js=ue of

payment to bo rhade by 1he appellant to the rt:‘.:".?'&-ﬂi'liiﬂl'ﬂ_‘ Foar

the norn-kendered  extra iems of work executed by the

respandent.

4.

The contract being an item rate confract, [or non-

specified works e extra items or f(or analogaus iterms net

.S[_JECET"iF!'l'J in the schedule of guantities, the applicable clause of

he contracl based whereon payment had to be made by the

appellant to the respondent ie. clause 18.2 (fii) provided as

urncer:-

S g2 [0 Provided where some extra items anc/or
analogous items are not available in the Scheduic
of Ouantitics, and for the variation in respect of
individual items exceeding the prescribed limit of
304 as aloresaid, the ratas far such itoms(s) to oo
execuled shall be delermined ky the Engineer-in-
Charge o .the basis of actual analyzed cost
camprising of the cost of material 1o he supplier by
lhe contraclor (including transportation and faxes,
levies ¥ paid), labour actually engaged for e
particular wark, cost of aperation of plant and
machinery used tor the work plus such percentags
(as indicated in Schedule °D7} to caver the
overheads, profits, contractor's supcrvision ar
ather charges, if any. The decision of the Enginaear-
in-Charge in deriving rates as aforesaid, shail be
conclusive and binding on the conlracoor.”

=
o I

The rontract cnvisaged certain raw-matieial being

supplicd 1o the respondent by the appellant ol & fixed e i
e derdircted from the ruaning bills. The contract provides for

a price cscalation to be paid based ¢n a formula unde- the

contract Lo, as per clause 461 of the contract. |

RF& [05] 3152010 5 connecled marters Maps 4 of 19




g I is not in dispute that perlaining to oxtra works,
raw-rmaglerial supplied by the appellant to the respondent was
consumed and while making payments under the running Biils
e app.rjllanl' was determining the wvalue of the work, for
.r;LFrF_I:_'ISF'.LS of labour escalation beirg determined, by incl.ding
“qe said raw material and from the amount so determined,
srice of the raw material was subtracled i.e. the labeur input
wags with respoect to all materials consumed and likewise
certaining 1o the cost of oparation of plant and machinary,
“overheads, supervision charges, same method ta finaiizce Lhe
cuanning hills was being adopted. _:I'hl.'_"ldjﬁ[_'lill‘.'-“: arose gl the
stage of seftlement of Lhe final bill and at this shags, wifith
respect to de’rerrjnirling labour and okher charges payabls, the
appellant tinalized the linal bill by taking into account the cost
=f malerial consumes and alter deducting the cost of Lhe
material supplied by it, worked out the labour cost payable on
-he balance. Same method was applied to determine other
armounts pavable towards operglion of planl and mn:ll".ir:erg.#,

oyerheads, supervision charges efc.

o What was the rosull?  With referance to an
cxample, we can understand beller, Say, [or a work done,
walue of material supplicd by the appellant was 100/~ and
value of the materisl broughl and consumed by the
rospundent was alse TLOW- E0% was the agread labour cost
A5 per the basis anapted Lo clear the ruoning Bills, price
vowards labour payable was determined at 3100/ + 2100/~ =
%"J_U[]!-- v 1049 = 20/~ As per the revised 'bu.a'i:a ﬂdDﬁ-T{":{i.L"}-‘ Lhe

BFA 041 41/2010 & coninacted mettors Pagz 5 af 19




2ppellant, the labour cost payable was worged oul at F10J/- X
10% = $10f . '

&, Likewise, ameunts ‘payable towards  cost- of

-

aperaticn of plant and machinery, averheads and contraciors’
supervision were worked out and suffice wtld Tt B2 1 state
that the same resulted *n lesser payment being determined I8

he paid by the appeliant.

. The justification of s¢ daing, gy be notad from the

plcadings of the appeilant before the loarred Single Judge to

e objections filed to the award dated 21.12.19086 by th
- F

zarned sole arkitrator, who obvioushy helg in favour or ne

crsion pleaded by the appelfant and befare the leamed Single

Judge, challenge to the award was by the respondanl whe had
Yled ohjectons under Section 30/33 of the Arbitration Act

2840, The appellant, inter-alia, pleaded as under:-

“The materials are suppliicd by the corporation at
fixed cost a5 por Schedule B of the contract.  The
cost af the materials suppliad by Lhe CmpumLmn is
recoversd during the payment of running bills of
the contractor. The arrangement s only  For
accounl purpose 12 effect recovery.  Tho cost of
matorial aupplrpd by the corporation is included For
arriviclg ab the rate as lhe same cosl s recoveralile
after the payment of rate, But for applying 25%
mark-up, the coest of the malerials supplicd by the
corporation is excluded trom the Iotal cost as per
CC 18,2 (i) '

11, The I:Ji'-'rutn.ﬂ hofore the arbitralbor was whether-the

25% point mark-up had o be applied Lo the value of the worl

&

an tllE tobal cost of matedal used or ondy orn the czus of

D ORFALDS)A2/2010 & cannAsted miElle: TMage G ol 19




malerfal supplied by the respondent, 6 not being o dispuie

what 25% point mark-up had to be given offect to.

o 5 whereas the =land of the respendent, is  bul

abvious. The stand had ‘o be the one which would bring in

more money and obyiously was that the mark-up had ‘¢ he

yiven elfect to on the total value of the materals censumead

cnd the stand of the appellant ohvivusly was, the one wihich

would render iE liable o pay o less amaount, e as por s’

~leading noled in pare 9 above.

I.:‘ " ,ﬂ.f’rer nating clause 18,2 (ifi], the lsarnad arbilratar

uqr-:_r_d wrrh the sland -taken by the appellant and  the

'r:a5u11i|1g af the learned arbibrabor is as under:-

“In casc of nan-tender ilems of work which Tall in
‘e category of devialed and cxlra items, a
special formula has been iaid down in Clause
18.721iii) Tor determining Lhe cash amount payable
lo Lhe contractor, Clause 18.2{i0) specifically
mentions thal the matsrials “supplied by the
Conlractor® will be included in determining the
total cosl, hut does not mention that the cosks of
materials supplied by the Corporation will also be
included., In case of deviated and extra items
chcer Clause 182008, the cash armount payablc as
cosl has to be delermined purely on the basiz of
ihe actuai cost incurred by the Contractor plus
such percentage as is indicalend in Schedule D As
there is no previously agreed total amount oT

consideration payable for Lhe Wl under Clause

1B it has 1o he worlod out an the basis ot the

narms laid down in Clause 1820101, Thers heing

na  previously  agreed  guantum o of otz

consideration with an in-built cust of materal In

the amounl pavable, the guestion of adding the

cnst of materals o bo supplied by the Corporation

tu Lhe analyzed cost and then deducting the same
GEAODE] AL20L00 & canne el inaers Pap= 7 ofl10




frarm that amount of consideration does nol afise.
Tre cash walue of materals supplicd by the
Corporabion in such & case becomes el fly
irrelavant when the cost of the item of woark is
peing delermined in ferms of formuln laid dowr M
Cladse 18, 2001,

The amounl of cost for deviated, and extra ifems
of work has to be detarmined only on the basis of
the rerms of Clausc 18.2(0ii).  YWhen cosl IS
determined under a special farmula, it becames &
formula-cased cast structure and i has t be
determined  striclly  on Lhe  basis  of  the
componerds  reguired  to be o considered for
delermining the cost. Under Clause 18.2{iii), cost
meais actual analyzed cost, comprising ol the
warious components menlioned thereing And, Lthe
rriark up of 25% mentioned in Schodule D is to ke
added 'only fto 1he cost so detarmeiced under
Clausc 18 2(00).

i has been contendsd by the Cantractor that the
“material to be supplied by the Contracior™ in
Clatise 18.2(iii) means all Ilhe material used by the
Conlractor in the execuifon af the worls, and that il
is immaterial wheiher the sousce of supely of the
materal is the Corporation or the apen market
The Corporation an the other hand  pleads
atherwize, There is no merit in the contenticn af
lhe Contracloer. Clause 23 of Ihe General
Conditions of Contract deals with the supply of
materials. Under sub-clause 23.1, the Cantractor
has to provide ard arrange al his own cxpaense ali
materials "except *hose listed and specified in
Sechedule BT, Under sub-clause 23.4 again, the
tarm “the materials listed in Schedule B which the
Corporation has agreed to  supply o the
Contractor for Lhework under the contract” has
heen nsecd which shows that the intention of the
varties is to trcal the material supplied by the
Corparation as belonging to o separale class, In
suby-clausas (i), (i) and (i) of Clauses 234 and in
varinous other clauses in the conlract, there is &

qLA DR A 20L0 B connecled mEtters Foge & of 13
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REA [05) AL2010 & connerted mallers

clizar indication that the material provided, issued,
or supplied by the Corperation falls n 4 '%p:lﬂul
calegory.  Clauses. 231, 23.2 and 23.4 clearly
make & distinction hetween rmalerials supplied by
lhe Cantractor and the materials supplied by the
Corpuratinn.  Source of supply is the determining
factor., Fwen Special Condition 4 refers to Issuc uf
materigls 1o the contractor for use i the
svecution of the work, The basic source of supply
remains  Lhe  Corporation. Specidl  conaition
Ma:21.2 runs as under:-

2] 2 In the Contracl, unless it is
specitically provided that a particular facilily,
malerizl or any ather thing is 10 be provided
by the ""mpcuratu_'un al its awn cost, il is agreed
by Ihe partics thal the samo shall he provided
by ihe Contactar al his own cosl.”

Clause 21.2 contemplales that all materials have
fo be supplied ab the cost ol the supplier.  If the
conlractor supplies the material, it has 1o be ot

the contractor's cost,  If the malerial is supplied

by the Corporation, then it has to be at Lhe
Corporation’s cast. I reans that whoever incurs
the cost in procuring the material or invests the
maney to ohltain the material, will be deermned tu
be tha supplier of that malerial.  In the case of
material supplied by the Corparation either in
terms of Schodule B oor in terms af Anncxure A,
total investment in procuring the material is made
by the Corporation. AL no point of lime, the
cantractor invests any moangy in procuring Hhese
malerials.  The supplies under Scheduole 8 ar
Annexgre A must accordingly be desmed to be
supplied by the Corpuration and nobt by the
contractor,

Further, in Clause 1820, cxcept in respect of
“rraterials™, na distinction fias been made about
'he source of supply. In respect of operation of
the plant and rmachinery used in the wark, no
mention is made abaut the source of procurament
of supphy. It is only in respect of cost of material

Pags %ot 10



13,

ard the reasoning, in paras ¥ w 9 of the impugnea judgment

I'hat the words “to be supplied by the contrachor
have hoon used. 1T is Lhus apparenlk 1hat the
words “supplied by the Contractor” have bean
used to distinguish and  exclude the malarial
“supplicd by the Corporation”.  The supply of
material by the Corporation is in response Lo its
promisc and ofxigation to do so under the contract
and the contractor does nct have to supply such
material as is reqguired to ke supplicd by the
Corporation. It is chyious that malarials sugplied
by the Corporation eithor in terms of Schedule B
or Annexurc A cannat be decmed to be maierials
supplied by the Contractor. The cost of such
material  cannot  accordingly  be  addec for
determining the total cost which s to be
calculated on the hasis of “actual analyzed cost
ol componenls mentioned in Clause 18.2(0i). The
cost at matarial supplied by the Corporation eilther
‘i lermns of Scheduls B or Annexere A not boing &
compenent for detenmining the total cost payable
to the conlracior cannok be Taken into account Tur
the purpose of enabling the mark-up uncer
Schedule L2, it has o r2main oul.”

The Icarnid Single Judge has apined to Lthe contrary

aind order dated 1122050 /s as under:-

REA (DG 4100 0 & cornacted reallors

“f. One thing which needs to bo Clearly kept i
minc, while deciding the nterpretaticn of Clagse
182000, is the wpirnit or the hearl or the object of
this Clause. Il my apinion, the spirt of this
provision is in the following line as found in the
clause:

“..... labour actually cngaged tor the particular
wiork, cost of operaltion of plant and machinery
used Tor the waork, plus such percenlage (as
indicatad in  schedule DY to cnower  the

Pugs L0 G 19



overheads, profits, conlractors GUREryision
and other chargeas, IFany.......

| suy Lhat this line is the szirt and object of Lhe
clause hecause this line gives the reason for the
mark-up given to o contractor e, the markeup is
‘o the elements ol owverheads, profivs and ciher
cxpanditure which has to be incurred by the
contraclor for he work dune of the extra items.
This line also makes it clear that overheads;
supervision cosl, othor expenses and addition by
way of profits are net to be contined only to the
cost of the wark of the extrafdeviated items minus
the cosl of the materal which is supplied by the
respondentfemployoer but are applied to the total
value of 'he extra work, Once we koop info focus
this clear intertl, purpose and the heart of Clausa
18.2(iii), and so vory much exprassly stated in Lhis |

very clause, things, in my opinion, autormatically

Fall into place, and which clear object of the clanse
the arbitrator Toll into & clear and apparent
Megality  in “owerlooking,  and  thercby  has
misconductad himself and the proccedings.

4. The intention of the parties to apply mark-ug
Lo the total value of extra world is also clear fram a.
;:{:rt;rtm of schodule B of the contract, however,
whether it is unintentional ons does nal lanow,
The said relewvant portion of Scheduls "B of the
Contract  though  extremely  relevant and
necessary has not been reproduced by the
Arbilralor thousgh he has othenwise reproduced dhe
other porlions of Schedule B, That relevant
partion of Schedule "B is a5 under:

“Materials for the warlo which will be issiued to
the conlractar, cost whereof will e recoversd

REA 51412010 & onpeectecd matiens “apge iZ ul13



ARM OS] ALLE00 B rannes el mattara

from the contracior at the rates mentionod
beiow”

This line =hows that the 2ill which has to be drown
for péyment upnn the respondentfemployer-owner
comprises of the total value of the work of the
ewtra items/deviated items Le. including lhe cost

of material supplied by the respondent and cost

has to be recovered from Mhe contractor. The
inleation of Ihis partion of Schedule “B* i5 further

clarified in paragraphs 23.4(0) ond {vil] already”

reproducer] above, and which paragraphs show
lhat till the materials which are issued by the
respondent dre not incorporated o the works,
they continue to ke in trust with the objectar and
in awnership of respondent, however, once They
are incorparatod in the works, then nat only the
ownership thergin of the respondent ceases, Fhiey
hecome part of Llhe work done by the contractar
and have 1o form o part of the hill which is drawn

ypon the respondent for payment of that work and

“rarn which bill the employer ‘recavers’ the cost of

material it supplies.  Dilaling further, what § am
saying is that, the value of the work inclides
therein the tolal cost of enlire material included in
such work and not only a porlion of the cost-of
material incorporated in Lhe works as providod by
the contractor. By the relevant language of
Schedule ‘B, Causes 18.7; and 23.4(0) and (will;
the cost of the miaterisl supplied by the
respondenl necessarily becomes part of the il
and consequorntly aiso of the value and total cost
of such work which has to he paid for by the
respandent o [he petitioner. Of course, since the
material was-in fact sugplied by the responpdent to
the petitioner, ultimately when final payment n2s
b he made, the value of this material supglicd s

Frge 12 af 19
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deducted/recovered Srom the amount of the hill.
et us take an example and a theoroiica’ Crse 1o

"understand the mechanics,  Suppose material

which is incorperated in the work wias supphod Dy
a third person, and not 1he respondent, then, the
pelilioner would have had Lo pay the cost of
material Lo such third person. I this case, such
third persan is the owner because cartain material
incorporaled in the work is supplied is by Lhe
awner-roespandant and consequently the amount
aof such material is deducted/recovercd by the
nwner hofore making payment of the Bill Ihe
respondent, thorefore, wears two hats at the same

point of time Le. one of an ewner and ona of Lhe

supplier.  In the hat of the employeriowner the
respondert s bound Lo pay for the worlk done of
'he exira itemsideviated ilems and when it pLets
an such hat of such employerfowner it pays for the

cost of the work done, bul, when it puis on g -

different hat of o sugplier of materials, it takos the
cost/price with réspect o the material which is
spplied ta.  the conbractorfobjector b,
reducingfrecovering from the Bl the value of the
material which it supplics, In view of the aforesaid
discussion and Lke observations, when  we
accordingly ook ab the expression as found in
clause 18.2{ili) of "material 1o be supplied by Lhe
contracter”, it becomes wery clear Lhat  the
material o be supplied by the contractor s wery
much 1he total value of The extra worl becauso it
is for this Lolal value of cxtra work which is done
by the centractor that the contraclor raises a bill
upon  the respondent Tor payntent, subject of
course, to adjustment of reduction therefromn of
the value of the materfal which the respondent
supplics: 1o Fhe wetitioner, Be it noted Lhat the
words used in Lhis cause are “rnalerizl supplied

Fage 14 0f I8



by the conlractor” and nol the "net wvalue ot

material  supplicd by the contractor all g h
stated olherwise in the Bl

4,  That the interpretation which is  being
adopted by me, is the only possible nterpretation
for 4 reasonable mar to hawve taken in the
admitted  Facts  ang  circumstances  and  the
applicable dauses of the contract, is sirengthencd
wihen we refer Lo the expressions of "labour, Cost
ot operallen of plant and machinery™ as found i
Clause 182010, The exprossion "matenal” as
found in Clause 18.2{) In the schome of the
contract, has surely to be read aosciur 3 5006
with the expressions “labour cost, cost of glant
and machinery” usced far the wark pertaining 1o
avtra itemsdeviated items, The mark up is an the
lolal of the cost of ingredients  of  labour,
machinery efc. employed in the worls, and U s
nobiody's contenlion that the lakaur cost or cost of
aperation af plant and machinery conlained in an
cxlra itemfdeviatod items s broken up into bwo
parts, one part of such cost af labour and running
cast of planl and machinery attributable 1o the
cost of matarfal supplied by the employor and
which is 1o be reduced from the bills which are
raised in accordance with Clause 18.2(iiil and the
other part of labour ar machinery cost attributable
to the materal supplied by the petilioner is to Do
pafd for under the bills. The line which is found in
Clause 18 .20 runs continuously trom “malerial”
HI “the cost af aperaticn ol plant and rrachinerny ™,
and it is pot thalt such line and expressions
thereln, can be marcly for the convenience of the
respondent, bilurcated in twa parts, one part till
material and other part HI machinery.  Once Lhe
cost of lubour and cost of running of plant and

C A S L2010 B conrRctac LT R Fazep L4 0719
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machinery is saken as a whole with respect to Lhe
exlra  itemsfdeviated  ilems  For marking  up
purpases, i.e. not remowing from such ingrodients
of Ihe wark that proportion attributable to Lhe
value af the worle pertaining Lo the cosl of material
supplicd by the respondent, then, [do nel Tind any
valid hasis to cut down the scope of expression
“cost of material Lo be supplied by the contractar”
anly to the material which i supplicd by the
cantractor and not the Lolal material incorporated
in the work of extra deviated items. A clear cass
for anplcation of the maxim noscitur . sociis.
Whan we take such reading of this clause, It
becomes abundartly clear, read alongwith hoarl,
ufl this provision being the intention of the coirtract
to give a mark up o the confractor on what |5 The -
tatal cosl and value of an extra workidevialed
itemns, we find that the Arbitratur has strived 1o
interpret the clause in & direction which gives hiz
finding @ colour of perversity, A perverse reacing
of lhe clause so as 1o read therain a meaning,
which on a complete reading of the clawse and the
ather applicable  clauscs, defpats the  wery
itention of giving mark-up: for the wvalug of tho
additional extra temsidovialed ftoms amounts o
she Arbitratar “misconducting  himself and the o
nrocecdings.” ;

14, Challenging  Lhe impugned decision, Sh e lash

asdoy learned senive caurssl for the appellant urged that it s -

—otled lawe thal an arbibatar is the final judge to interpret 2
confract botween the parties and drawing our atteniinn to Lhe

award, relevant porlions wihereof which have besn noted

hareinahove in para 12, il was highlighted that the |eaned

arhitralor has gone into The issue,  Counscl nighlighies that

REA (5] 492010 & contested matters Papa 15 ¢l 19




“he wiew taken by the arbitralor is @ correct wiew angd without

qaing inko the moerits of Lhe view taken by rhe leamee Single

judge, upan the premise that the said view was also 2 pes wible
view. leamed senjor counscl urged Lhat it was settled |laws Lhal
wiere two wiews were passible to be taker with respect w Ihe
interpretation of an agreement, @ Courl cannot substilire its
sit from the one taken by the arbilrator, 50 arguing, learmed
caunscl hastened to add that the view laken vy tho learned

arbitrator was the only view passible,

15, YWe Rove extrocted hercinabove in para 4 above
clause 18.2 (i} which is at the center of the debate and wo re-
note the sarme by breaking s conceptual whole Nt
identil':ahle imbs. We break the same as [ollows:-

Whera some axtra flems amiior ﬂ;?amfw{m ffons e ool

avaifahia fn (e Schodute of Quantities, g for the variabion i
raspoct af individial flems exc ._—'-r=~r:-’m|;.r fhe prescrbod fonl of

F0% as ahrresaid,

cha rates for sl iamsis) fo be oxecutod shall be dlatermyned

by the Cngines-in-Chargo
s (he hasis of actual analvzed cost

a) Ccoenrorising of tha root of material to bre supuiied v
tha confractor (ociuding feansporiation amd Laxcs, levies

2347),

i) fabour actually angaged for the particulasr work,

i) cast of aparaiion of plant and machinery ussd for
ihe Wwark -

fed s such parceniaga {as imdicatod i Sohreditie LY

o cover  the (i overheads, () profits, () conireciorns
supenvision and (fv) other charges, it any.
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16, The clause analysis, as aforesald dore by us, w1
make il clear ihat the subject of the clause is The situabion
where oxtra itoms or wark, not available n the Schedule of
Cuantities, have been axeculed by the respandent recuiring

srice payakle for said work Lo be detormined,

17, The sccard imb af the clause requires not ore, but

four doelermined canstanls o-he worked out and Lhe sarmes are

(2] cosk of malerial tu e su snlied by the contrackor (k) s2hour .
I ¥

qotually engaged for the padicular work, {o% poslt nf cperatian

of piant and machinery used far the worl (d) plus such
percentage (as indicated in Schedule ‘DY) o cover the ()

overheads, (i profits, (i} conlractor’s superyision ara 1]

alhar charges, it any.

18, Mow, the words *the particular works nertaining to
the labour element and the words ‘the wadk” perfaining 19 thi
cost of operation of the plant and rachinery ars of
mportance, and he lcarned single Judge has fghlly opined
‘hal the learned arbitrator bas totally misresd the clauze Hi
gqueslion. As broken up by us, itis apparent that while working
aat the effect of clause 18.2 (i) ot the rontroct, lzoour
charges have o be naid Mo the labour enguged'fm Fhe extra
worke und in relation to aperaticn of plant and machinery the
srice has to be paid for the cxtra work and this would mean
rrespective of whelher a parlicilar raw material consurad in
“he wark was supplied by the appellant or was brrought St site
wy the respondent, the labour and cosls for operating glant
and machinery as also supcrvision charges had to be far the

cntire work,
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14, The matter can be looked at from ancthor aagle.

The clouse in gueslion reguires, for exira work  done,

reimbursement to the contractor for the cost of rraterial

supplied by Lhe contractor and ‘thus the cosl 0T riacerial
sgpplied by Lhe owner af the worke has pxpressly - beean
excluded, bul qua labour actualy  engaged and chst of
pperation of plant and machinery, the reimbursement fas to
he for ‘He work. The work would mean Bhe resullant vl
ensuging from Lhe [ahour spent and the machinery used to work
apon thoe materials supplicd either by ihe v:::untr'ar.'l.:nr or |he
awner of the work.  Thus, he said elemants emanate from ar
wilh respect Lo the work and not the material for tho reason
when individual components are put together by spending
labhour and using rmachinery, 4 work Lo g new cnlily Somes

intn exiclence.

20, There is no dispute with the proposition thet @n
arbilrator is the final judge to intcrprel a contract or a clause
Cwithin @ contract belween the parties,  Bul That woul not
moan that his ipse dixit weuld be accepterd. If the reasoning of
Lhe arhitrator shows thal he has digested every word, phrase
and senlencs inoo clause and thereafter reflecterd thorenn,
howsoover taulty may be tho reasoning, subject to the fault
nal reaching the lewel of perversity, the award wolld be
it 5

‘mimunc far challenge hefore a Cowt. Bub, where
avidencad that |he learned arbitrater has ifgnored words,
~hrases o senlences in o clause while interpreting the zame,
i+ owedld amount to an arbitralor misconducting  himsel?
inasmuch as it would ke & case of & lega! miscondurt. Legl
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misconduct would embrace a situation where the person
required to adjudicate a lis ignores words, phrases or

sentences in a clause since this would amount to the arbitrator

substituting the contract between the pai'ties. and needless to
state the arbitrator would breach the mandate to the arbitrator
|.e. enforce the contract between the parties.

2l We adopt the Feasoning of the learned _Singlejudgé
as also the iIIu.stratiuns given by the learned Single. Judge as
per para 7 t¢ 8 of the impugned decision, which we hav.e
extracted hereinabove in para 13 above and the same may be
read as part of our reasoning; supplementing the same with
our reasoning hereinabove, we dismiss the appeals and as per
the ethos of the impugned decision, leave the parties to bear

(PRADEEP Mnmnvﬁnm

JUDGE

their own costs.
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