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: ltFlVA tr(IIETIIAPAL, J.

l. 'l"his appeal is directed against the judgrrent and award datecl

27tt' May, 2009 passecl by the Motor Accidents Clairns Tribr-ural,

I)cihi.

2. 'l'he brief facts leading to the filing of the appeal are as follor'vs.

3. 'lhc respondents No.l to 4 filed a petition under Sections 166

ancl 140 of the Motor Vehicles Act against the appellant ancl the

respondents No.5 to 7 for grant of con'rpensation of t 20 lakhs jointly
,I

and severally together with interest thereon. ll'hc said clairn petition

\vils filed as a result of a roacl accident i.vhich took place on

12.02.2005 aL 2.30 p.m. when Shri Bisharnbar, the husbemd of the

rcspondent No.I and the father of the respondents No.2 to 4, was

crossing thc main road at Lal Bahadur Shastri Marg and r,vas hit by a

scrroter bcaring No.Dt,-7S-K-9664, being driven by the respoudent

No.5, who was corning from the side of Sr-rdharshan Cho'uvk rashly

and negligently at a very high speed. A case bearing FII{ No.54l05

'uvas registered under Sectiorrs 2191304-A IPC against thc responclent

Nd.:. who 'uvzrs then arrestecl ancl charge-sheeted for the aforesaicl
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offelrccs as well as for the of1'ence pnnishable under Secrion 3 of the

Motor Vehicles Act, 1988 for not possessing a driving licence.

4. Althor-rgh initially the petition \,vas instituted under Section 166

rcad with Section 140 of the Motor Vehicles Act, it was subsequently

convcrted into a petition uncler Section'163-4 o1'the said Act r,vith the

leave of the Clairns Tribunal. Notice of the filing of the petition r,vas

servecl on the respondents No.5 to 7 and the appellant. 'l'he driver of

the allegccl olfending vehicle, the respondent No.5 hercin, contestec'l

thc casc on the grouncl that he was not driving vehicle No.DL-7S-I(-

9664 trt the time of the accident. The appellant, Shri Mukesh I(urnar

contcslccl the case on the grouncl that he hacl sold thc vehicle in

c1r-rcslion to the responclent No.6 herein,,shri Orn Prakash, son of Shri

J.M. Aggarwal, resident of I(alyanpuri, Delhi on 20.01.2004. 'fhe

respondent No.6, in his turn, contested the case on the ground that he

r,vas nclt aware of the acciclent and the death of the cleccascd as the

allegec'l ofl'encling scooter was not in his possession at the time of the

accidcrrt. IIe sr.rbmittecl that he hacl pr-rrchased the scooter fi'orn Shri

MLrkesh l(umar, the appellant in the rnonth of Jr"rly, 2004 and the
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lattcr hacl handecl over tl-re possession of the saicl scooter to him with

thc assurance that the requisite Forrns 29 and 30 for change of

ownership through the Registering Authority 'would be delivered to

him 
"vithiu 

the prescribed period of one month fi'orn the clate of the

clclivery challan, r,vhich was signecl by him on20.07.2004. I-Iowever.

clespite his repeated requests the appellant did not delivcr the recl-rired

lbrms and delayed the matter on one pretext or the othor 1br reasons

bcsl lcnor,vn to him, and as such, he could not get the vehicle

transferrecl in his name within the prescribed period of one month.

'l'hercurpon, he clairns that it was orally agreecl that the appellant

r,vould takc back the possession of the scooter and thus hc handed

over the possession of the scooter back to the appcllant, ernd as a

result the saicl scooter was. in the possession and control of the

appcllant ert the time of thc accident.

5. 1'he respondent No.7 -'Insurance Cornpany in the rvritten

statcrrrcnt filed by it adniitted that the olfending vehiole was instrred

rvitlr it vide policy No.221504131/04101393, rvhich was valid fiorn

MtlC. AI'P. 164/2010
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01.06.2004 to 31.05.2005: It, holcvcr, denied the remaining

allegations arrd prayed for clisn'rissal of the clairn petition.

6. Aftcr the fiarning of issues, the parties adduced their respective

cvidence.'fhe respondents No.1 to 4 summoned in the witness box

PWI Srnt. I(amlesh Devi, the r,vidow of the deceased and PW2 Shri

Itarish Chancl.Pandey, who proved on record the post-mortem report

o['thc deccascd. The appellant Mukesh l(urnar, 'uvho is the rccorded

ovvner, cxamirred himself as R2W1. The respondent No.7 Insurance

Corupany exzrmineci its Assistar-rt Manager Shri R.K. Shanna as

l{3W1. 1'he respondent No.6 Orn Prakash examined himself as

I{4W l.

7 . 'fhe learnecl TribLural by its award clatecl 21 .05.2009 helcl that

the deceased Ilishambar had .sustainecl fatal injuries in the motor

acciclcnt involving the offending vehicle un9 accordingly the

rcsponclenls No.1 to 4/clairnants in the clairn petition had lreconre

cntitlccl to reccive compensation of T 4,08,000/- with interest thereon

@ 7Vo pcr annum frorn the date of tlie filing of the petition till the

clate ol- realisation of the awarcl atnortnt. As regards thc

a.
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ripportionrnent of liability, the learnecl Clairns 'I-ribunal. after sifting

thror-rgh thc evidence, carrc to the conclusion that the appellant Shri

MLrlcesh Kumar r.vas the registerecl owner of the offencling vehicle ancl

tlrc rcsponclent No.6 Shri Orn Prakash was the de facto o\,vner of the

otfending vehicle on the date of the accident. 'l"he learned Claims

'l'ribtural noted that neither the appellant nor the respondent No.6 had

clispr-rtecl the driving of the offending vehicle by Shri.Umcsh Kumar,

thc respclnclent No.5, however, neither of them had addr-rced any

evidcnce that they had ever engaged the said Shri Umesh Kumar as

thcir clriver to drive the offencling vehicle or alloi,ved thc ofl'encling

vehiclc to be driven by him. The learned Claims Tribunzrl also noted

that thc Insurance Company hacl proved on record thc copy of the

chargc-shcet filecl by tlre police against Shri Urnesh l(umar, the

respondcnt No.5 as Irx.R3Wl/E, sho,,ving that.not only Shri Umesh

Kurmnr was charge-sheeted'for the trial of offences punishable under

Sections 2791304-A IPC, but was also charge-sheetcd for the oft-ence

pr,rnishable under Section 3 of the Motor Vehicles Act, r,vhich section

provides the necessity for a driving licence. The learned Clairns
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'llribLrnal helcl that the material on record herd established that the

respondent No.5 did not have a driving licence to drive the offending

vchiclc on the date of the accident, inasmuch as even during the

pendency of the case neither any copy of driving licence was filed nor

proved on record. Since the responclent No.5 was not having any

driving licence to drive the oftbnding vehicle on the date of the

acciclent and the registered o\,vner as well as thc de facto or,vner had

lirilcd 1o addr:ce any eviclence that either of thern hacl allo,,vecl the

rcsponclent No.5 to drive the offending vehicle after seeing his driving

licence, the learned Tribr-ural held that the Insurance Conrpany could

not bc held liable to make p4yment of the compcnsation awarded to

Ilrc clairrrants.

t3. Al'ter cxonerating the Insurance Company in the aforesaid

milnner. the learned 'ltibr"rnal deducecl from the evidence on the

rccorcl that on thc date of the acciclent, the off'ending vchicle r,vas in

the possession of the respondent No.6, AS he had failed to prove that

he hacl given pbssession of it back to the appellant prior to the date of

the acciclent. The learned Claims f'ribunal, therefbre, held that the
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appellant as the registered owner and the respondent No.6 as the cle

lhcto owner were both vicariously liable for the death of the.deceased

in thc accident and thus, both were equally liable to pay colnpensation

to thc clairlants.

9. Aggrieved by the aforesaid findings'of the Clairns l'riblrnal, the

appcllant, who is undeniably the registered owner of tlie offending

vchicle, has assailed the same by filing the present appeal, r,vhich is

contestcd by all the respondents albeit on different grounds.

10. IJefore me, the contention of Mr. Hari Shanlcar, the learned

counscl for the appellant, was that it was the adrnitted case of the

partics that the ofl'ending vehicle had been pr-rrchased ibr thc sr-rm of T

U,000/- zls total sale consideration from the appellant by the

respondelt No.6, Sliri Orn.Prakash. It was also the adrnitted case of

tlie parties that the respondent No.6 hacl tal<en posscssion o1' the

altlresaicl vehicle on 20tl' July, 2004. FIe submrttecl that both the saicl

lacts are not disputed either in the r,vritten statement filed by the

responclent No.6 or in the course of his cross-examination, and this

conclusively proved that the appellant was not in possession and

IWAC. APP. 164/20IO
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control o['the offending scooter']n the date of the acciclent. Thus, it

is tl"re respondent No.6 and not the appellant who cor-rld be held

vicariously liable for the rash and negligent dliving of the respondent

No.5, as it was the responclent No.6 who had hancled over the vehicle

in clucstion to the respondent No.5 to drive tire same. Admittedly

also, it was the responderrt No.5 r,vho was driving the vehicle in

cluestion and against whom case FIR No.54l05 had been registered for

the oflences punishable r-rncler Sections 27)1304-AIPC and Section 3

oJ' the Motor. Vehicles Act, 1988. The execution of thc clelivery

r-cccipt by the respondent No.6, and the fact that physical possession

ol'thc sccloter had been handed over to the respondent No.6 on the

same day, shor,ved that the appellant had no coltnection with the

scooler on the date of the accidbnt. 'I'his r,vas sufficient to exonerate

llic appellant. Reliance was placed by the learned counsel for the

appcllarrt, in this context, Lrpon a juclgment of the Punjab ancl Haryana

IIiglr Corrrt renclered in the case of lllarbons Singlt vs. Ifuishern Lal

uncl Ors. reportecl in 1984 ACJ 650 and in particr-rlar paragraph 5 of

thc saicl jr-rclgrnent, r,vhich reads as under:
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."5. The poittt sought to be w"ged b, Mr. G.
L. Nagpctl, cotutsel fot" the claimants was that
trs the tentpo stood registered in the nanre of
I'Ia.rbans Singh at the time of the accident, he
retained ot4,nership over it and tvas thtts liable.
In other t'vords, registration in the name oJ'the
purchaser t'vcts ct necessat)) ingredient for
tt,ansfer of title of thevehicle concerned. This is
a contention tvholly devoid of nterit. A sintilar
point was raisecl in Phul.Bus Service (Regd.),
I?amptu.a v. fiinancial Contntissioner, Taxation
(1968) ACJ 57 (P & It, v,here it was held that
oi'vnership of a motor vehicle is n.an'sferrecl in
the same rllcmner ancl 'sttbject to the same
limitations antl rules as. ctpply to all other
ntovable property and an absoltile n"ansferee of
ct tlxotor vehicle tloes not cease to be the ot,vner
thereof merely because his nante has not yet
been substitttted for the name of the transferor
in the registrcrtion certificate of the vehicle
issued under the Motor Vehi.cles Act. It wcts
specificallt observecl that registration ttncler the
Motor Vehicles Act 1.vcts not a necessat))
ingredient of a contpleted title of ovnership of a
ntotor vehicle. " ,

ll. Further, in support of his contention that the leamed Clairns

'l'ribunal had erroneor,rsly held the appellant to bc vicarioursly liable,

Lhc lcarneci counsel for the appellant refbrred to the meaning oi the

cxpressiorr "tticarious liability" in Black's Law Dictionary. Seventh

Iiditiorr. r,vherein "viccrriotts liabitity"' is clefined as follows:

,I
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"Liability that a sup*uisoty party (sttch as an
enryloyel bears for the actionable con&,tct of a
suhordinate or associate (such as an entployee)
beccruse of the relationship .behueen the hyo
parlies. " .

12. ll'he leamed counsel for the respondent No.6, Shri v.I(. Goel

Aclvclcate sought to rebut the aforesaid submissions of the learned

counsel for the appellant by raising a two-fold contention. He

contcnclccl that the []orm Nos.29 and 30 placed on rccorcl ty tne

appcllant rvere signed only by the appellant and not by the responclent

No.6. This clearly showed that at no point of tirne the appellant macle

auy lnovc to have the registration of the vehicle transferred to the ner,v

purchaser , viz., the respondent No.6. 'The second contention of Mr.

Cocl rvas that thc onus of proving that the respondent No.5 -- driver

r,vas ciriving the vehicle, and lirrlher that it was being driven under the

instructions oI tlie respon{ent No.6 was Lrpon thc Insurance

Company, and the Insurance Company had failed to clischarge the

serid onus.

.l3. ln sr-rpport of his aforesaid contentions. the leamed counscl

rcliecl upon the testirnony of the respondent No.6, Shri Om Prakash

Pzge lI of32
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hirnsell; who appeared in the witness box as R4Wi to tencler his

cxamination-in-chief by way of an affidavit, Ex.R4W1/A. In his said

afllclervit, the respondent No.6 though stated that he hacl pr-rrchase&

scootcr No. DL-7S-K-9664 fiom the appellant Shri Mukesh Kumar

r>n 20.07.2004 and the appellant had handed over the possession of

Lhe said scooter to hirn with the assurance that the requisite Fonls 29

ar-rd 30 lbr change of ownership thror"rgh the Registering Authority,

viz.., the Directorate of 'fransport, woulcl be given lvithin the

prescribed periocl of one month fiorn the date of delivery challan,

wlriclr was signed by him on20.07.2004, the said Forms were not

clclivered by tlie appellant within the aforesaiC period. I'le fr-rrtl'rer

statecl that it was, therefbre, agreecl betr,veen him (thc responclent

No.6) and the appellant tfiat the appellant will take back the

posscssion of the vehicle and, as such, he (tlie respondent No.6)

herndcd over the possession of the said scooter back to the appellant.

Since the scooter in c1-restion ,n,as in possession, of the appellant who

r,vas thc recorded owner of the same, the responderlt No.6 had no

l<nou,ledge abor-rt the accident which took place on 12.02.2005.

-\
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Significantly, the respondent No.6 in iris affidavit, Ex.R4W1/A stated

that he was not aware as to r,vho was driving the scooter at the time of

thc accident and he had also not made any effort to talce back the

scooter on superdari fionr the concerned authority.

14. Mr. V.K. Goel, the learned cortnsel for the respondent No.6

contendcd that the aforesaid testimony of ihe respondent No.6

conclusively showecl that he was not in possession ancl control of

scooter No.DI.-7S-K-9664 on 12.02.2005, when the accident took

place. and, as such, . the liability to pay compensation to the

rcspondents No.l to 4 could not be fastened upon hirn.

15. Mr. L.K. 'llyagi, thc learned counsel for the respondent No.7 -.

lnsurance Comparry, to rebut the contentions raised on behalf of the

responclent No.6, argued that in the written statemcnt of the

respondent No.6, the respondent No.6 had clearly admittecl that he

hacl pr-rrchased the offenciing scooter from Shri Mukesh I(umar.and

the latter had hancled over the possession of the said scooter to the

rcspondent No.6. This being so, the br-rrden lay heavily on thc,

rcsponclcnt No.6 to prove that he had retr-rrncd the vehiclc of thc

MAC. APP. 164/2010 Poee 13 of'32
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appellant on 30tr'Augurst, 2004 as allegecl by hirn oFon any other date

whatsosver. FIe had rniserably lailed to discharge the said burden. ln

such circurnstances, his sworn testirnony that he clid not kno'uv i,vho

rvas clriving the vehicle lvas not ',vorthy of credence. purthermore,

Mr. 'l'yagi submitted, relying Llporl the judgments of srq:reme courl

in Ishwar chanclro vs. oriental rnsurance co. Ltd. 2002 III AD

(sc) 753, National rnsurance co. Lttl. vs. swsrnn singh & ors.

(2004) 3 scc 297, sardari ond ors. vs. susltir l(umsr and ors.

2008 ACJ 1307 and IJnitecl' Intlio rrlsursnce co. I-ttl. vs. Rakestt

I(untar Arora & ors. 2008 (13) scale 35, that in view of the fact that

thc rcsponclerit No.5 -- driver was charge-sheetecl under Section 3 of

the Motor Vehicles Act, for'not possessing a clriving liccnce. the

brcach ol'the conditions of the insurance policy by the insured stoocl

proved. ln this context, the leamed counsel referred to the testirnony

ol'R3wl shri R.I(. sharma, Assistant Manager of the Insurance

Company, who proved on record the certified copy of the challan

filecl by tlre police under Sections 279/304-A IPC and Section 3/l8l

o1'the Motor Vehicles Act, 1988 as Ex.R3W1/E and pointed out that

ra

It'
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therc wels no cross-examination of this witness on the aspect of the

albresaid challan having been filcd against the respondent No.5.

16. Mr. 'fyagi also contencled on behalf of the Insurance Company

tl"rat there is a strbtle but fine distinction between a case where the

licence is fuke and a case where the driver holds no licence at all. In

the fbrmer category of cases, the learned counsel contencled, the onus

wuls olt thc lnsurance Company to prove that the insured was a\,vare

that thc clriver o1'his vehicle was holding a fake licence. In other

words, the Insurance Company was reqr-rired to plove that a breach of

thc policy conditions had lreen wilfully committcd by the

irrsr.rrccl/owner. llowever, in the latter category of cases, viz., the

cascs in which the driver holds no driving licence at all, as in the

instant oase, it is sufficient for the Insurance Company to prove that

the olltncling vehicle was being clriven by tire insured or by his driver

' withoLrt a clriving licence and nothing ftrr[her has to be proved.

17. Mr. Bhupesh Narula, lvho appeared on behalf of the

rcspondents No.1 to 4, the claimants in the cla.im petition, sought to

counter the sr-rbrnissions of Mr. Tyagi by'contending that it is the well

a
I
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I settlecl position of law that if there . is any breach of the policy

conditions. the clairlants should not be made to suflbr Jbr the same

and il is allvays open to the Insurance Company to realise the amount

liom the insurecl in accordance with law. In the aforesaid context.

Mr. l]hr"rpesh Narula relied upon the decisions rendered in the

lollowing cases:

(i) New Intlin Assurance Co., Sttimla vs. Iktntltt ancl Ors. I
(2002) ACC 346 (sc).

In this case, the question arose whether by virtr-re

o1' Section la9(2)(a)(ii) an Insurancc Cornpany could

avoicl liability iI it is proved that the driving licerice r.vas

fake. The Supreme Court cor''sidcred in detail the

provisions o[' Section 149 of the Motor Vchicles Act,

1988 ancl concludecl that the insurer has to pay to thircl

parties on elccount o1'the fact that a policy of insurance

had been issr-red in respect of the vehicle. it was held

that the insurer mav be entitled to recover such amottnt

frorn the insured if the iusurerwas not otherr,vise liable to

Puse 16 of32
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I

pay sLrch sum to the insured try virlr"re of the contract of

insurance. l['he question as to rvhether or not the insured

wor-rld be protected if he had made all enqr-riries was left

open.

(ii) United India fnsurance Co. Ltd. Vs. Leltru and Ors. I

(2003) ACC 611 (SC).

This case carle Llp before the Supreme Court

subsequent to lfumler'.r case (supra) and it r,vas subrnitted

tlrat the decision in l{smld's case 'was not correct. The

Sr-rpreme Conrt once again considered the provisions of

Section 1a9(2XaXii) and categorically reitcrated. that it

''uvas not sr-rflicient to show that the person driving at the

time of the accident was not duly licensed and the

Insurance Company must establish that the breach was

on the part of the insured. In the penultimate paragraph

of its jr-rdgment, the Courl held:

' "More intportantly even in such a case
the Insu'ance Company tt,ould renta.in
liable to the innocent third party, but it
nta.y be able to recover f'ont tlte insured.

ir
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This is the law t'vhich has been laid. dovvn
in Slcandiots, Solrem Lal Passi's and
I(umla's cases. We are,infull agreentenl
yvith the viet'vs expressed therein and see
no reason to take a dffir"ent vietv. "

(iii) New Inclia Assarance Co.' Ltd. Vs. Jyotirmayee @Ronu

. Rottt & Ors. II (2007) ACC 893 (DB).

In this case, relying upon the decisions of the ,

. Supreme Court rn l(omla's and l-eltru'.s case (supro), a

l)ivision Bench of the Orissa I{igh Court held:

"In this regard it is t'vell settled posilion
of latv tha.t, if there was any breach of the
poliqt condition it is ahuays open b the
Insu"crnce Company to release (sic.
realize) the atnount front the inswed in
accordance with lav,'ond the claintants /
should not stffir. " .

I B. l'.Iaving heard the learnecl colrnsel for the parties at considerable

lcrrgth ancl scrutinized the records, rny finclings on the varioJs issnes

raisecl in the appeal, factr-ral and legal, are as ttnder.

19. 'l'he execution of the delivery receipt has been. unequivocally

aclmittcd by thc respondent No.6, Shri Om Prakash as arlso the fact

tlrat on the clate of the execution thereof, i.c., on 20.07.2004, the

MAC. APP. 164/2010
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ciclivcry of the vehicle was handed over- to hirn thereunder. Once the

cxecution of a clocument has been admitted as in the present case, the

r,vell settled position of law is that no oral evidence contrary to that

can be rel'erred to. In other words, the strbsequent oral arrangement

set up by thc respondent No.6, viz., that there was an agreement

betr.veen him and the appellant whereunder he returned the offending

vchiclc to the appellant, camot be proved,by parol evidence. Section

91 o1'the lndian llvidence Act deals with the exclusion o1'evidence o1'

orerl agrcement between the parties for the plllpose of contradicting,

varying, etc. any written agreement and lays down that r.vhere under

larw, er contract or disposition is required to be in w,riting and the samc

has bcen reduced into writing, its terms cannot be rnodified or altered

or sulrstitr-rted by oral contract or clisposition. (See S. Sakt):ivel (tleacl)

hy LItrs vs. M. Venugopal Pilloi ond Ors. (2000) 7 SCC 104). l'his

bcing the law, this Court is unable to accept the version o1- the

rcspondent No.6 that he hacl returned the vehicle to the appellant.

'l'hc necessary corollary is that the respohdent No.6 must be helcl to be

in possession and control of the vehicle on the date o1'the accident.

. Puge 19 of32
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20. 'l"he next question which arises for consicleration is the question

ol'thc liability of the recorded owner of a vehicle, viz., theappellant

herein, aI1er its sale to another person. in the case of Plrhpa @ Leela

& Ors. Vs. Shakuntolu & Or1., Civil .{ppeal No.692412005 decided ,
on January 12, 207I, the Surpreme Coufi has acljudicated r-rpon the

vcry same questioll which has been forrnulatecl in paragraph i of its

-i urclgrnent as fbllows

"i)[/hether in the fact and circu.mstcrnces of the
case the liabili.ty to palt the cornpensation
arnor.mt as cleterntinecl blt tlte Mbtor Acciclent
Claints Tribunal tvas of the pttrchaser of the
vehicle alone or t'vhether the liabilitlt of the
recorded ol'vner of the vehicle was coextensive
and front the recorded ot'vner it yvotild pass on
to the insurer of'the vehicle? " ..'

21. In thc aforesaid case, the olTending truck, as noted by the Apex

Court, hacl a little history of its own. It- ear:lier bclonged to one

Jitender Gupta, who was its registered owner. Jitender Gupta sold the

truck to Salig Ram and gave its possession to the transferee. Despite

the salc of the vehicle by Jitender Gupta to Salig Ram, the change of

orvnership of the vehiclc was not entered in the certificatc oI

rcgistration. After the earlier policy issueC by M/s. Ner,v India

lVItlC. APP. 164/2010 Page 20 of32
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Assurance Co. Ltd. in favour of Jitender Gupta had lapsed, another

policy was taken out by Salig Ram fi'om M/s. Oriental Insurance Co.

Ltd. in thc name of Jitender Gupta, the earlier 6wner of the truck. It

was cluring the subsistence and period of validity of this insurance

policv that thc accident took place. The Clairns Tribr-rnal held that

there wals no privity of contract betlveen Salig Ram, the o,wner of the

truck ancl the Insurance Company, M/s. Oriental Inslrrance Co. Ltcl.

I lence the insurance policy was of no use for the pulpose oI

indernnifying. Salig Ram. In shoft, Salig Rarn alone 'was liable for

payrnent of the compensation amount to the claimants. An appeal

against the judgment and award made by the Clairns Tribunal was

prcf'errccl before the i-limachal Pracleih Higli Court, which was

clismissecl. On furlher appeal, after exarnining at length the

provisions of law with regard to ownership of rnotor vehicles, as

incorporated in Section 2(30) of the Motor Vehicles Acq 19f18 and

Scction 50 thereof, the Supreme Court held that it r,vas undeniablc that

notwithstanding the sale of the vehicle neither the transferor Jitender

Gr-rpta nor the lransftree had taken any step for the change of the

Puse 2I 0f'32

\

MAC. APP. T64/2010



v

narne of the owner in the certificate of registration of the vehiclc. It

lirrthcr held that in view of this omission, Jitender Gupta must be

cleernccl to continue as the owner of the vehicle for the pllrposes of tlie

Act. cvcn though under the civii law he ceasecl to be its owner after its

ffi .j:l;i" :".:-:::il:":, ;: -;.:, ::
T.V. Jose vs. Chacko P.M. (2001) 8,SCC 748 and P.P. Mohammecl

vs. I(. Rujappan & Ors. (2008) 17 SCC 624. 'fhe relevant portion of

tlre judgrnent of the Sr-rpreme Court in Pushpo's case (supra) is

rcprodnceci hereunder:

', "12 The question tf .,!r, liabiliry of the
I recorded otryndr of a vehicle crfter its sale to .' 

'

another perion was consiclerecl by this Cotu"t inI ?*li;":;::r*;;itng*':)::r;
., ('t A n,. r. ,^,, ^,^^- ^,.. t,^ n ti ',1u0",,#i 

,,fif,'n,n"ifii',iT r,!r' c:"|!,f,
was wrong' in ignoring the oral evidence
on record. I'Ie subntitted that the oral
eviclence clearly showed that the I

Appellant ytas not the olvner of the car on
the date of the accident. Mr. Ilter
subntitted that nterely because the name
haC not been changed in the records of

M.4C. ttPP. 164/2010 Pase 22 of 32
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R.T.O. did not mean that the otvnership of
the vehicle hacl not been transferred. Mr.
lyer subntitted that the real owner of the
car 1'vcts Mt'. Roy Thomas. Mr. Iyer
submitted that Mr. Roy Thontas had been
ntade party-Respondent No. 9 to these
Appeals. .FIe pointed ottt that an Advocate
had filed appearance on behalf of M".
Roy Thontas. bfi had then applied for and
lvas pernitted to t,vithdrat'v the
appearance. FIe pointed out that Mr. Iloy
Thontas h.ad been duly sented and cl

public notice had also been isstLed. IIe
pointed ofi that Mn Roy Thomas had
chosen not to appear in these Appeals. IIe
submitted that the liability, r-f any, vas of
Mr. Ilo1t T'hontas.
10. We agree with Mr. Iyer that the
Iligh Cou,t t'vas not right in holding that
the Appellant continued to be the oiwner
as the natne had not been chan.ged in the
recorcls of Il.T O. There .can be transJbr
of title by puyment of considerotioh and
delivery of tlte cor. Tlte eviclence on
record shows tltat ewnersltip oJ'tlte car
Iturl been tronsferued. However tlte
Appellunt still continueel to ,"emain lieftle
to tltird parties as ltis nome continued in
tlre recorcls of R.T.O. as tlre owner. The
Appellont could not escape tltttt liubility
by merely joining Mr. Roy Tlromas in
tltese Appeuls. Mr. Roy Tltomus wus not
a porty either before MACT or tlte High
Court. In tltese Appeals we cannot emcl
will not go into tlte question oJ' inter se
Iiobility between the Appellant and Mr.

I
I
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Roy Tltomas. It will be Jbr the Appellant
to adopt appropriate proceedings against
Mr. Roy Tlromss tf, in law, he'is entitleel
to tlo so. "

(limphasis adclecl).

13. Again, ' in P.P. Mohommed v. I(
Rajappan and Ors. (2008) 17 SCC 624, this
Court examined the same issue under sometvhat
sintilar set of facts as in the present case, In
paragraph 4 of the decision, th.is Cc:urt
observed crnd held asfollows:

"4. These appeal; are filecl by the
Appellants.' The instu"crnce contpany has
chosen not to .file any appeal. The' question. before this Cou't is t'vhether by
reason of the fact that the vehicie has
been transferred to .Respondent 4 and
thereafter to llespondent 5, the Appellant
got absolve'd front liability to the third
person y,,ho t'vas inju'ed. This cluesti.on
has been anst'vered by this Cotu"t in.T.V.
Jose (Dr.) v. Clroclco P.M. tvherein it is
held that even tltough in luw tltere
wottld be o transfer of ownersltip of tlre
velricle, that, by itselJi wottlcl not eftsolve
the party, in wltose nante the velticle
stancls in RTO recorcls, Jiom liability to
a tltird person. l4/e are in agreentent tvith
the vietv expressed therein. Merely

. becouse the velticle was transJbruecl does
not mectn tliut tlte Appellant stands
absolved of his li.ability ,to o tltird
person. So long ss ltis nonTe continues
in RTO records, Irc remains liable to a
tltird person."

\
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(Emphasis aclded)

14. The decision in Dr. T.V. fose was
rendered under the Motor Vehicles Act, 1939.
But hatting regard to the provisions of Section
2(30) crncl section 50 of the Act, as noted above,
the ratio of the decision shall apply with equal
force to the fcrcts of the ca,ge arising under the
19BB Act. On the basis of these decisions, the
inescapable co'nclusion is that Jitender Gupta,
v,hose nan'te contintred in the records of the
registering authority as the ol.vner of the truck
r,u/rs equally liable ,fo, payntent of the
contpensation amount. ]iu"ther, since un
insu"ance poliqt in respect of the truclc t'vcrs

taken or.tt in his name he v,as indenmifiecl and
the claint yvill he shifted to the insu'er, Oriental
Insurance Company Ltd.

15. Learned Counselfor the insurance cotlxpany
subntitied thal even thot6h the registered ov'ner
of the vehicle y,as Jitender Grtpta, after the s'ale
of the truclc he had no control over it anc{ lhe
possession and control of t"he truck tvere in the
hands of the transferee, Salig llarn. No liability
can, therefore, be fastened on Jitender Gupta,
the transferor of the truclc. In support of this
submission he relied upon. a dei:ision of this
Court in National Insurance Compony Ltd. v.

I)eepo Devi and Ors. (2008) I SCC 414. 7'he

facts of the case in Deepa l)evi are entirell:
dffirent. ht thctt case the vehicle 1ry(ts

requisitioned b, the District Magistrate in
exercise of the pol,vers conferred Ltpon hint
rrnder the Representation of the People AcL
l95l.In that ci.rcumstcrnce, this ()ourt obset'ved

i,
I

I
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that the ov)ner of the vehicle cannot reftrse to
crbide by the order of requisition of the vehicle
by the Depfiy Contntissioner. While the vehicle ,

rernained under reqttisition, the oyvner clid not
exercise atry control over it: the driver ntight
still be the entployee of the orvner of the vehicle
but he had to drive the vehicle according.to the
direction of the fficer of the State, in t'vhose
charge the vehicle \t)as given. Save and except
the legal ot'vnership, the registered otvner of the
vehicle had lost.all control over the yehicle. The
decision in l)eepa Devi yvcts renc{ered on the
special facts of that case and it has no
application to the facts of the case in hand.

16.. In light of the discttssion made above it is
held that the contpensation antounl is equally
realisable" f'ont Respondent No. 3, Oriental
Insu.rance Contpany Ltd. ancl it is clirectecl to
tnake full payntent of the contpensation antount

. as deterntined by the Claims Ti"ibunal to the
Appellants tvithin htto ntonths front the date of
this.judgntent. "

22. 'l'he facts of the present case a1'e practically iclentical with the

lhcts in the aforementioned case'and thr-rs this Court has no difficulty

in arriving at the conclLlsion that on the date of the accident the

appellant who was the registered owner of the offending vehicle must

bc clecrned to continue as the ewnei of the vehicle for thc purposes of

tlie Motor Vehicles Act, even though under the civil law he ceased to

;ri'
l
i:
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bc its olvrler after its sale on 20.07.2004. Accordingly, the appellant

ancl thc respondent No.6 are equally liable for the compensation

payable to the clairnants. Further, this Cor-u1 also has no difiicr-rlty in

holcling tliat since the insurance policy in respect of the offending

scooter was in the name of the appellant, he was inclernnified and the

liability to pay the clairn amount will accordingly be shifted to the

insurer, M/s. United India Insurance Co. Ltd.

23. A residual qr-restion rernains to be addressed, to lvhich it is now

proposed to advert. Allegedly, the respondent No.6 . driveruvas

clriving rvithor-rt a driving licence in his possession. I-Ie was

erccorclingly charge-sheeted by the police of the concerned police

station ibr the offence pr"rnishable under Section 3 of the Moror

Vehiclcs Act, apart fi'orn the off-ences punishable under Sections

2791304-A IPC.' l'he residual question which arises for consideration

is whether the insured in such circumstances committed wilful breach

o1- the lerms of the policl, and thereby the insurance company is

clischargccl fi'om its liability to pay the compensation arnount to the

victims.

t
I
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24- As mentioned hereinbefore, Mr. L.K. 'fyagi, rhe learned

counscl lbr the Insurance company strongly reliecl uf on the

jLrdgrnents of the Supreme Court rn National fnsurance Co. Ltcl. Vs.

swaran singh & ors. (2004) 3 scc 297 and Nationul rnsttance

company vs. I(usum Rai & ors. (2006) 4 scc 2s0. Iloth the saicl

clecisions were adverted to by the Supreme Cor-rrt in its subsequent

clecision in Ishwar chunclrs & ors. vs. oriental Insurctnce co. Ltd.

& ors. 2007 III AD (sc) 7sJ, paragraph r4 lvhereof is relied Lrpon

by thc lcarnccl counsel 1br the InsLrrance cornpany. It was observed

as under:

Page 28 o/'32

"14. This Cow"t in Swaran Singh clearly laid
dot'ttn that the liability of the Instu"ance
Company vis-a-vis the o)uner yvottlcl clepenc!
Ltpon several factors. The o)ilner v,ould be
liable for ptryntent of cotnpensation in a cctse
vthere the driver't,vas not having a licence ctt
all. It tvas the obligation on the part o/' the
ol,vner to take adequate care to see thcrt the
dritter had an appropr-iate licence to clrive tlte
vehicle. The cluestion as regards the liabitie of
the oluner vis-a-vis the dt"iver being not
possessed of a valid lice.nce was considered in
St'vcrran Singh stating; (SCC pp. 336-37, para
Be)

89. Section 3 of the Act casts an
obligation on a driver to hol.d an fficlive

MrlC. AI'P. 164/2010
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driving licence for the type of vehicle
which he intencls to drive. Section I0 of
the Act enables the Central Government
to prescribe fornts of driving licences for
various categories of vehicles ntentioned
in Sub-section (2) of the said section. The
various 4)pes of vehicles described for
yvhich a driver ntay obtain a licence for
one or tlzore of them are: (c) ntotorcycle
t'vithout gear, (b) ntotorcycle tvith gear,
@ invalid carriage, (d) light ntotor
vehicle, (t) transport vehicle, A road
roller, and (g) ntotor vehicle of other
specified description. The definition
clause in Section 2 of the Act defines
various categories of vehicles t'vhich are
covered in broad Upes ntentioned in Sub-
section (2) of Section 10. They cn"e goods
cnrriage, heaqt goods vehicle, heavlt
passenger ntotor vehiile, invalid
carriage, light ntotor vehicle, ntaxi-cab,
medium . goods vehicle, mediunt
passen.ger tttotor vehicle, ntotor-cab,
motorc)tcle, onmibus, private service
vehicle, senti-trailer, totu'ist vehicle,
tractor, trailer and transport vehicle. In
claints for contpensation for accidents,
variohts lcinds of breaches vvith regarcl to
the conditions of driving licences arise
for consideration before the Tt'ibunal as
a person possessing a driving licence for
ntotorcycle vithoil gear, (sic may be
driving a vehicle) for'which he has no
licence. Cases ntay also arise where ct

holder of driving licence for light motor
vehicle is found to be driving a tnaxi-cab,

J

1
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motor-cab or onrnibl$ for t'vhich he has
no licence. In each case, on evidence letl
before the Tribtmal, a decision lms to be
talcen wlrether the fact of the driver
possessing- licence for one type of
velticle but found driving another type
of velricle, wos tlte nnin or contributory
ceuse oJ'accielent. If on facts, it is found
tltut tlre occident was ctused solely
becsuse of sonrc otlter unJbreseen or
intervening' couses like nrccltctnical
failures snd similar otlrer causes hoving
no nexus witlt tlte driver not posses.sing
requisite type of licence, tlte insurer will
not be allowed to ovoid its liability
merely for technical breach oJ'
conditions concerning driving licence." '

(Emphasis added)

25. Mr. 'llyagi, the learned counsel for the Insurance Cornpany also

relied Lrpoll the judgrnents 0f the Supreme Court rendered in the case

<>l'I(rrsum Reti (supra). ln Kusumltai's case, it was observed:

"(12) T'his Cou't in Swarctn Singh's case, 2004
ACJ I (SC), clearly laid dov,n that the liabili4t
of the insu'ance conlpany vis-a-vis the otvner
would depend upon several factors. The ot'vner
tvotild be liable for payment o-f contpensation in
a case where the driver was not having a
licence at all. It:'vas the obligcttion on the part
of the ot'vner lo take adequate care to see that
the driver hacl crn appropr;iate licence to dri.ve
the vehicle. The question as regards the

"1 ,
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liability of the owner vis-a-vis the driver being
. not in possession of valid licence was

considered in Swaran Singh's case (suprc). "

26. Indubitably, in the present case, the respondent No.5 was

driving the ofl'ending vehicle without any driving licence at ^all and

the Insurance Company cannot be mulcted with the liability to pay

compensation to the clairnants. At the same time, the respondents

No.1 to 4, i.e., the claimants bannot be made to strffer for no fairlt of

theirs and must be held entitlecl to receive the compensation fi'om the

Insurance Cornpany in view <lf the fact,that the vehicle was durly

irrsured in the narte of its recorded owner on the date of the accident.

It is accorclingly helcl that the Insurance Company shall pay the

awarded amount to the respondents No.1 to 4 in the first instance and

tlrcrealtcr recover the same -h'orn the appellant and the respondent

No.6, who have been held equally liable for the tortions act of thc

respondent No.5. No doubt, both the appellant and the respondent

No.6 havc clenied that the respondent No.5 wa"s their driver and the

rcspondent No.6 has concocted a story that the vehicle pr-rrchased .

Irom the appellant was returned to the appellant by hirn alter he hacl

\
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driven thc samc lbr one and a half month, but, as already clisbr-rssed

abclve, thc said version of the respondent No.6 is unr,vorthy of

c;rcdcnce. 1'he appellant also failed in his duty of ensuring that the

<ln'ncrship of thc vehicle was transferrcd to the respondent No.6 in the

records of the I{egistering Authority and. for this lapse on his part, he

too must be held liable to pay the compensation atnount.

27. Accordingly, the appeal is allowed to the lirnited extcnt tha{. the

lnsurancc Company shall pay the arvard amount in the first instance.

'['he Insr-rrance Company shall, hor,vever, be at liberly thereafter to

rccovcr the same ft'om the appellant and.the resolondent No.6, rvho are

both hclcl cqr-rally liable to pzry the ar,varcl amount.

Mnc.APP.164/2010 and cM Nos.4807/2010 and 480912010

stand disposed of in the above terms.

May 11,,2011
hm
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