* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Judgment Reserved On: 8" November, 2011 '
- Judgment Deljvered On.: 11% November, 2011

+ LPA 271/2011

FREEDOM FIGHTERS SOCIAL WELFARE
ASSOCIATION ... Appellant
Through: Mr.Jairaj Mudgal, Advocate for
Mr.Ramesh Kainthola, Advocate .

po
versus
UNION OF INDIA & ORS. ....Respondents
Through: Mr.Mukesh Anand, Advocate for UOI
- Ms.Zubeida Begum and Ms.Sana
Ansari, Advocates for GNCT of Delhi
CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
HON'BLE MR. JUSTICE S.P. GARG
1. Whether the Reporters of local papers may be allowed
to see the judgment? _
2. To be referred to Reporter or not?
:}_\

3. Whether the judgment should be reported in the
Digest?

PRADEEP NANDRA]OG .

" For orders, see LPA N0.267/2011.

(PRADEEP N,Oﬁ&zA JOG)

JUDGE

(5:P. GARG)

JUDGE
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:'IN THE HIGH COURT OF DELHI AT NEW DELHI

/ua’qment Reserved On gt November 20] 7
/ua’qment De//vered on: ] J”’ November 2011

~ LPA 267/2011 :

:SHREE HAZUR BABA SADHU SINGH J]

. MAHARAJ TRUST S ‘Appellant

. Through: Mr.Jairaj - Mudgal, Advocate  for

Mr.Ramesh Kainthola, Advocate

Versus

- UNION OF INDIA & ORS. ....Respondents

Through: Mr.Mukesh Anand, Advocate for UOI
~~ ~ . Ms.Zubeida Begum and Ms.Sana Ansari,
Adyocates for GNCT of Delhi:

LPA 268/2011

FREEDOM FIGHTERS' SOCIAL WELFARE |

ASSOCIATION -~ .. ‘Appellant
Through: _-Mr.JalraJ. -Mudgal, . Advocate - for
- Mr.Ramesh Kainthola, Advocate

. VErsus

'UNlON OF INDIA & ORS. . Respondents

Through: Mr.Mukesh Anand, Advocate for UOI
o Ms.Zubeida Begum and Ms:Sana Ansari,
Advocates for GNCT of Delhi

LPA'271/2011 .

. FREEDOM FIGHTERS SOCIAL WELFARE : |
.. ASSOCIATION o Appeéllant

Through: Mr.Ja|raJ .Mudgal,‘- Advocate  for
Mr.Ramesh Kainthola, Advocaté -

" versus -

UNION OF INDIA & ORS. . - ..Respondents

‘Through: Mr.Mukesh Anand, Advocate for UOI
Ms.Zubeida Begum and Ms.Sana Ansari,
Advocates for GNCT of Delhi -
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S LPA269/2011

. LALITESWAR KUMAR CHOWDHARY .
‘& ORS.” L Appellants
Through:  Mr. lnderblr Singh, Advocate

Versus : e
GOVT OF NCT OF DELHI & ORS. ....Respondents
" Through: Mr.Mukesh Anand, Advocate for UOI
' Ms.Zubeida Begum and Ms.Sana Ansari,
Advocates for GNCT of Delhi

LPA 270/2011
RAJ KUMAR & ORS. - e Appellants
Through: Mr.Inderbir Smgh ‘Advocate '
L . versus . AR
GOVT OF NCT OF DELHI & ORS. - ....Respondents

Through: Mr.Mukesh Anand, Advocate for UOI
; Ms.Zubeida Begum and Ms.Sana Ansari,
-Advocates for GNCT of Delhi

LPA 308/2011 -
TATINDER KUMAR KATHURIA & ORS. " ..... Appellants
' “Through: Mr.Inderbir Singh, Advocate -
S ‘ versus : I
" GOVT OF NCT OF DELHI & ORS. ....Resporidents -

Through: Mr.Mukesh Anand, Advocate for UOl
Ms.Zubeida Begum and -Ms.Sana Ansari,
Advocates for GNCT of Delhi

| LPA 309/2011
KISHNI & ORS. - S Appellants
. Through: Mr. Inderbir Smgh Advocate
4 | | versus I -
GOVT OF NCT OF DELHI & ORS. . ....Respondents

Through:. Mr.Mukesh Anand, Advocaté for UOI -
- Ms.Zubeida Begum and Ms.Sana Ansari;
- Advocates for GNCT of Delhi . - '
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CORAM '
'HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
] HON BLE MR. JUSTICE S.P. GARG ' '

1. Whether the Reporters of local papers may be aHowed :

to see the judgment?
2. Tobe referred to Reporter or not? .

3. Whether the Judgment should be reported in the
: Dlgest? ‘ .

PRADEEP NANDRAIOG, |.

1. Two distinct issues arise for consideration in the
abov,e—captioned appeals. The first pertains to lands
comprised in Khasra Nos.16, 18, 24, 26, 27, 39, 40, 41, and
142 Village Neb Sarai and the other issue pertains to lands
comprised in Khasra Nos.223 and 224 Village Cha_ttérpur.

2 ‘ The factual commonality in all the apbeals. is
unauthorlzed colonization on said.lands. o ,
3. The appellants lost the battle before the learned

Single Judge and live on-to fight a second round before the |

Appellate Court.

4. . The basis of the nght clalmed by the appellantsl‘
s the pohcy decision dated 24™ March 2008 notified by the -

Government of NCT Delhi pertaining to ‘Regulanzatlon of
Unauthonzed Colonles in Delhi’. ‘ ;

5. The notification dated 24th March 2008 specmes
 the criteria for regulanzat|on of unauthonzed colonies and
vide clause 3.3(a) specifi'Cally excludes s'dch unauthorized
colonies or part of colonies or habitations compnsed in.

notified or reserved forest area.
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6. . Lands comprised in Khasra Nos.16, 18, 24, 26,

.27, 39, 40, 41; and 142 Village Neb Sarai have admittedly
| been notified on 2" April 1996 as gaon sabha waste land
and placed at the disposal of the Forest Department to be
, 'malntalned as forest area. The challenge is to the lands

' belng notlﬂed as a ‘Reserved Forest'.

7. The ‘notification ln question was promulgated"

pursuant to the order . dated 311996 passed by the

Supreme Court in W.P.(C) No.4677/1985 M.C.Mehta Vs,

Union of India. , N _
8. Section. 154 of the Delhi Land Reforms Act reads

as under:- o |
“154.Vesting of certain lands etc. in Gaon Sabha -

(1) On.the commencement«'of this Act- i

(i) Al lands whether cultivable or otherwise,
except land for the time belng comprised’in any
" .holding or grove, '

(ii)  All trees (other than trees in a -holding or on
the boundary thereof or in a grove or abadi) or
planted by a person other than a proprietor-on .
land other than land comprised in his holding,

(iii) Public wells,

(iv) Fisheries,

(v) Hats, bazaar and meals, except hats,
bazaar and meals held on land to which
provisions of clauses (a) to (c) of sub-section (1)

of Section 11 apply, :

(vi) . Tanks ponds, water channels pathways
and abadi sites, 4 ‘ :
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(vii) Forest, if ahy.

Sltuate in a Gaon Sabha Area shall vest in the
Gaon Sabha oo

-Provided that if the uncultivated area situate-in
any' Gaon Sabha area is, in the opinion of the
Chief Commissioner, more than the ordmary
requirements- of the Gaon Sabha, under this
section and may make such . incidental and
consequential order as may be necessary.”

9. It is not in dlspute that Iand comprised |n Khasra
Nos 16 18, 24, 26 27, 39 40, 41 and 142 Village Neb Sarai
were. uncultivated barren Iands when the Delhi Land
Reforms Act 1954 was promulgated and were 5|tuated in a
gaon.sabha area and were thus vested in the gaon sabha by
operation of law. It remained an unfortunate SItuatlon that

the inefficient burea_Ucrat‘did not declare as aforesaid till the

Supreme Court had to needle the inefficient bureauerat to -

comply wrth the law.

10. While passing the dlrectlon to notify the, reserved'

forest land in Delhi, the Supreme Court used the expression
‘uncultivated gaon sabha land’ while- requirihg the

Government to €nsure comphance with Sectlon 154 of the -

" Delhi Land Reforms Act 1954 and further to ldentlfy such
lands which were llable to be declared.as a reserved forest.

11 Picking on the said expression used by the
Supreme Court, case of the appellants is that the Supreme

Court had required uncultivated gaon sabha land to be

notified in terms of Sectibn 154 -of the Delhi Land Reforms
Act and thereafter as reserved forest and since; it is urged,
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| th-at on the lands in question colonization has been effected,

the necessary corollary would be that thelands could not be |

declared as a reserved forest.

12. The argument has been negated by. the learned '

Single Judge who has held that there are no equltles in
favour of the appellants since admlttedly they are
trespassers on gaon sabha land and secondly that the lands

- are declared a reserved forest -with the approval: of the

- Supreme-Court. The learned SingleJudge has thusf‘held that

- he could not issue any direction as prayed' for. The learned'
Single Judge has further held that the. |ssue stands -

© concluded by the decMon dated 16.7.2010 in W.P.(C)
No0.4687/2010 Bhagat Sirngh & Ors. Vs, VoI & A.nr,, decided

'by a Division Bench of thls Court.

13.- The argument in appéal before us was that since |

: the Supreme Court had d|rected uncultlvable gaon sabha

'-land to be declared as a- reserved forest, the subJect lands

. which were used for colonlzatlon could not be declared as

reserved forest

14, A little hlstorlc,al peep s needed |nto the Delhi
Land’ Reforms Act 1954. i - '
15. The Act wasg _promulgated to provide for

" modification of zamidari system so as to create a‘"\uniform
body of peasant proprietors without. 'intermediaries;and with
respect to waste lands, grazing lands, forests and lands of
common utility in different vill'ages in Delhi, Sect“ion 7 of the
~Act provided that all interests in su'c'h_ lands would cease and
be void and all such lands would be vested in the.gaon
sabha. Waste lands were -specifically .included ‘in éec_tion 7
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~and as_'per the explanation to sub-Section 1 of Section 7

waste land included cultivabile and u'ncultivabl'e waste area .

of the village.

16. The Delhi Land Reforms Act 1954 does not deﬁne
the ‘word cultrvate and thus the same has to be glven its
ordlnary grammatical nﬁeaning, which would mean to
prepare and use land for agrlcultural purposes

- 17. Thus, when the Supreme Court used ‘the
expressron uncultlvated gaon sabha land’ it has.to mean
that such gaon. ‘sabha land on Wthh no cultivation is being
" effected and cannot mean, as urged by the. appellants,
vacant land. , -

18. ~ That the appellants are admittedly not cultlvatlng
the lands and that admlttedly the lands Were never
cultivated in the past is a fact not ln issue as the appellants
admit that never ever.in the past or in the present any
- agricultural operations are being performed on the Iands.

- 19. The revenue records show 'thesaid :Ian-ds to be
.uncultivated Waste lands vested in the g'aon sabha is'not in
issue. | | | S

20. | Thus, in addition to the reasons glven by the
learned SlngIeJudge in law for the reasons aforenoted “the

h appellants would have no case pertalnlng to the lands

'. comprised in Khasra Nos. 16, 18, 24, 26, 27, 39 40, 41 and

142 V|llage Neb Sarai which have rlghtly been_declared as

_ waste lands, vested.in the gaon sabha and being common

pasture/forest lands in the past have been declared as

reserved forest pursuant to directions ‘issued by the

‘Supreme Court.
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" 21. - As regards lands comprlsed in Khasra Nos. 223
“and 224 vrllage Chattarpur, learned counsel for the

| respondents conceded that no notlﬂcatlon has been issued |

_qua said Iands declaring, the same to be gaon sabha lands
orasa reserved forest land.. But learned counsel urged, an
| .argument WhICh was urged before the learned Slngle Judge
and accepted by the'learned Single Judge that the topology
" and morphological features of .sald Iands has been oplned to
be similar to the ridge land, declared as a reser’ved forest,
pursuant to the notification dated 2™ Aprll 1996 ‘

- 22, , Now, where law vests a power and reguiates the
manner in Wthh the power has to be exerC|sed the power
has to be exerClsed in the manner speCIﬂed and in; no other

manner.

23. " The notification dated 24 March 2008 laying

H§own the criteria for regularization of unauthorized colonies

does not exclude regularization of unauthorized colon'iZation

on government Iland. It. only excludes unauthorized

colonization on lands notified as reserved forest areas,
meaning thereby, that unless notified as a reserved forest
area, it cannot be at the will of a government servant to self
- opine whether the land is a reserved forest area. '

24. Leaving it open to the government to lssue the
necessary notification, if it is established -that Ia‘nd
comprised in Khasra Nos.223 and 224 .vi'llage Chattarpur
was a waste land or a forest land, the appéals stand
dismissed in so ,far they' pertain to lands c_‘o',-rnprised‘ in
Khasra Nos.16, 18, 24, 26, 27, 39, 40, 41 and 142 Village
Neb Sarai:and qua the land comprised in Khasra Nos.223
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| '.and 224 Vlllage Chattarpur the |mpugned order dated

15. 3 2011 passed by the learned SmgleJudge dlsposmg of 7.

- Awrltp.etltlons is modified by issuing a direction that till the
government notifies land comprised in Khasra Nos.223 and
224 village Chattarpur asa reserved forest, the same would
be treated at par with other gaon sabha lands for the
purposes of the.hotlﬂcann dated 24" March 2008. - We
-clarify. It Would be for the Go‘verhment of N,CT~ Delhi to
‘either amend the notification dated 2" April '199'6 or to
promulgate a further notification qua said lands on the |ssue
of the same being waste land or for any other reason,

vested in the Gaon- Sabha and placed at the disposal of the ,

Forest Department.
25. ~ No costs.

' 26. " Dasti.
. ' ) _.T—-]v\/c'_gns._ j
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JUDGE X
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