* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Judgment Reserved On: 8" November. 2011
Judgment Delivered On: 11% November. 2011

+ LPA 270/2011

RA] KUMAR & ORS. ... Appellants
Through: Mr.Inderbir Singh, Advocate '

versus

GOVT OF NCT OF DELHI & ORS. ....Respondents
Through: Mr.Mukesh Anand, Advocate for UOI
- Ms.Zubeida Begum and Ms.Sana
Ansari, Advocates for GNCT of Delhi
CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
HON'BLE MR. JUSTICE S.P. GARG

1. Whether the Reporters of Iocél papers may be allowed to
see the judgment?

2. To be referred to Reporter or not?

3. Whether the judgment should be reported in the
Digest?

PRADEEP NANDRA]OG, |.
For orders, see LPA No.267/2011.

(PRADEEP NANLQjAJOG) |

JUDGE

3%?GARG)
JUDGE

(

NOVEMBER 11, 2011
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IN THE HlGH COURT ‘OF DELHI AT NEW DELHl

/udqment Reserved on; 8‘” November 2011
Judgment Delivered On: 11 November 2011

LPA 267/2011

SHREE HAZUR BABA SADHU SINGH JI

MAHARAJ TRUST S Appellant

Through: Mr.Jairaj: Mudgal Advocate  for
Mr.Ramesh Kamthola Advocate o

: versus . . .
UNION OF INDIA & ORS.. - ....Respondents

Through: _Mr.Mukesh Anand, Advocate for UOI
' ' Ms.Zubeida Begum and Ms.Sana Ansari,
Advocates for GNCT of Delhi

LPA 268/2011

FREEDOM FIGHTERS SOCIAL WELFARE -. '
ASSOCIATION L Appellant

Through: Mr.airaj Mudgal, Advocate . for

Mr.Ramesh Kainthola, Advocate

Versus

'UNION OF INDIA & ORS. o ....Respondents

Through: Mr.Mukesh Anand, Advocate for UOI
' Ms.Zubeida Begum and Ms:Sapa Ansari,
Advocates for GNCT of Delhi" :

LPA 271/2011

FREEDOM FIGHTERS. SOCIAL WELFARE .
ASSOCIATION . . Appellant
Through: MrJairaj  Mudgal,  Advocate  for
Mr.Ramesh Kainthola, Advocate

versus

UNION OF INDIA & ORS: ' Respondents
Through: Mr.Mukesh Anand, Advocate for UOI
Ms.Zubeida Begum and Ms.Sana Ansari,
"Advocates for GNCT of Delhi
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LPA 269/2011

- LALITESWAR KUMAR CHOWDHARY

& ORS. - D eeeen Appellants
Through: Mr. Inderbir Smgh Advocate

versus 1 i a

GOVT OF NCT OF DELHI & ORS. - ....Respondents

“ Through: Mr.Mukesh Anand, Adyvocate for UOI
‘ Ms.Zubeida Begum and Ms.Sana Ansarl
Advocates for GNCT of Delh|

LPA 270/2011

RAJ KUMAR & ORS L Appellants

" Through: Mr.Inderbir Singh, Advocate
- ' versus _ T
<GOVT OF NCT OF DELHI & ORS. - ..Respondents

Through: =~ Mr.Mukesh Anand, Advocate for UO!
Ms.Zubeida Begum and.Ms.Sana Ansari;
Advocates for GNCT of Delhi

LPA 308/20'11

TATINDER KUMAR KATHURIA & ORS. ... Appellants
Through: Mr. Inderbir.Singh, Advocate -
- VErsus :
GOVT OF NCT OF DELHI & ORS. . - " ....Respondents

Through: Mr.Mukesh Anand, Advocate for Uol
: Ms.Zubeida Begum and-Ms.Sana Ansari,
Advocates for GNCT -of Delhi ~

LPA 309/2011
KISHNI & ORS.. ... Appellants
Through: - Mr. lndel bir Smgh Advocate
— , versus ' .
GOVT OF NCT OF DELHI & ORS. - ....Respondents

Through: Mr.Mukesh Anand, Advocate for UOI!

Ms.Zubeida Begum and Ms:Sana Ansari,

Advocates for GNCT of Delhi
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CORAM — | PRI
HON BLE MR. JUSTICE PRADEEP NANIRAJOG
HON BLE MR JUSTICE S.P. GARG C :

1 1. : '.Whether the Reporters -of Iocal papers may be allowed
- 'tosee the Judgment? B AR )

A 2 ':To be referred to Reporter or not" -

3. 'fWhether the Judgment should be reported |n'.f‘}the"

_’D|gest7

. PRADEEP NANDRA]OG 1.

1. ,‘ . Two dIStlnCt lssues anse for con5|derat|on |n the

| : -above captloned appeals The flrst pertalns to Iands o
‘compnsed in Khasra Nos 16 18, 24 26 27 39, 40 41; and :

142 Vlllage Neb Sarai and the other issue pertalns to, Iands .

'compnsed in Khasra Nos 223 and 224 Village Chattarpur
2. o The factual c0mmonal|ty in- aII the appeals is.
~unauthor|zed colonlzatlon on sald Iands ‘ '

3, . ~. ‘The: appiellants lost the battle: before the learnedl';v. e

-; Slngle Judge and live on to flght a second round before the 7 )

Appellate Court

4. The basis of the nght claimed by the appellants'l- '

' '.lS the pollcy deusron dated 24th Ma)rch 2008 notlfled by the
: Government of NCT DeIh| pertalnlng to ‘Regulanzat|on of
| .Unauthorlzed Colonles in Delhi". o R

5. S The notlﬂcatlon dated 24th March 2008 speC|f|es' o

_ the crlterla for regulanzatlon of unauthorlzed colonles and
| ‘v1de clause 3. 3( ) speCIﬂcally excludes: 'such unauthorlzed’

i colonles or part of colonles or hab|tat|ons compnsed in

: ‘notlﬂed'or reserved forest area.
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. 6 o Lands comprlsed m Khasra Nos 16 18 24 26, -
'--f--.27 39, 40, 41, and 142 Village Neb Saral have admlttedly
” been notlfled on- Z”d Aprll 1996 as gaon sabha waste Iand

- and placed at the dlsposal of the Forest Department to be

.:_:malntalned as forest area. The challenge is to the landsf

: being notified as a- ‘Reserved Forest'. _,
‘7.3 ) The notification- in questlon was promulgated
pursuant to the order dated 311996 passed by the

| Supreme Court. in- WP(C’) No. 4677/1985 MCMehta l/5

Un/on of ndia...

- 8. Sectlon 154 of the Delhi Land Reforms Act reads. .

~-as under:- A \ o

*154.Vesting of certaln lands etc. in Gaon Sabha =

(1) On the commencement of th|s Act— | |

(i) Al lands whether cultlvable or otherWIse‘A .
except land for the time being compnsed |n any_ '

~ holding or grove

'(n) | All trees (other than trees in a holdlng or-on |
~ the. boundary thereof or-in a grove' or ‘abadi) -or

planted by a person other-than a proprietor on- i

land other than land comprised in his holdlng‘,
-~ (ili) Publit.wells,

" (iv). . Fisheries,
-+ (v) "Hats, bazaar and m‘eals,i",,évXcept hats |
-, ‘bazaar and meals held on land: to -which -
- -provisions of clauses. (a ) to (c ) of sub sectlon (1)
~ of Section 11 apply, : L

(vi) Tanks, ponds, water channels, pathways
. and abadi sites, o : S
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('vi-i) Forest lfany

: Sltuate in a Gaon Sabha Area shall vest ln the'
~Gaon Sabha : _ ,

. ‘Prov1ded that lf the uncultlvated area srtuate in
.any Gaon Sabha area is, in the opinion- of the
 Chief .Commissioner, “more than- the ordinary
“.requirements . of the- Gaon .Sabha, -under this

.section and may make such mcrdental and
- :consequentlal order as ‘may be necessary ‘-

LIt

S99, o It is not in dlspute that land comprlsed in Khasra

| NGs.16, 18, 24, 26 27 39, 40, 41 and 142 Vlllage Neb Sararff
: Were uncultlvated barren Iands when the - Delhr Land'ﬂ‘,

" 'Reforms Act 1954 was promulgated and were srtuated ina

gaon sabha area and Were thus' vested in the 9aan sabha by_ h

. operatlon of law. It remalned an unfortunate srtuatlon that’
the mefﬂcrent bureaucrat dld not declare as aforesald till the' '

_‘Supreme Court had to needle the lnefflcrent bureaucrat to,‘

comply with the IaW

10.. . - Whlle passrng the dlrectlon to notlfy the reserved',_ L
forest land in Delhl the Supreme Court used the expressmn
L uncultlvated gaon sabha Iand’ | wh|le requmng thet.. ,

Government to ‘ensure- compllance with Sectlon 154 of the

- Delhi Land Reforms Act 1954 and further to ldentlfy such'. |
" lands wh|ch were llable to be declared as a reserved forest

~‘i11’. . Plcklng on the said. expressron used by the |

Supreme Court case of the appellants is that the Supreme;w o

‘.Court had requrred uncultlvated gaon sabha Iand to be'

notlfled in terms of Sectlon 154 of the Delhi Land Reforms

. Act and thereafter: as reserved forest and srnce,‘ltlls urged,
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that on’ the lands in questlon colonlzatlon has been effected '
. the necessary corollary would be that the lands could not be.

"declared as a reserved forest

12, : The argument has been negated by the learned-
~S|ngle Judge who has held that there are no- eqU|t|es |n."'
,favour of the appellants smce admlttedly they are
_ trespassers on gaon sabha land and secondly that. the lands -
are: declared a reserved forest with the approval of the -

Supreme Court. The learned SlngleJudge has thus held that

-~ he could not lssue any dlrectlon as prayed for. The learned

fﬂSlngle judge 'has further held_that the |ssue stands

~concluded by 'the declsion dated 16.7.2010 in. W.P.(C)

~."No. 4687/2010 Bhagat Singh & Ors. Vs UO/ & Anr dec1ded' -

by a Division Bench of this Court

13, ' The argument in appeal before us was that smce;_‘

- the Supreme Court had directed u_ncultlva_ble gaon sabha

‘land to be declared as a reserved forest, the subject lands
- which were used for colonlzatlon could not be declared ‘as

reserved forest

14. A I|ttle hlstoncal peep is. needed into the Delh| |

Land Reforms Act 1954

15 ‘The Act was promulgated to pr'oyide for,

' modlflcatlon of zamldarl system so as to create a uniform |

. body of peasant propnetors without mtermedranes and with

respect to- waste lands, grazmg lands, forests and Iands of .
common Utlllty in dlfferent vrllages in Delhl Sectlon 7 of the .

- Act provrded that all lnterests in such lands Would cease anhd
.be void and all such Iands would be vested :in” the- gaon

- sabha. Waste lands: were.-speC|f.lcally incliided ln ._S»,ectlon 7
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~of

and as per the explanatlon to sub Sectlon 1 of Section 7

-'Waste land lncluded cuItlvable and uncultlvable waste area
- of the village. ' .
- 16. The Delhi Land Reforms Act 1954 does;niot define

the word ‘cultivate’ and thus the same has to be given its

_ordinary gramratical meaning, * which would-‘]‘mean to

prepare and use land for agricultural purposes.

17. : 'l'hus when the . Supreme Court used the -
f ‘expression uncultlvated gaon sabha land’ it has te. mean
that such gaon sabha land:on which. no cultivation is being
effected and cannot mean as urged by the appellants

‘vacant [and.

18. That the appellants are admlttedly not cultlvatlng

- the lands and - that admittedly the lands were never.

cultivated in the past is a fact not in issue as'the app'ella'nts

admlt that never ever ln the past or in the present any

agrlcultural operatlons are being performed on the lands

- 19. The revenue records show the said lands to.be

uncultivated waste lands vested in the gaon sabha is not in

~issue. | . . . .
20.. : Thus in addition to the reasons glven by the .

learned Slngle Judge in law, for the reasons aforenoted, the

appellants would ‘have no case pertaining to the lands

‘Comprised in Khasra Nos.16, 18, 24,26, 27, 39, 40, 41 and .
142 Village Neb Sarai Wthh have rlghtly been declared as’
~ waste lands, vested in the gaon sabha and belng common
',pasture/forest lands in the past have been declared as

reserved forest pursuant to directions lssued by -thée

Supreme Court.
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42:1'. o As regards lands comprlsed in Khasra Nos 223
and 224 village Chattarpur, Iearned counsel for the
! respondents conceded that no notification has been issued
. qua sald lands declarlng the same to be gaon sabha Iands
or as a reserved forest land. But, learned .counsel urged, an
~argument 'whic'h'was uhrged before the learned Single Judge
and accepted by the learned Single Judge, that the 'topolo'gy
and morphological features of said lands has been opined to
| be similar to the ridge land, declared as a'reserved forest,

- vpursuant to the notlﬂcatlon dated 2™ April 1996.

22. - Now, where law vests a power and regulates the

' ,‘manner in which the power has to be exercised, the power

has to be exercised in the manner'vspecn‘led and ln no other

‘manner.

.23 The notlﬂcatlon dated 24th March 2008 faying

down the criteria for regulanzatlon of unauthorized coIonles

does not exclude regulanzatlon of unauthonzed coIonlzatlon
on government Iand It only excludes unauthonzed
" colonization on Iands notlﬂed as reserved forest areas;

~meaning. thereby, that unless notlﬁed as a reserved forest.

area, it cannot be at the will of a government servant to self

| 1 opine whether the land.is:a’ reserved forest area. _

24, Leavnng it open to the government to issue the
'n.ec-essary notlﬂcatlon, if it is. established that land
comprised’ in Khasra Nos.223 and 224 village Chattarpur‘
was a waste land or a,"fore'st land, the app‘eals stand
" dismissed in so. far they peftain to Iands 'compri'sed in
Khasra Nos.16, 18, 24 26, 27, 39, 40, 41 and 142 Vlllage
-Neb Saral and qua the land. compnsed in Khasra Nos 223
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: gnd 224 village Chattarpur, .th'e.ir'npugne;;d order dated
15.3.2011 passed by the learned Single Jddge di‘sposing of 7
writ petitions is modified by issuing a directio‘n_that ti.IIthe

' gov"erhment notifies land comprised in Khasra Nos‘.2'23 and

224 village Chattarpur as a reserved forest, the same wodld

B be treated at par with other gaon sabha lands for the

purposes of the notification dated 24 March 2008. We -
. cIarify It would be for the Government of NCT Delh| to

either amend the notlﬂcatlon dated 2 Aprll 1996 or to
} promulgate a further notification’ qua sald lands on. the issue

of the. same ‘being waste land or for any other reasonv

. vested in the. Gaon Sabha and placed at the dlsposal of the

Forest Department. ' ' ‘

25, No costs.

26. Dasti.

(PRADEEP NANDRAJOG)
- JUDGE

.. (S.P. GARG)

JUDGE .

- NOVEMBER 11, 2011
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