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* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of Decision: 15" November, 2011
+ RFA(OS) 35/2011
BHAGWAN KISHAN GUPTA ... Appellant
Through: Mr.Ajay Talesara, Adv.
Versus
RANI GUPTA AND OTHERS ... Respondent

Through: None.
CORAM:
HON'BLE MR. JUSTICE PRADEEP NANDRAJOG
HON'BLE MR. JUSTICE S.P.GARG

1. Whether the Reporters of local papers may be allowed to see
the judgment?

2. To be referred to Reporter or not?
3.  Whether the judgment should be reported in the Digest?

PRADEEP NANDRAJOG, ]. (Oral)

CM No. 4811/2011

For the reasons stated in the application, delay in filing the
appeal is condoned.
RFA(OS) 35/2011

1.  With respect to unity of title and unity of possession, suit for
partition filed by the appellant was held, with consent of parties,
not liable to be proceeded any further in as much as in a parallel
suit being CS (0OS) No0.1363/1998 filed by the opposite party,
subject property was partitioned by metes and bounds.

2. In the suit filed by the appellant, the only issue which

survived for consideration was whether plaintiff would be entitled
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to mesne profits, which he claimed on the ground that in the joint
property he was in possession of an area which was less than his
share as finally determined.

3. Thus, the issue which was settled was: Whether the plaintiff
/s entitled to any mesne profits as claimed by him? OPP

4. In Paras 7.4 to 10.1, the learned single Judge has opined,
with reference to the decisions reported as 122(2005) DLT 629
National Radio & Electronic Co. Ltd. Vs. Motion Pictures
Association, (1887) ILR 14P.C.493 Pirthi Pal and Uman Parshad
Vs. Jowahir Singh and Ors., (1889) ILR 16 Cal. 397 Hardeo Baksh
and Ors. Vs. Shankar Baksh, (1922) 43 ML) 406 7T.Ramaswami
Aiyar Vs. T. Subramania Aiyar and Ors., (1914) XXl IC 122 Gora
Chand Chatterjee and Ors. Vs. Keshab Ohunder Khowas & Ors.
and (1894) ILR XIX Bom.532 Bhivrav Vs. Sita Ram that unless it is

a case of complete ouster, no joint or co-sharer of a property can

be granted any mesne profits merely because he was occupying
a lesser area in the joint property.

5. Learned single Judge has held, a fact not in dispute, that in
the instant case it was not that the plaintiff was ousted from the
joint property. He was occupying, albeit less, a share in the joint
property.

6. Learned counsel for the appellant does not dispute the
correctness of the ratio of law culled out by the learned single
Judge but urges that the moment a preliminary decree was
passed in which plaintiff’'s share was determined, it became
known that the plaintiff would be entitled to physically occupy an
area in excess of what he was already occupying in the joint
property. Thus, learned counsel for the appellant seeks to urge
that on this distinction, the plaintiff would be entitled to mesne

profits in respect of lesser areas given to him and more areas
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occupied by the defendants.

7. Suffice would it be to state that ratio of law is that as long
as the unity of title and unity of possession continues, no co-
owner or co-sharer can stake a claim to mesne profits on the
ground that other co-sharers/co-owners are occupying areas in
excess of their entitlement. In other words, unless unity of title
as also possession is broken, no claim for mesne profits can be
laid.

8. Needless to state, unity of possession is broken when an
immovable property is partitioned by metes and bounds.

9. Thus, when preliminary decree is passed determining the
shares, the same would not afford a ground to maintain an action
for mesne profits.

101. Concurring with the view taken by the learned single judge,
we dismiss the appeal but refrain from imposing any cost since
the respondents have chosen not to oppose.

CM No. 4810/2011

1. The prayer made is to permit the appellant to lead evidence
qua mesne profits.

2. The application is dismissed for the reason we have agreed
with the view taken by the learned single Judge that the
appellant is not even entitled to maintain an action for mesne

profits.

PRADEEP NANDRAJOG,J

S.P.GARG, |
NOVEMBER 15, 2011
mb
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