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*  IN THE HIGH COURT OF DELHI AT NEW DELHI.:

7 !
+ CM (M) No. 1407/2009 & CM APPL 17394/2009 f
AJIT NAGAR - o ' e Petitioner !
o Through Mr Nahn Tripathi, Advocate
; .versus
KALKA PD AGGARWAL - .. Respondent
: Through : None S
! And
) 9/' : . '} ' o |
+ CM (M) No. 1515/2009 & CM APPL 18632/2009
AJIT NAGAR . L o Petitioner
' Through Mr. Nalin Tr1path1 Advocate
. versus
KALKA PD AGGARWAL o ..... Respondent
~ Through : None. \ :
CORAM:
HON'BLE DR. JUSTICE S. MURALIDHAR
1
1. Whether Reporters of local papers may be
‘ allowed to sée the judgment? y !
To be referred to the Reporter or not? - | 1
Whether the j dgment should be reported i
in Digest? ., ]
f
"ORDER

% - . 16.04.2010
1. The challenge in CM (M) No. 14'07 of 2009 is to orders dated 1% Qctober

Signature Nog e, ed 3t October 2009 and 14" October 2009 passed by the learned
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‘jurisdiction.

@

- 2.InCM (M) No. 1515 of 2009 the Petitiorier challenges an order dated 4"

- December 2009 passed by the learned District Judge (‘DJ’) dismissing

Transfer Petition No. 163 of 2009 by which the Petitioner had sought

transfer of the afofement’ioncd suit from the court of the learned ADJ who

. passed the aforerrientib_ned orders to .any other Court of competent

l
3. This Court has heard the submissions of Mr. Nalin Tripathi, I;earned

counsel for the Petitioner at length and has also examined the records.

4. The aforementio_ned suit was filed on 25&1 “July 2006 b‘y' the

Respoﬁdent/Plaintiff against the Petitioner/Defendant .seeking fécov?ry of
Rs.5 lakhs as damages on account of the alleged publication of a defarhatory

letter dated 16™ June 2006. Issues were frémed on 13™ December 2006 and

" the Plaintiff’s evidencé Wés ﬁxed on 23" January 2007. The Plaintiff (Z:losed

t

" his evidence on 11" July 2007. The learned ADJ on thaf date ‘fixed the

. evidence of the Defendant for 13" August 2007. |

H

5. On 13™ August 2007 the Defendant‘sAought and wés granted adjournment

'~ to 19™ September 2007. Agéin an adjournment Was sbught and was granted

subject to payment of costs to 30™ November 2007. On that date the DW-1

was examined and last opportunity was granted to conclude the Defe’n?ant’s
evidence on 10" January 2008. No witness was summoned by the Defqndant

on 10™ January 2008. The ‘Court had to adjburh the case thereafter to 14™

~ February and again thereafter to 28,“’ May 2008. No witness was examined
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by the Defendant on 25™ August 2008 and again Iadjournment was granted
subject to payment of costs of Rs.l.,QOO/-. e

i

6. The case was ﬁxed for Defendant’s eVi_deﬁce théreéfter on 1.1th August
2008, 25" September 2008, 12% N(')ve'mbe‘r 2008, 18" December 2008; 5"
Februal;y) 2009, 18" February 2_009 and 11™ July 2009. During these dates
c')nl-y‘thr-ee witheé'ses vaere exémined énd' yet the befendant’s evidenée was
not closed. The casé Was then adjour‘ne‘d to 1% October 2009. The net result
that was in more than th.);'yiears’ ‘time the Defendant, despite being graﬁted

several adjournments, was able to examine only four witnesses.

7. For the heari.hg on 1% Octob‘er‘ 2009 process fee had be_en.ﬁled only f;)r
one witness. That witness Was however not present in the iﬁorhing of 1%
October 2009. The learned ADJ directed issuance of bailable warrénts:in thé
| sum of Rs.2,000/- against fhé said _witn‘ess.‘In. respbﬁse to a quéry zby the
- Court, lear'nedvcoujnsel 'fof the Defehdant stated that if the ‘s'aid} Witnes:s were
to be examined. then"there woqld be no need_ to examine other witnesses.
However, he was luﬁaible to say whethef there: were other.w_itnesseé to be -
examined. What happéned at that stage it wasv recorded as foliows by the

lea_rnéd ADJ:

| “At this_; stagé, ' counsei fdr Defendant shouted loudly
without explaining any_ reason. He is asked to move
appropriéte application if needs for the same. He shouted

- that he is not interested to move application. However;
case is pass‘ed-ovér for 15 minutes for application to be

{
moved by counsel for the Defendant.” -‘

-8 At 12.12 pm}ovn the same date, the leérhed ADJ recorded és'folllows;
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 “An application is moved for direction under Section lSl
CPC. At this stage, witness is appeared before this Court.
' - - ".il *

Witness states that he could not appear in the morning as

he is suffering fromvfever. Be awaited _for counsel for the

parties.” . LY , ;

H

9. After half an hour at 12.42 pm the followmg order was recorded n :

“One w1tness Shr1 Khem Chand from SDM, Defence
Colony appeared as. summoned witness. Copy of;

apphcat1on is supplied to counsel for the Plaintiff. It is-

P

 stated by Defendant that his counsel is not respondrng to
his moblle call Srnce witness is present and this w1tness |
cannot be allowed to go unexamined. Let this case be: .
pass over for 2.00 PM for the exam1nat1on of thel
, 'wrtnessf
10.In the afternoon at 2.10 pm the learned ADJ passed the following order:-
“It is stated by the Defendant that his counsel is bisy in
the Hon’ble Supreme (;ourt in a case. Th1s fact has been
first time mentioned by the Defendant since morning. It
appears that Defendant is only inte'rest_e'd that witness go
un_exarh_irted. It is directed to the Defendant either he has:
to 'exarnine"this witness hi'm'self or to callvhis counsel It
1S also observed that witness is a pubhc servant and has
appeared before this Court during. ofﬁce hour. Lot of
pubhe would have been suffered as the Witness is present
before.this_ Hon’hle Court. and public work ‘is being
~ suffered. : BT ‘
In the_interest of justioe, case again is pass over for 3.00'_ |

PM for aWaiting of counsel for the Defendant.”

11 In the proceedlng recorded at 3.05 pm the leamed ADJ noted that

although process fee was ﬁled for only one witness for that date, in the
: l
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application for sumr‘noning the- 'Witnesses; permission was sought‘ for
examining more witriesses-i_ It -w'as,;. acco_rdingly,‘ conciluded that this was a
delaying tactie. Furtkierin_ the Y',ap'plication filed by the Defendant it was
aileged that the Court had some “annoyance with thev counsel” and for this
reason the Defendant' wanted" to engage some other eounsel. HoWever,vthe
learned ADJ noted tirat ‘;in the court he submits that his counsel will remain
same.” While imposing costs of Rs.2,500/-‘ upon theDefendant, the Court
bound down the witness for the.next date of‘ ‘he‘aring. and adjourned the case
to 13" October ’2'00?9 for Cross;exaniination of the witness and for the
remainder of the Defei’ldant’s evidence.} 4 | \
| f

12. It appears that after the above order wa:s passed on 1% October 2009 the
Petitioner filed Transfer Petition ~N0'. 163 of 'j2009 before the DJ seeking
transfer of the case from' the court of the learned ADJ . One of the grounds
urged before th.is Court is that withOut,_waiting for the orders to be paésed in
the said transfer petition, tile_leamed ADJ proceeded With the aforesa;id silit
on 13™ October 2009.- This_ Court fails to appreciate the criticism of the
~ learned ADJ in this regard. He couid not have adjourned the case inerely |
because the sa’id tranefer petition was filed and in which no. interim order
staying t}ie proceedings in the suit had been passed.- | '_

13. On 13" October 2009 \ivhile thevi)efendant remained present, his counsel
' was not present. The._wit-ness from' the office of the SDM, who had been
bound down for that date, was also pre'sent. The application filed seeking

adjournment on the groimd that a transfer petition had been filed in which

the notice has been issued, was considered by the learned ADIJ. It was noted
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that the costs 'im'posetl. by:vthevvptevivous {or‘dét hz_td not been pai_cvl.v It was held_
that'.noy ‘ground -vhetd'i b%en ‘made 'out:v fqr .. etdjoumrhent. Further costs of
| }isv.z,OQO/-' w_ére imp?_osvéd. on t‘heA Defendatht.j Thé Defendémt ‘de.:‘clifned tct.
| e‘xatmine the Witrtess?vsthg was present.  In the circtt_rrtstances, la't'st a_n;d final
: opp'Ortunity was givetll,to;the Defendant to ‘éXarri‘ine t-he_‘remai}nirtg Witnesses

“including the witness who was bourtd down for the next date ie. 14"

October_ 2009. -

14 Mr Nalin T_rilpathi(,v vleamed counsel forthe Pétitiqner submits that the
| above twt) orders. .dvatt'evzfdv Is£ anvd‘ 13" Octdbef 2009 show that thtf: learned ADJ
was in a hurry to p';o’c_eed with the suit. This Court finds. that théat this -
coﬁtentién is ‘entire;ly /withoUt baSis. Thedetailéd proAqeedings' _re'ct)rded on 1%
O}:tobér 2009 and 1 3® Oétobet 2;009 .sht)w that the learned ADJ exercised a
gtéat _k .deal of restr‘;ain.v. ,it in no’t passirtél émy | ,:o.rder adverse to the
Pétttioner/Defendant. lv"ll":her_e' waté su'fﬁciént grouna to have .éios%:d the
Defendant’s eVidenc;e_? evven as on I;ISt'.vOctt)be.:r-2.009. However‘,v_ th’_e‘l'evamed-
~ ADJ ._did not so. Evert _ort ttte adjoumed datve. 13" October 2009, \:Vhich was
alﬁtost t'wo: Weeks’f thgféaﬁér, the .leartled,, ADJ decided to grant é final
opportunity to th'evDefendant.' o | B ‘ R =|
15 At this stage thisto}‘yrt Would like to QBSevae~jthét given the number of
adjoﬁmments that hvald.l allr'.eaAdy‘A :béen‘ gra'nted 1n thé matter, there Waé nt) _
| justiﬁcation fo}r the learned ct)uns_elf:(‘)r-theD.ef;endant not being pte_sent on
the édjoutned d'ate'i;..evj: léth_ Oc-tob’eri 2_0'09'.. Hé Wés aware that'ovn_lSt dctobér
2009 despite the vstitne;ss ,v'vas_presr.ent,‘v his exatrhination did}no}t take place

~only on account of the_atbsence of the leat‘néd: counsel for the Defendant.

CM (M) Nos. 1407/2009 & 1515/2009 L Page 6 of 9 -



)
Therefore, on the adjourned date i.e. 13" October 2009 it was imperative for

the learned counsel for the Defendant to have remained present in the Court

when the matter was called out. l

16. The proceedings of 14™ October 2009 show that none was present on

behalf of the Defendant. The Defendant himself was not present. Learned

counsel for the Plaintiff was present. The witness from the office of the

 SDM was present. At 12.27 pm the leamed ADJ recorded as under

“Case has been called 4 tlmes smce morning. Since
B mommg nelther Defendant appears nor counsel for the
Defendant appears. Cost has also not been paid either to
the Plaintiff or to the Witness‘ Witness is from office of
SDM Defence Colony, ‘Delhi who is ready with

summoned record for examination.”

17, Thereafter, the learned ADJ noted the proceedings that had taker:l place

on the three previous dates and then recorded as under: - 1, _'

‘ ‘;At this stage, it is objected by counsel for the plaintiff
that defence of the Defendant be struck off under Section
35-B CPC. Witness is present before this Court who is
Govemmentv servant despite of the fact that he has' to
diécharge public functions. He appears -r'epe.atedly ,before'
this Court aé pver the directions. Moreo_ver,»“this witness
has also incur.red expenditure for appearance before this
Court and this Court imposed cost upon the defendant but
no cost has v_been ‘paid to this witness. Thus, in my
considered opinion, evidence of this witness is closed and
also qua sumrnoned record of this witness, as defendant'
has faile_d to examine this witness despite repeated,

opportunities.”
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18, On 4" Dédémber,200’9 the ;le,arnved DJ by a detailed order dismissed the

The case was fixed for final arguments on 4™ December 2009.

-Petitioner’s Transfer _PétitiOn No. 163 of 2009. The learned DJ observed in

!

the irhpugned order that the records did not substantiate the allegatiolns that
the presidirig officer was annoyed with learned counsel for the Défen!dant or
under the influence of learned counsel for the Plaintiff, It was correctly
observed as under:
“A court mentions about the conduct of a party or a
litigant or the counsel in the order sheet, which is just to
-remind that -party/couhsel‘ of his duty of the proper
~ behaviour in the court towards the Pfesjding Officer or‘
‘towards- the opposite cotins'el/pafty. That would never
mean that a Presiding Officer is prejudiced against a
party or a counsel. The observations of the court are for
that date and for that particular proceedings. The litigants
and the lawyers appearing in the cases are neither friends

nor Foe to the Presiding Officer of the Court.”

After perusing the chmeﬁts called for from the, learned AD, thei
learned DJ ‘concluded that the _allegat_ibns - were wholly.

. unsubstantiated.

-, 19 Learned counsel for the Pétitiéner/Defendant earnestly pleaded

that one last (;ppbrtunity should‘ be éiven to the Deféndant, subject to.
tefmé, to conclude the. examination of hisWitnésses oﬁ a Singlé date.’
) S ' . K . 1
He assured that no further adjoummenf would be_ sought. He however
submitted that case éhbuld be trén-sféned to some other coﬁrt.

i
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20. This Court does‘; not find the above submissibns ‘to_be either
acceptable or réasonqbie:"_ifhe facfs of the case speak t‘hems‘elves‘. The:
conducf of} lealjned coﬁﬁ'sel for the Defendant/Petitioner as Well as .thf._:
Defeﬁdant him_éélf is unaéceptable; It is imﬁortaht thaf the litigants ar;
not enqduraged to lse_ek 'ghdléss adjdummeﬁté forl concluding thei;r
evidence, thereby unheceséarily delayihg ﬂie progress of a.trial.‘ Thé

impugned orders passed by the learned ADJ reflect the manner in

which the Defendant 'ahd his counsel have not unjustifiably sought -

adjbumments 'fhereby testing the patiénce of the Court. To accede to
the request of <}:ounse1 for the Defendant for further ‘Oppo‘r*cunity would

, , |
amount to encouraging abuse of the process of Court. - - I _

21. In the above circumstances, this Court is satisfied that none of the

impugned orders call for interference. o _' ‘ - l

22. The petitions and the pending applications are, accc')rdinglyt, _

o : o
L. , '
‘ |

S. MURALIDHAR, J.

dismissed.

APRIL 16,2010 | ]
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