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* [N THE HIGH COURT OF DELHI AT NEW DELHI
W.P.C] 5172010

o rate of RBeserve :28.07.2910
Date of Dacision :06.0E. 2010

GOVT OF NCT OF DELHI AMD QRS THROLUGH COMMISSICHER,
IRALE AND TAXES a Pelitioner
Throegh Mrs Avnish Ahabwat with Mrs Simrean
Mirs. Labika Canudhdry and M Mitesh
Kr.5ingh, Advocalas
VETHLY

Jal BHAGWAN L Respandenl
Through Nemo

wWiTH

+ WP L) 58/2040

GO OF MNCT OF DELHI AND GRS THROUGH COMMISSHAMNER,
TREADF AN TAXES e PeLiLioner
Throngh Mrs Avnish Ahalwat with Mrs. Simran,
Brs. L atilea Choudnary and Mr.ditesh
.. Sinh, Advirales
WETSLIS

SAM]AY AW AR, STERNGGRAPHER e Bespondent
Through Mr, 5. Mehta, Advocato

WITH
i3 WP B AA010

GOWT OF NCT OF DELHI AMD ORS THROUGH COMMISSIONTER,
TRADFE ANLD TAXES ... PREitiCGHES
Throwgh Mrs.Avnish Ahalwat with Mrs Simran,
Mrs. Latika Choudhary and Mr.Nilesh
tr.aingh, aAdvocates
WETRLS

M) GUETA ...  RESpDNOEnt
Through Mr. Shyam Babu, Advocate

WITH
[ WP 72010

CONVT OF MCT OF RDELHE AND QRS THROUGH COMMISSIGHER,
TRADE AMND TAXES .y PEOCIORGT
heough Mrs Avmish Al lwsat with Mrs biraran,
fMrs_Latika Choudhary and Mr.ditesh
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Er.Singh, Advecabes
wersils

GEETA MAILHOTRS L Respondenl
Through Mr.5.P.Mehta, Advoecate

WITH
+ W AT 782010

GO OF NCT OF DELHE AND ORS THROLUGEH COMMISHICONER,
TRADE AND TAXES wor. Pebitioner
Through Mrs.Awnish Ahalwat with Mrs Simran,
Mrs. Latika Chouchary and Mr Mitesh
kr. Singh, Advocales

MK JAIN oo Respondent
Through Mr.5, P.Mehta, Advocaro

YITH
-+ Wi P B L2010

SOWT OF NCTOF DELHIT ANDT ORS THREOQLUGH COMMISSFOMNENR,
TRADF AMD TAXES . PeLiLiOone:
Threugh Mrs Avnizh Ahabwat with Mrs.Sinmoan,
Mrs. Latika Chooudbary and M Mitesh
Kr.Singh, Advocates
WETHLIG

SOHAN LAL L.B.C s Respondent
Throwgh Mr.Sachin Chawhan, Advocate

WITH

+ W.RC) 832010

CONT OF NC T OF 1L HE AND ORS THROUGH COMMISSIOMNER,
[RALE AML TAKES ..... Petitiunear
Throgh Mrs Avnish Ahalwat with Mrs.Simran,
M= Latika Choudhidry and Mr M itesh
kr.5ingh, Advocates
VESLIS

RAIFSH SIMGEH STEMO o Respandent
Through Mr Sachin Chauhan, Advocates

WITH
| VLI BT 2010

O T OF NCT OF DELHIE AND GRS THROUGH COMMISSIONER,
|RALE AMD FAXES veess PEETHONE
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Through Mrs.Avinish Ahalwat with M- Somran,
Mre L atika Chaudhary and Mr.Nitesh
Er.Singh, Advocales

WETSLS

SHASHI 5INGH o Respandsn
[ hrowgh Mr Sachin Chaubian, Advocals

WITH
WP 88,2010

GOWT OF MO OF DELHI ANMD ORS THROUGH COMMIZESIONER,
TRADE AMND TAXT S e PETITIONET
Thircwngh Mrs awnish Ahalwat with Mes Somiran,
Mrs. Lalika Choudbary and MrRitesh
kKr.5ingh, Advocares

WET S

KARAN SINGH YADAV ASTO o Raspondant
Through Mr. Sachin Chauban, Atwaoaon

WiITH

WRC) B02010

GOWT OF NCT OF DELHI AMD QRS THROUGH COMBPISSIONER,
AL AND TAXES ... Pelilioner
Through Mrs Avnish &balwsl with Mrs Simran,
Mrs. Latika Chaucdhary ard ke Mites!
kr.5ingh, Advocates

WETLLIS

SATWAMNT EALIR v RESpONOASNE
Fhrough M. 5achin Chachan, Advocale

WiTH
WP (C) 92/2010

GOVT OF NC1 OF DELHI AND ORS THROUGH COMMISSIONER,
TRADE AND TAXFES ... PELtiCNEC
Lhrough Mes Avnish Ahabwat with Mis Simran,
Mrs. Latika Choudhary anag Mr.Mitash
Kr.5ingh, Advocafes

VES LS

AMAR SINGH PCOM e Respondent
Through Mr.5achinn Chauhian, Advocate

L A S Wl WULL KRR 8 L LCUA f AL W T & E”H_-I T




WITH
WG 112/2010

GOWT QT NCT OF DELHE THROHIGH COMMISSIONER,

TRADE ANLD TAXES e PaLIGONET
Through Mrs.Avnish Ahalwat with Mra Slhivran,
Mre Latika Choudhary and Mr.iizesh
Kr.Singh, Advocales

WrAaUs

FRRABHA [O5HI v BEspondent
Through Mr.S.P.Mehta, Advocale

WiTH

WLRICY 11372034
GO 1O NCT QF DL THROUWGH CORMMISSICER,
TRADE AND TAXES v PMRETIONEr
[Mrovgh Mrs.Avnisls Ahalwal with Mrs. Simran,
Mrs.Latika Chaudhary and Mr Mitesh
Kr. bingh, Advocales

WETSLE

rLUSH TAG AHMED, PFOR v HESpandent
[hrough M Sachin Chauhan, Advocals

WITH
il POED) 1 140

COVT OF NCT GF RDELHD THROWGH COMMISSIONER,
| Bl AN TAXES oo PeELION®E

Through Mrs. avnish Ahalwat with Mrs Simran,

Mre Lalika Chaoudhary and Mr.MiZech
Kr.Singh, Advocato:s

VOGS

TALD AN YADAY con Respondent
Thraugh Mr.sachin Chanhan, Advocate

wWiTH

W.P.(C] 1152010

T OF MCT 9OF DELN THROLEZH COMMISSIOMER.
TRADC AMD TAXCES . Petiticnar

hrough Mrs Avnish Ahalwat wilh Mrs. Simran,

Mrs.Lat'ka Choudhary and Me Mitesh
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12

FEr.singh, Aovoodles
VETELY

IR AR VERMA PEON woow RESpONdENT
Through Mr.Sachin Chauhan, Advocate

WITH
| W.PACH 1162010

GOWVT OF NCT OF DELHI THROWGH COMMISSHINER,
TRADD AND TAXES coes Potitiones
Through Mrs Avriish Ablalwat with Mrs.Simran,
Mrs.latika Chaoudhary and Mr.Micesh
o Singh, Advacates
YEFELS

EARMIT CHOUDHARY, STENGY . Respondernt
Through Mr.5. P Mehla, Advocate

WITH
- WLRICY 11772010

GOVT OF MCT OF DELHI THROWGH COMMISSHONER,
TRADE AND TAXES e Petitionar
Through Mrs. Avnish Abalwal with Mrs Simran,
Mre.l atika Choudbary and Mr.Mitesh
Kr.airgh, Advocales

VEISLS

SHAMS SR G o RESpONOEN
HAMSHER SINGH UDC I L
Through Mr.Sachin Chauhan, Advocate

WITH
3 WL 138/2010

GINW T OF NCT OF PLH THROUGH COMMISSIONER,
IRALYE AMNLD TAXES o Pelilione:
Through Mrs.Avnish Ahalwat withy Mrs Simran,
Mra Latika Choudhary and MroHiteshs
kr.Singh, Advicatos

YEIG LY

RAM Bl LA]AR, PECR voere BEsporcent
Through Mr. Sachin Chauhan, Advocale

WITH
1 VP gy 119010
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GOVT OF MC I OF DELHI THROUGH COMMISSIONER,
TRALE AND TAXES ... Potitionear
Through Mrs. Avnish Ahalwat with Mrs Shmcarn,
Mrs. Latika Choudhary and Mr.Nitesh
kr.5ingh, Advocatos

WETELIS

GANPAT SIMGHH e RESPORCDNT
Thraugh Mr.5 P Mehia, advocals

WITH
WP 32372010

GOVT OF NC T OF DELHI THROUGH COMMISSICNER,

TRADE AND TAXES ... PeLilioner
Throgh Mrs Avnish Ahalwat with Mrs Sanran,

Mirs. Labika Choudhary and Mr.Nitesh
Kr.Singh, Advocates

] BN

C P YADAY PEON ... Respondent
hrough Memo

WITH

- WLPACH 12472010

GONVT OF NCT OF DELHI THROUGH COMMISSIONER,

| BADE AMD TAKES I =l o w (A TR
Throuah Mrs Avnish Ahalwat with Mrs.5imrzn,
Mre Latika Choudhary and Mroiitesh
kr.Singh, Advocates

WVOESLES

Alay KLUMAR STENOGRAPHER v RESpondent
I hirough Mero

WITH

| WLPCI 12942010

GOV OF NCT OF DELHI THROUGH COMMISSIONER,

TRADE AMD TAXES coens Potibicrer
Through Mrs Avnich Ahalwal withy Mrs Simrarn,
Mrs. Latika Choucdhary and Mr.Mitesh
Kr.5ingh, Advocates

VErLUS

VL J1AE0IIE Terineshed nigrers Madps & oF AT



ALESC S s e el maltors Page 7 gl 57

SHEI CHAMND Ll Respondenl
Throwgh Mr. 5.F. Mohta, Advocate

WITH
W.P.IC) 13042010
GOWT O NOCT GF DELHETHROUGH COMMISSIORER,
TRADRE aML TAXES e Petitioner
Through Mrs. Avnish Analwart with Mrs.Simrmn,
Mrs Latika Choudhary and Mo Rilesh
Kr.5ingh, Advocates

WETSLE

SWARAN GLIRAL e BRSRONCdENT
Through Mr.S. . Mehla, Advocales

WITH

WP iCth 13172010

GO T OF MICT OF DELHE THIROWGH COMMISSIONER,
TRADIE AMD TAXEY ey PETiFRIT

lhrooah Mrs, Avnish Ahalwab with Mos Sunran,

Mrs. Lalika Chapdhary and Mr.Nitesh
Kr.S5ingh, Advocalas
WerrS LIS

ERAHAM SIMGH PECHN oo BEspuandent
Through Mr.5achin Chauhan, Advocats

WWITH
Wi PO 26552010

GOVT OF MCT OF DELHI AND QRS THROUGH
COMMISSIONER, TRADE AND TAXES ... Petitioncr

nrough Mrs, Avnish Ahalwat with Mrs Simran,

Pra.Latika Choudhary and Mr.Mizzsh
Kr.5ingh, Advocates

VEILTS
VEEMNA ANAND -+« Respondent

Through Mr.Ajay K.Sharma, Advocate

WITH
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VLB T TORAF2010

GOVT.OF NCT OF DELH & QRS THROLIGH
COMMISSIONER, TRADE & TAXES e Petitiorner

Through Mrs. Avnish &habwat with Mrs Simran,

Mrs Latika Choudbary and e Mikesh
krSingh, Advocates
YEFSUS
AL ELIMAR oo Respondent
I hrowgh MroAbhay Kumar and Mr, lene ng
Tsering, Advocate

WIETH

WA () 1172/2010

GONT. OF NCT OF DELHI & QRS THROLI
COMMISSIONER TRADE & TAXES ..... Petitioner

[Brougn Mrs svnish ahalwat with Mrs.Simrdn,

Mrs.latika Choudnary and Mr.ditesh
r.Singh, Advolales

WIETHLIE

SMT.AVIMLA SEHGAL i RESpONACHT
Through Mr.Anvind Mayar, Advocate

wWiITH

WOPL(C) TR 772010

GOWT.OF NCT OF DELHI & OTHERS ... Potitionar

| hroughs BMrs Avnish Ahabwat with Mrs Simran,

Mrs, Latika Choudhary andg B Mibssh
kr.aingh, Advocales

Versus
PHOO. SIMNGH v RESpONdonNt
Thraugh Mr 5achin Chauhan, Advocate
WITH
W.PACH 1858/72010
GOV ILOF NCT OF DELHI & ORS, ....i Petitionor

Thraugh Mrs. Avnish Ahalwat with Mrs Simran,

-
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Mrs. Latika Choudhary and Mr.Miresh
Ki.5ingh, Advocales
VETSUS

BRAHAM SIMNCGH, LDC . Respoandent
Through Mr.5. P.Mehbta, Advocate

wWITH
WP 2644752010
GOWT OF NCT OF OO & ORS, v PEEItiGINET

Through Mre fAvnish Ahatwal wilth Mrs. Shmran,

Mra, Latika Choudhary and Mr.Mifesh
Kr.5ingh, Advocates

ASHWEAMNT IKLIBART e RESpONOENt
Fhrough Memo

WITH

WP AL 443772010

CRCT OF DELM AMD QRS e el

Through s Avnish Ahalwatb with Mrs. Simean,

Mrs. Latika Chaudhary and Mo Nitesh
Kr.5irah, Advocates

WETLUS

BSJEPH L Raspondent
Through Merrm

WITH
WP 30562010

GOVT.OF NCT OF DELH| & QRS THROUGH
FRINCIPAL SECRETARY (HOME) e PEEITITTTET

Throwgh Mrs. Avnish Ahalwal wilh Mrs Sim-an,

Mrs Latika Choudhary ang Mr Mitesh
Kr.5ingh, Advocalas

WETSLES
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) KUMAR e RESDORGENT
hrowgh Mr.Sachin Chachan, Advocats

WP 13806/2008

GOV OF NCTOF DELH AND QRS THROLIG!L PRINCIFAL
SCCRFTARY {HOME) ... Patibioner
Thimough Mrs Axnish Ahalwat wikn Mre Shmean,
Mrs. Latika Chooudbary and Me.Mitesh
kr.5ingh, Advocakes

Ve[S LIS
DIGAMBER SINGH oo RESDONAETIL
Through Mr.G.D.Gupta, SroAdvecals wilh

Mr.5.K.S5inha; Advocate

WITH

W.EICY AS/2010

GOVT OF NCT OF DEKHI & QRS THROLMGH
PRINCIPAL SFCBETARY v Patitioner
[hrovah Mrs. davnish dhalwat with #Mrs.Simran,
Mirs Latika Chaudhary and MroNitesn
kr. singh, Advocales

VEISLS

KRISHAN ELIMAR o RESpONE AT
FErougts Mem

WITH

W (e 5072010

GOVT OF NCT OF DELHI AND ORS THROUGH
PRIMCI'AL SECRE TARY{HOME]) s PEELIOMEST

Trrougn Mrs.Awvnish Ahatwat with Mrs Simoan,

Mrs.Latika Choudhary anag Mr.Mikesh
Krhingn, Advocatey

WIS

YIROD KASHYAP e HBSpONdENL
Mhroough Mr.Sachin Chauhan, Advooste
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WITH
+ WLPIC) 72172007
GOWT OF NCT OF DELHI AND QRS v PeULiGTEE

Through Mr.Rajesh Kapoor with Mr Nitesh,
Singh, AdhvoCales

Wersus

R.0D. BOHEI veees PRSRTNCET
Through Mr.A K Behra, Mr k. .C.Balias ngh,
Aclvocate

CORAM:
HOM'BLE ME. JUSTICE PRADEEP MNAMDRA]CG

HON'BLE MR. JUSTICE MOOL CHAKD GARG

1. ‘Whether reporrors of local papers may be T,
allowed to see Lhe judgment !

5. I'e ke referred to the reporter or nat? Yo

3. Vhether the judgment should De reporfed in ey

Lhe Digast?
MOOL CHAND GARG, |.
ke

1 We preface oul decision by noting the argument ot learned
counsol for the oelilioners, being Lhal so reprehensibie is the conduct
ot the respondents, who have been caught literaly with their pants
cown nf accepting beibe Lhat this Court gught 1o exlend no benefit 1o
the respondents. L was urged Lhal law has Lo be inlempretad, in the
instarit case, keeping in view Lhe grave misdemeancur of the
respondents.  In other words, the coursel tor the petitioners Lirged
that the respondents arg not entitled to any hearng. The argument is
amotional and s rejected at the outser tor the reason o systom
governed by the rile of law reguires dispule resolubion s per law.
The submission mado by learned counse| for Lhe pelilionsrs can be
hest repelled by noting a dialogue belween Sir'lhomas Mere on Lie
ane side and his daughter Margret and his san-in-law Roper i1 e
play “& Man For All Seasons” by Robort Bolt, It refers o oan ineicdent
whan Sic [ homas Morg was urged by bis daughter, Margaret, and hiz sonin
Igw, Roper, to arresl a man they regarded as avil. The dialogue 15 as under:-

FAE I AL G Sanmhnd mmatiers Hage M ala?



Margaral: “Father, that man's bad.”

More: “There s no law againsl that.”

Roper: “There Is! God's law!”

Mare: "Thoan God can arrest him. | onow what's legal,

nol what's right. And I'll stick to what's legal ... Lam nol

God. The currents and eddies of right and wrang, which

v find such plain sailing, 1 can’l navigate. I'm not @

viyagear. But in the thickets of the law. Oh, thare I'm g

forester.”

Ropoer would nat he appeased and he levelled Hhe

charae thar Mare would give oven the Dowil the benelit

of lawe,

More: “Yes, What would you do?  Cut & great road

through the law e get after Lhe Deyil?”

Raper: “I'd cut down every law in England Lo do Lhad!”

Mare: “0Onh?2....And when the last was down, and the

Cewvil turned round on you, where would you hide,

Roper, tha laws from coast 1o <oast — man's [aw, nab

God's - and 05 yvou cub them down - D'you really think

wau could stand upright in the winds thatb would biow

then?...Yes, I'd give the Devil the bhenefit of 3w,

for my own safety's sake.”
i 2 The wary gueslion which confronts us in this matter 5 as to
whether the reasaning of the respondents conciuding that L was not
‘reasenably practicable’ to hold an enquiry betore dismissing the
respondents from their services by inveking second proviso to sub
crause () ol Article: 31102) of the Constitution of Incia in Lhe
prevailing circurstances at the relevant fime was Justitied or not
3 [ha circumslances in which epquing can be dispensod with now
stands explained in the guidelines forming part of Bule 19 of Lhe
CCS{CCA) Rules afler Lhe pronouncement of the judgment in the case
of Lirion af india Vs, Tidsicarry Patgr (1985 3 5CC 198 by the Hon'hle
Supreme Codrt ot fnria,
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4. I the aforesaid matters pelitiohers after Lelecast af news ko
captioned Frogramme Vishesh' with caplion "Ghoos Mahal® on
08.03.2005 at about 9:30 p.m. by TV, nows rhannal "Aaf Tak' whesein
respandents posted in Tihar Jail were shown accepting maney Tror
the perscns lodged in Jall and from thase coming bt mact thom,;
respondents  posted 0 Trade and Tax Deparbment weare shaown
negutiating and accepting monay  rom  public for demng  undue
favours, as a knoejork rcaction suspended all the respondants.  The
petitioners alse lodged an FIR against all the respondents under
Sections f. 12, amd 13 aof the Prevention of Corruption Act on
QU 032000 Lsell,

5. Later on, vide separabe orders dated 27 092005 passed ir the
case of respondents working in Tiher Jail and wide ordors datad
0B.0%.20046 passed In the case of employees working in Trade and
Tox Department of e said State Government the pefiticnars
dinmiszsed thaelr sarvices wilhoul holding any domestic enouiry an the
pretext that the owners of the T, News Channel "Aq) Tak’ reflused W
assnciate  themsslves with any enguingfinvestigalion 25 may  be
conduclad in the martter,

A, These orders were challenged by the respondents by Tiling
appeals and supplementary appeals before the Appaliate Autbonty
which were disimidssed with the only miodifications ol <omverting
‘dismissal’ to ‘reroval”.

7. The roespondenls han approachoed the Central adesinistralive
Frounal Principal Bench Mew Delhie A stranos situation arose before
the Tribunal, i as much as OUA. KMo 2BRA2005, 20052005,
2002005, ZRUAZ005 and 28982005 were dismissea vide order
dated 13.04.2006; while a petition led by One B.D.Bohel being
LA Mo, FA820068 was allowad by a coardinabs hench ot the Trihunal
vide order dated 24.11.2006 without referring the matber ta lasger
bench, A writ petition bearing Ne 7212007 was also filec belare Lhis
Couwrt against the arder passed on 24112006 which stands adinitled
and 15 now belng Laken for dispesal with ather coanected mattors by

Lthis camman crdar,

WOPC) SI2016 & Comerted matles Fang i3 or 2F



i Thies Criginal Applications (0.As5.) filed by the respandents were
reforrod however tooa [@rger Bench in wiow ot the conflict of opirfons
in the two coardinate Banch ot the Trigunal andg were adjoarned sirss
die in vigw af the pendency of W.PAIC) No. 7212007, Later on, an an
applicatinon filerd by the applicant in OA No, 256172006, lngor Genoh
revived the matters and disposed all of them wide order datad
31.08.2009 which is the common order impugned before us and is
subyject malier uf Lhe wril pelitions. Varlous guestions weare (ramed by
the: full bench including the propriety of the later co-ardinate bench of
the tribunal deciding the matter contrary to the earlier wiew of the
Iribunal wichoul referring Lhe maller Lo a4 larger Banch.  We are
Povwever concermed wilh the follewing question giving rise o the filing

i the petiticns befare us:

I YWhethor Io the facts and dircumstanceas af the rasa, g
pawer canforred by clause () of the second provisg L
Articte 31172) of the Constitetion read with Rule 19 of the
Central Chwl Services (Classification, Canfrol and Appsail;
Hutes, 1885 can be justiffaty invoked and the impognma
ardor sustined.
g, e comman around taken by Che respondents In rho appeals
filed before the Appellate Authority os also before the Tribanal was,
that the reason given i the fwo orders dismissing the respondent ™
"that the Mows of Aa) Tak news channcl odeclined in writing to allow
their reporters and jeurmalisls Lo juin in any investigabion nto the
conduct ot the applicant and consequently the case of the
departiment hecomeae weak” Tor dispernsing witl: the engury  was
contrary [ Bule of Law nol sufficient for reaching to the Conclusion
that it was not practicable to hald the enquiry.  IF is also stated that
the decisior was dlso in accordance with the guidelines issued by Lhe
Government of India ikself for invoking clause (b} of 2™ Proviss o
Arkicte 311 (2} of the Constitution of India,
1. The thraoe canditions mentioned in sub-clavse (6] to Rulg 19 of
Lhe CC5 (CCAY, relevant for inveking of sub clause (b of the socond
proviso to Article 21102) provides thal;

WLPATE SN & Carineciad mallera Pags T4 ot A7
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al Where a ciwil servant, alone or togerher wirth hes
asspciates  terrofizes, lhrealens or intimidatos
witnssses who are lkely b give svidence againsl
Rire with tear or reprisal in order to prevent therm
from doing s50; or
(k) Where Lha Civil servant by himmssll or though albars
threatons, intimidates and tarrorizes the officer who
i4 Lhe disciplinary authority or members of his Tamily
=0 that the officor is afraigd tfo ~Aolo the endgoiry
direct it to be bald;) o
ey Where an atmosphere of vialence or of general
indiscipline and insubordination prevills at the Lime
el Che atteampl Lo hald Lhe erquiry is made
11, (he disciplinary authonty s nol expecled o disponse wirs o
disciplinary enguiry lghtly or arbitraly e oul of ultericr motives ar
marely o order o oavord Lhe holding of an enguiry or because e
Department's casse againsgt the cvil servant s sweak and 15, theraetors,
bound Lo Tall,
12,  Before Lhe Apoellale Aulhorly, respondents submicted that the
COrders passed by the disciplinary Authority in Lhese cases cg nat
meel Lhe aforesaid test and thus the ordess impugnead in appoal wsre
liahle to bhe ssb aside, Further the respondents demned the ailegations
such-as accenlance ol money, allegation of existence of cormpact disc
showing alleged perssculion and corresponding  wilh  persons  or
refalives of persons and receiving money nol owned by Lhe
respondents, erc They also guestioned the authanticity nf the
compact discs, |0 was also stated that in the ardar it was nnt oven
allaged thal the respondent in any manner tried Lo conbacs the rews
Lhannel or Lried e influence or tarrorzse witnesses, B was also
submitted that whern regular departmental enquiry was ordered in
case of similarly situated person e, one DroA K. Bachawat thers was
no reasan o discriminate with the respondents. Howewer the appeals
wore  dismissed  wvide comman ordes daled  21.12.2005%  and
A4 002007 except that the decision fo dismiss was convertoed in
‘Berroval’,
13, Itis thereafter the respondents approached the Tribunal where
al=i sirrnlar imsues were raised. The Tribunal allowed the applicat ons
witlet common  ordoer odatec: 31.9.2009 holding  thal ke arders
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dismissing the respondents after concluding that it was nor
reasanably practicabio to hold o deparimental enguiry in thase cases
wara natb sustinable in law.  The petitioners aggrieved from the
aforesaid ocrder filed the aforesaid wril pelilions

14, The order of gismissal passed in the case of RDigambar Singh. an
emplayae of Tihar Jail, {CWHF No, 13806/2009) which is similar to all
olher cases of Tihar [ail Tmployees selling oul Lhe reasan for adapting
Lthe pracedure as por the proviso of Sub clause 2 {b)-af Article 311 af
Lhe Conslilution of India is reproduced for Lhe sake of reference;

“CHTice of Lhe Direclor Generdgl (Prisons)
Prisons Headoguarters: Tihar: Mow Delhi

F11{59):CVigilance: 2005:2187 [atod 2779705
CRDER

WHFEREAS onthedth May, 2005 af aoout B.30 FM,
parews (Lerm was telacast on Lhe A4j Tak news channgl J'---.':I'
Telrvision with the caption, "Tihar Jail bana Ghoos mahal’;

AND WHEREAS Shri Digarmbar Singh, Warde-59%
paslad ab Central Jail Ne. 2. Tthar Jail, New Delhi was stonr
accepting money in lieu of favours to be extended either Lo
prsuners ladged in Jails or Lo Lhose inlending to meet Fherr
in conlravention of the provisions of the Delhi Prisons At
2000 (Delbl Act 2 of 2002) and the rules made hereunder
read with the Dethi [&il Manual;

AND WHEREAS the sdid  Shri Digambar  Singh,
Warder-5499 was pI'Jr-:'fi Linder suspensinn vide this ottice
arder no. F-11(Misc. ) /CNIg . 2005998-1011 dated A May,
200% and further a case FIR Mo, 25,2005 dalad the 5™ May,
2005 wias registerea, amongst others, against the sa'd Shr
Digambar Singh, Warder-5949 under Sections 7,14 and 13
ot the Prevention of Corruption Act, (49 of 1988) with the
Folice Station, Anti Corruption Banch, Old Secelariat: Delini

AMD WHEREAS the abowve rmisconducl on Lhe parl o
the said Sor igambar Singh, Warder-599 is in vialation of
the Toliowing provisions of the Delhi Prisons Act 2000 [Delhi
Act 2 of 2002} and the rules made theraundar rend with
the provisions of the Delhi Jail Manal, narmisly;

“Heolion 9 of Lhe Dethi Prisons Act, 2000 (Delhi Acz 2 of
A00F}

Ofticers not B0 have busingss dealing with prisoncrs
and othars:-
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(L) M officer of a prisen shall sefl o lel, nor shall gy
persan in frust oremplayed by nim sell or lef, or dorive any
trenelil fromm selling or letling, any article t any ariscngr o
hawve any money or other business dealings, directly or
indirecty with any prisoner.

P2 Mo allicer of a prisen shall accept any ailt from 2
prisuner ar a person hawving any deaslings with  orisee
administration.

Pute 145 of Defhi Prisons (nspection, Meglings and Dulies
of (Miicers)] Kules 1985

(1] Mo subordinats officer shall, orherwise than with Lhe
special permission of the Superintendent, at any tima:-

g}  Correspand ar bl arny INtarcourse af
cammunication of any kind whatever with any relative or
friend of any prisoners:

ik} hoeld any unauthorized cormmuonication of amy kind
whatsocevar with any prisoner:

() currespand or hold ary inlercourse whatoser with
any discharged prisance; ar

(d} permit any discharge prisonor or any relative or
intend ol any such prisoner Lo wvisil or remain ar his
guarlers

(7} Mesubordinate officer shall at any Lime:-

ta)  hold any uncessary Converse with any prisones
(k) treat any prisorer with familiarity; ol
(c 1 giscuss any matter relating to the discipling o
regulations of the jail with or within the hearing of any
pisoner:

The conducl clearly establishes that the said Shin
Digartbar Singh, Warder-529 hatd expressed his roady
willingrness Lo exlend undue facilitics and convenisnos:s o
lfan at rmanatary consicoration and this amounted o grave
miscondiuct unbecoming of a government servanl and o
viddation of the Rule 3 aof the Central Civil Services
tCondact) Rules, 19464

ANT WHFERFAS the relevanlt compacl disc has aiso
baerory ey by pe

AMD WHFREAS further Lhe idenlity of the said Shr
LDigarmbear Singh, Warder-299 has alsn beon estabklisned by
a Committes of three jail officers consbitoted by the
Lhrector-Ceneral (Prisons) Wi arder
Mo F.I1MMIsC/CIVIQ.R005/12/2 dated 26 May, 2005, O
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the 2™ Jung, 2005 wvige Committee report diary No
L4 /SCHHD dated 2™ June, 2005;

AMD WHLCREAS the wvideolape faotage indicarod that
the money thus paid for extending undue Tacililies anrd
conweriences to persons visiting on prisoners  was . in
viclation of the Delhl Prisons Act, 2000 {Dethi Act 2 o
2007 and the rules made therenncder read with Lhe
provisons of Delhi Jail Manusl;

AND WHEREAS 1T s clear that the said Shel Oigambar
sgh, Warder-59% was not rocofving money gencinely
owed Oy fim and the overwhielrming vresurmmption thal can
be drawn from this is that the said Shr Digambar Singt.
Warder-5899 Wwas recelving Megal  grabification &z
ronsideration o Neo of assurance to cdarry ool various
uinaullorized and illegal requests which cowla not have
oon Gy way of (g} payment of s salary, (D) his receliving
lrans, {2} s recelving back loansfother manay awed i
fimm and (dl due ta any othor genuine of regsonable
agranc;

AND WRHEREAS the owners of 44) Tak news channel
havo  cafegaricatly  declined i wreiting o allows heir
raporiers and journalists to join i any investination into
the conduct af the said Bhel Digambar Singh, Warder 559
i respect of news telecast made an 4% May, 2005, (0 view
al thiz, ! am satisfied that it has not been reasgnably

praciicable to hold any departmental engquiry.  In view af

this, during any sich departmental proceedings, fiad soh
aenquiry been  ordered, such crocial wilnesses as tho
reportersfournalists of the Aaf Tax TV nelwark Goid nor
frave appaarad for tendering pvicdence diring He 8ngliy

AND WHEREAS further (he waid ShA Digabar 5ingh,
Wardor529 s an emploves aof 2 parbiculary sensiliva
daparrmant ke Tihar [ail, and, therefore, it was expected
oaf tiim to conduct Aimsell weth a hiigh standard of integinly
and nonesty, bt he did not do so;

AN WHEREAS m the Tihar fail ‘there 15 2 wige
variety of prisoriers Houserd, many of wham are undertrials
willh previous convicltions, Comecls mvoived N murderirape
and othar hlieinous offoncos, convicts fnvalved inoottonoes
unger the Arms Act, Explosive Act as also the NOPS At
aed  turther 1ADA  and POTA undedtrals,  dangerous
prisaners ke thaose involved in the allack art Parfiament on
13" December, 2001 and othor death sontonce conwvicts
and dangeraus cominals transfemrad rom oiher 5laies, o
mentan & fewe 0 these dircumstances, given the
propensity of the satd Shri Digambar Singh, Warder-5234 iy
acrept favowrs and give information in New of legal
gratification, the verny secorty of Tikar itself could he
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feopardized. Also, offficials Invalved In souch acts of
miscandiiet tan be instrumeantal in doing anvthing. rangiog
from  fostening disaffecrion among prisoners faciitating
Lhewr escaoe, Lo even facililatmig an aftack on he polson
from axternal sourcas,

MOV, THEREFDHEE, (in wvisw of the above narrated
tacts and keeping in view the ovorall cireumstances of the
case |, B.P.Singh, Director General (Prisons), in exercise of
braee powers conferred by clause (b af the second proviso
Article 311 (2) of the Constitution of india read with ruie 19
of Central Civil Services {Classification Control and Appeal)
Hules, 1965, hereby order Lhal Shri Digambar Singh,
Warder-599 shall sland  dismissod  from service  well
imimediate ettact,

It 15 further directec thal Shin Digambar Singh.
Warder 599k shall deposit all government properties givan
to him, i, idenfity card, uniform articles wirh the Prison
Department imrmediately on the receipt of this arder.

L P 5IMGH)
DIRECTOR GENERAL (PRISONS)

15 Similar orders of dismissal were also passed in the Cases
perlaining Lo Lthe employees of Trade and |ax departmenl vide drdars
dated 08.07.2006.

1. A porusal of the orders waould show that fhe basic  roason for
dispensing to hald that the enquiry in the aforesaid matters was rhat
the TV Channel "Aaj Tak" wide their letter dated Agpril, L9, 2005
addressed o the Addl, Secretary, Direclorate of Vigiance, GNCID has
intormasd that as a policy, the company doegs nol dllow any of s
persannel inchading reportors, journalists etc, Lo join invesligaliaon of
army kind of who have performed their onecrous duty in the public
interest tooinfarm the public the ill-wills in the suciety.  Morcaver,
Channel "Azj Tak”, being a 24X7 channel, they cannol afford any of
thiestt joarna:istfreporters £ join any investigation as they are busy in
rews and current atfairs mallers.

17, In the case of jall employvees additional ground was Lhat i the
HOdr fail “there is a wide varlely of prisonecs housed, many of whom
are ondortrials wilh  previous conviclions, conviets. involved o
murderfrape and olher heinous offences, convicts: involvad o
offences woder the Arms Act.  Explosive Act s aiso the NMOPS st ang
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further TADA and POTA undartrials, dangerous posoners fike those
impclvad in the attack on Pafliament on 13V December, 2001 and
athor death sentence convicts and dangorous criminagls transiseed
friom athor States, Lo mention 2 few ™

18,  Vide common arder dated 31.08.2009 the Tribunal has alloeeed

atl the petitions and gavea the fallowing directions ta tho potitionoes!

RO In wiews of the discussion made above, whgrgas we
appiove the view taken by the Division Bench of this
Tribumal in 08 No. /782006 for some redgsons which may
be the same and for some reasons which moy beoin
addition to the view taken by the Division Bench, we do nal
approve and thus overrule the view taken by the oo
aridinate Bench of this Triburgl in QA Nos 28842005,
AACSA005, 289772000, 2E9,0005 ancl 28882005,

31. Al these Applicalions  are acZordingly allowed,
Impugned arders passed by the concerned authorities, be
it the disciplingry or the appellate authorbies, are set aside
and quaskhed. The respondents wiould bre, howowver, at
liberty Lo proceed against Lhe applicanls departmentally.
Wee are conscious thal there can be only zero tolerance for
corruptian; hut betaore a persan is thrown away by sach 3
stigrra which may nol only ruin bies career bt also his
reputation in sccieby, the arders should be passed only
aller following the due procedure, While, howewver, sctiing
aside fhe orders, as mentioned above, we pass ng orders
af reinstatoment of tha amplayeesiapplicants. It may bDa
recallad that before the orders Lanminaling services of the
applicants were passcd, thoy weore under susponsion.
They would thus rermain under suspension and may be, al
Fhee mest, entitled B subsistence allowance. from the date
Lhey were dismissed, L owill be exclusively up o Lhe
autharities o confinue their suspension  during  the
pendency of  departmental  e2agquiry against Eher,
LConsicdering  the nature  of Lthae case, wea direcl Lhe
-gulherities W conduct the enguiry on day-to day basis and
pass final orders, insofar as, 3l least the disciplinary
aulhurily is concemned, as oxpoditiously as possikle ann
proferably within o neriod of six monlhs from Loday, T Lhe
employess may nol coopgrate, then tor reasons to be
recordsd the respondentls may even proceed ex paris
againsl Lhem, or seek orders on that behalf from this
Tribunal, Inwview ot the peccliar facts and circumstances of
this case, costs of Lhis liligalion are made sasy.”
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1%, Some alher obserdations madse by Lhe Tribunal which refocrs
the reasoning in coming Lo the aforesaid decision are also reprod uced
hercunder:

“24. We have no doubl in our mind thal the judgments
relied upon by the learmed counsel representing Lhe
respondeants  [Pefitionars  hereiny,  hawe  no parity
whatsoower with the facts of the case’in hand, We have
alreacy montioned that by and larmge, reasons dispensing
wilh Lthe enquiry, whether gocd or nol, woeuld depernd dpnn
tacts and circurmstances of pach case. Ihe  udicia
decisions wharcin it was proved ©o the hiit that the
wilnecces who could prove the charge were intimidated,
torrorized and Lhreatened with their lives, would hsve nc
pdatity with the facls of the presenlt case, whore the
witnasses  hawve  exprossed  theie inability e o Lhe
inwestigations, bemy busy, ard where their atterdance
could be enforced through nat only persuasion but alse by
process of law.

25, Snri Rakesh Khanna, learned counssl repressnling
the respondents, while referring Lo the order ot dismissal,
the order passad by Lhe appeliate authonly, the mole of e
amployees clearly shown ar seen accepting bribe at thei
workplace, na denial by the employees of the allegations of
misconduct shown n the videa foorage, a5 alsao n Ltha
nleadings, and by Lhen conducl, would contend that thare
was no necd whatsoever o hold an enguiry agairsl Lhe
cmployees,  Elaborating the contenlion as noted abhowe,
the counsel would contend that the order of dismissal
carmme Lo be passed after the 1V Lelecast, which tha
emplayees also must have seen,  Clectronic media had
highlightod the incident for several days. 1FiF was Lhe rase
el Lhe gmployess thal the sling operation was bhoous, They
gught Lo have procesded against the TV channal Aap lak
for defamalion and also by filing criminal case dgainst
fhem, The wery fact that they kepl guiel over rhe ssie
would be an imphed admissivn on Lhenr behall of Lhe
misconduct alleged agamst them,  When the orfler of
rerminatinn came about, the applitants would stll Lleske no
slep o proceed against the nows channel. They hawve
done mathing in Ehat regard Uil date.  When Lhe appedls
were dealt with and the employess ware shown the video
foutage, they would yet not deny their rale in the ocpisode,
or that they were nal the persons shown accepting bribe,
The counsel has placed relionce ugon some ohservations
made by the Honble Supreme Court in g recent decision in
Lhe matler of R K. Anand (supra).. We have glvan our
thowghtful consideration to the contentions of the learnod
counsel as noted above, bul do net find any menit Laacaine,
We may absarve at the very oulsal that Lhe concerned
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aulbarities had such evidence in Lheir possessian which
may substantislly prove the guilt of the employvees, does
not dppear Lo be a ground Lo dispenss with the enguisy IF
thiat was tg be Lo, no enguiry may be held in any sLing
aoperation.  Such codrse Lo be adopled would ke fraught
with dangerous propositions and evil propensitics,  The
merdis, aedd in particular the electronic media, would Lher
ausurne Lhe role of complainant, proseculor and judoe, all
rolled in o ane,  The basic or tundameantal governance, be il
admiristrative or judicial, in our country s based upuon
checks and balances, If the media is o o made s
powerful wirhout any checks ard balances, scme timaes, ir
not always, most innocent citizons may suffer having been
ramed up, We may not ustrata, but there s no dearth ot
cases whore sting opomtions have heen found o be
doctored ar morphed. There is'ng dearth of cases ns wrel
which may appear to be open ard shub cases, hat wher
puat b tridl, they end up in g smoke. 1L s ot unknawn thal
I Lrap cases where an employes may have accepted oribe
arcl caughl on spolb, ha courls i e consnopiicent trials
hawve held Lhe money to have been throst upon Lhe
employver out of sheer grudge, vindictivoness or mala
fides, [nour considered view, no one i Lhis caountry can be
condemned withoul being heard. Mo doubt, msofar as Lhe
emiployess are cancerned, enquiry against them can he
dispensed with, but that has B bo bhased uponn cogent
grounds to be manfionad in writing; anhd we ga not acoopt
the coptention raised by Shri Khanna that if the evidence
avallatile with Lhe proseculion or Lhe department may
clearly show it to bo a case of delinquency ot an employee,
il woudd e a gond ground mo disprnse with the onguiny

20, Imoa given sel of circamstances, avallability  of
ovnnwhaelming evidence' may bhe oo of the grounds o
dispenso with the enguiry, Dul in no case, it can he the soie
ground,  In the present case also, ab the most, avallabiliby
et the evidence, overwhelming according o rhe
respondents, hut disputed by the apolicants, is also ong of
Lhe grounds for dispernsing with the enquiry. The frst and
the foromost eason (5 Uial the smplovess of Lhe jews
channed Adf Tak would not appear, I the first and the
grtmary reason for dispersing with the engueiry s fo be
redected, the socond with regard to geallablity of clear
evidence with Lhe respondents against the ompicyoos,
catel swstaln, We magy also mention that even Hictgh,
LShn Khanna ma)y stabe the present case o be one whers
guithentic and unrebutted evidonce was availafe with the
responiants o pin down the  amployeey wilh o the
affegalions afl carruplion dganst e, but s0 s 0ot cviod
safd by the respondent authoditics. IV may be recalled that
while roferring ta fhe wideo folage Indicating thiat the
money was paid for exteniding unauthorised ana Hlegal
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faviours, the  concerned gothorities obsarved  hal
avenvhclming presumption ol be orawrn. The
authorities haa also thus not gone Deyond drawing an
averhielning preswumolion.”

(Emphiasiy added)

A0, Boforoe us, IL s the submdssions of the peliioners Lhat the orger

passed by the Tribunal is liable to he set aside infer alia for the
fotlowing amongsl olher reasons:

i I hal under Article 311820 (b) of the Conslitulion of lndia,
chduiry can be dispensed with when it is not reasonably
practicable to hold an enguiry. Since the Neows channal
refused tnosend their reporters for evidence, Disciplinary
Suthority terminated services of hase whao were clearly
visible in CH accepting money from an outsider and
before  toking such  action disciplinary  authority
cunslituled a commilles of gilicers Lo identify thaso whn
wore clearly caughb on the carmera accepting reoney

il Mal none of the Resparddents in then ©A or Appeal have
denied their presenco nor have initiated amy procesd ngs
against the Aaj Tak News Channal, in case Iho lelegast
was [alse reporting, Moreso, even in the farensa roport,
vaice has baen matched and hence the authentdciby of Lhe
L1 also stands proved,

fi} Thal the casze of Lhe Respondent s dislinguishatls Trom
ane [ AK, Bachawat in whose case regular enguiry (s
oeing held, because he had already retired by the time
action was initiabed against the said afticers: henee

LS

proceedings had to he inicigted under Rule 9 of CCS

Pensiony Rules. 19772,

iv) i has alsn been arguad thal during the proceedngs
undertaken by the Appellate sulhorily respondents hgve
alzo seen the video take, Even in appeal Lhe respundents
hawe nol laken a stand that they were not the persons
who were shown in Lthe dise as the person involeod in
gecepling bribes. |Uis also stated thar wher large scale of

aificials skarling from Group 1V o Gazelted Officer are
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L)

(i)

caught on & camara Laking hribe, there is ne nocd o beid
a [ull fedged enguiry. IL was thus submitton That
dimpensing with the services of Lhose emplovees by
frvaking pravisions of Arlicke 311020} of the Canstitution
al India was fully  justified for also sending 2 mossago
that corrupl officers will not be oloratea,

It is stated that bafore the Tribunal towas argued by thie
petitioners that it is difficull o constrag that thore s any
tea Birncal fabrication invoivad inorecording just o pul the
charged official down, The committers of three jail uificers
had seen the concerned CDs gnd had iderstitied fhe
persons,  In facl the Iribunal also walched the Ths and
video tape. The Court ever wanled production of chip as
a primary evidence bul (L could nab be mads ovadlable.
Trough an additional afhidavit was liled on behall of the
patitionerss wherein it was pointed oot Lhalt Lhe widen
cassette of the sting operation contains recarding of ail
thee B2 officials of Salos Tax Deparbment accepling bribe
firim the bribe givers in their office withoout any fear and
hesitation.  The sting operalion was shat by She |aial
Kathuriva, Carmeraman by Spy Camgra in &-5-F horeal
Alter Lhal., the recording was transferred noa digital
shape. The produced video cassctto was prepared from
the  digital slorage in the Video Room owhoch segs
Absolutely unedited and rothing had heon added o
deletedfalteraed/addad n Lhe cassella, All @ gadgels
inatruments used in the sting operation "Ghooas Mahal”
Rave been re-uscd and as such news chanrmels do aol
Fave any record of the sting eparalion excepl Lhe video
cassette which is the true copy of Lhe sling cperalbon
nrepared by the above-said mechanical devize. The video
cassetts was sont to the CFSL for volce comparison which
Jawve posilive resalts.

It has been submitted Lhal the raterigl which was

avallakble with the authoritics and which was also

(C} 522000 & Sonnectod matters patpe 34 ut 32



produeed  before the appellate authority  where  Ehis
respandents were alse made aware to what is the
malerial againsl them and even bafore he Tribund ano
thorcfore there was no nocessity to set aside the oroers
passad by the petitioners which in the tacts g Lhe Dase
wera fully justified for Laking recourse to provisions of
Article 31L(21Hb) ingsmuch as in wiew of the ovarwhalming
avidence available with the authonties and the refuszal of
the news channel officials to come and pgarticipdls 0 Lhe
COOUiry N case iFowas g0 soio instituted was sullics Tor
cancluding that & was a fit case b dispense with the
enguiry and to pass the orders wherchy the respondonts
were  dismissed on account of serous misconduct
cormrmitled by thern which involves accepling Brioe on the
face of it shews that the rospendents wha weare deall with
only atter the satisfaction of their denlily by Lha three
memhbors of the Committee who saw the casselies and
only afror satisfaction nf the ideabity of the persons
cancerned, gave Ltheir reporl o Lthe Government and it
was an that basis the disciplinary authority has taken
grlion againsl e respondent which s fully justilied. ICis
Lhus submitted Lhat Uie orders passed by the Tribunal s
liable to be quashed, Taking into consideration Fhae legal
provisions enshirined  in Article 311(2HE) of  Lhe
Constlution of Irndia and the tacts of this case.
21, Tha petiticners have relied upon the fallowing judgmenks:

A Sen & Ors, Ve, UOT & Ons,, 1883 (4] 500 6420

Kuldip Singh YWs: State of Punjab & Drs., 1296 (10} 5CC 6589

1. Sahadeo Singh & Ors, Vs Uniaon of India & Ory,, (2005) 8 500
e

4. AjIL K. Mag Vs, Gen. Mdanager, Indian Qil Corparation LEd. (2155)
P S

5. Direclor Town Planning Maharashbra & Anr.. Bhalchanor
Kukkarni, (20068} 5 500 464.

G. Romesh Er. Sharma Ve, UOL & Ors. (2006) 6 HEC 5106

7. Southern Railway Officars Association & Ans Ws, U0 F2002) 3

SCE 24
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22 00 the other hand, the respondents while supporting the order
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passed by the Trbural have urged that the arder terminating the
sepyices of Lhe respondents without bolding an enguiry procesdy
srirmarily an Lthe ground that the aews channol who was instrameriks
in conducting the sting operation declined to send their empioyess Tor
leading evidence betare any authority, This is despite the faco rhat
those very witnesses stand included in the list of witnesses in o
geparlmental enquiry insbituted by the pebilioners  againsl oo
U A Bachawal and Lhe said snguiry is gaing ahead withoot any
ol fficulty Iz is suamitted that this ground alone urged by the
respondents doos nob satisfy the test for dispensing with reqular
anguiry for imposing major penalty such as dismissal from sereion, i
nal in gwcordance with the scheme of Arlicle 211020 E of the
Constitution of India. 1L s contrary to the guidelines issued Dy the
Government of India after the decision was givert in lulsl Ham Patet’s
case (Supra). As regards the plea that there s owverahelicng
evidence is also not sutficicnt to dispense wikh the enauiry irtasmuch
gs ifevidence is available with Ehe palilioners There is i rooson an Lo
why anguiry ke not haola.

23, Respandents hesides relying upon the judgment doliveroo by
the Supreme Courd i the case of Tulsi Bam Patel (Supra) have zlso
relied yupon the fofllowing judgmants:

i Choueal Securily Officer & Ore. Vs, Singhasan Rabi Das,
AR 1991 Supreme Court 1043
i} Sabyavir Singh Ve, U0, 1986 5CC (LaS) 1
i} fagdish Vs, U, 04, dated 1515/2001 decided an OF .02 2003
%) Mohant Ram Das Pralkkash Ve, Bamesh Cahndor & Cles 1189909
(X SCC 420

24, We have heard the submissions made on hehalt of the parties
and have perused the recards

2. In the presenl cdse as stated abowe, the basic reason For
dispensing with the onguiry = that T% channel  Aaj Tak wide Lhein
letber  dated  19.04.2005  addressed  to Additional  Sacreary,
Dircctorate ot Vigilance, GNCTD informed thal as a policy, Lhe
company would not allew any of s personnel including reporsoes,
aurnabists otc. ta join investigalion of any kind, as they porformiod

fhiels anercus duty in the public interest to inform the public the il
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wills in the scciely, and that, the channel &a, Tak being & Z24x/
channel, they could not afford any of their jr}lsfr1;ali.=;tf. b juire any
mwestigalon as they are Dusy o0 fews and current affairs matrors, 1T
5 uny un e basie of Lhe aloresaid the disciplinary authority
recordoed ity salisfaction that it was nol reasonably practicable to nald
A departmental enguiry and that hod such cnguiry beern ardersd,
such crucial witnesses ds tho reportarsfjournalists of :—-r] Mdie 1w
Metwork wauldl nof have appeared for tendering owvidonoeo, and
wilhioul their aclive assislance in the matter of conducl af enguiry, no
meaningtul enguiry could have been held.  In addition te Lhal Lhey
have also rofermcd to pverwnelming presumption drawn from Lhe
withed rcu-:iLage.

26. The Tribunal has not agreed with the aforcsaid roasons mowicw
ul the LDepartmeantal Inguiries  (Eaforcement of atterdance of
Witnesses and Produclion of Documants] act, 1972 which cermits fhe
disciplinary authority or the enguiry authority as the case may ke Lo
summan and comper attendance of witness and  produchiicr of
docarments nacessary for holding  an oenouiry  in departrantal
proceedings. Iy facl, Lhis att was framied 0 wview aof the
recammendations of Santhanam Cormmiltees and as per the provsions
contamed in Section 2 of Lhe AcCL which gpplies g gavery degartmertal
encuiry, Inguiring Authority is empewered tn enforce the attendance
ar witnesses and production of documants in accardance with the
powears confarred on Lhe said guthority under Seclics S oof Lhe
aforesaid At The Acl of 1972 has heer added as a separdbs
chapter. The Cenfral Vigllance Commiission has also emphasized that
hie provisions of the aforesaid acl Can be lakern recourss 00 Cases
recourse Lo in cases where Uherg s possibility of privale wilnesseas,
who are required to provide crucial evidence, cvading appoarmnce
hetore the enguinng authonty, and that the Act i5 applicable o all
encuiry proceadings where lack ot integrity is & charge or part of o
charga, and fusther that the enquiring authority authorized undear the
Act s cnnferred with the powars of a Urial cowrt 1o sdmmon
wilnessesidocuments, and such summuons shall be served Lhrough 4
District judge, Accocdingly Lhe reasoning of the disciplinary authority
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Loy dispense with the anguiry anly on Lthe aforesaid ground was held L
Le incarrect fallaciaus and arrived al in gnorance af law,

27 in the impugned order the Tribunal further nbserves that the
Lz sLing operalions which were Carried oul Oy the TV news channel
Ag] Tak on 08.GF. 20015 and 04.05.2005 and the news was oclocast an
[he same day when the sting aperatons were carried oLt 17 s,
howeewer, of importance to note that while Ehe orders dismissing e
employveas of Trade and Tax Deparbimens were passad on 05.0%, 2005
and Lhe appeals (iled by them was dismivsed on 2210102008 wilh
respect to Bhe sting aperations pertaining to Tikar [ail the same was
carried out on 04.05.2005 and tho tolecast was dene on the same
day, The employees were suspendoed and criminagl cases regislarad
against them on he next day itselt. They were dismissed from
service on 29002005 and their appeals weore  disminsod on
Q2.0 MO, In theso circomstances the Tribunal has obserceo that ot
vedy ol g case of any emergent situation and sufficfent me Nad
rapsed Which wonda havie onabled Bhe disciplina!y autheoty o Gcla an
enguiiy In this matler,

28, The Trbunal relying upon tho cose of Constable Jagdish Eumar
i QA Mo 2253020006, 5.10/07; Rala Ram Vs, Speaker Lok Sabba ang
Qps, 2007 (3) 5CC 184; Sudesh Kumar Vs, State of Harvans and Oy,
2000 111} 508 525 has also abserved that when allegations made
against an cmployes are based upon video fooldge, disoensation of
enquiry has net bean found favour by Lhe Apesx Courl,

29, 5Some observation made by the Tribunal in para 12 o the
impngned ordeor which highlights  discrimination qua the present
respandants in the matter of holding a departmeontal cnguiry swiz-o-uls
one Hub-lnspector af Police on wham alse sting aperation wias
underfaken by the same news channel and wharp enquiry was helo s
alsn raproducan:

In DA No 26572006 in the matter of Krishan Kumar W
Gowt. of NOT of Delhi & Olhers, & misc, application bearing
MA Mo 23172000 came to be Mled during pendency of the
DA The prayer in Lhe misc. application is fa permis the
applicant to place on records additional affidawit.  in the
addittonzl affidavit iU has inter alia been pleaded thst the
same nows channel had carried out o sting operation in
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respect of some afificials of Dalti Police, In that connaction
Sl {Fxc, ) Sabhen Barik was chargeshected oo 14007, 20040
He had made demand of Rs, 50,000/- and the incident of
demarnding maoney was recorded by the channel Aaj lal
witiich was so menticned in the chargesheet (ssued against
hire, 1 is further rmentioned in the charmgesheel ssued
agaist him, It 5 turther mentioned that the charge
against the 51 was nol only of asking for money bul also of
rgnning from Lhe camera after he redlized thal Lhe
vonwversglion was being recorded. It was subsoouonthy
tolecast by the TV channel and watiched by public. Even
Lhaowgh, Lhe incident of demanding and accepting bribe was
af 03.11.2004, 51 Sobhen Barik was chargesheeled on
14.07.2005, far hetore at least the employees of the Trade
b Taxes department were disiissed from servige, and far
before the appeals nf the emplovees of the jail degartment
wirre dismissed. The disciplindry or the aposllate avthority
“new ar wore at least supposed to know that by the Lime
they pazzed Lhelr respeclive urders, an employes of rhe
palice gepartment was being proceeded departmenialiy on
Lhe allegations which could be proved anly by thaso who
carriad out the sting operation and whe were from Lthe
same TV channe! Aaj Tak onlv, It is then pleardad n the
addilicnal affidawvit that the correspondent wha canducrad
the csting oparation was Shy Dhirendoer Pundic, and hos
mame was lisled in the list of witnessey galed 14,07 2005
as. PyW-10,  On 07.11.2005, Shri Fundir appearcd anc
deposcd in the departmental enguing”

30, The Trbunal also noliced asbeut the tase ol Head Conslable
Hamesh of CRPF who was on duty i Cenbral Jail Tihar on the dabe of
sting operation and whoe allowed tho car of the roporter inside the jail
and was secn in the D opening mair gate for allowing the car o
enter after accepting the money Sul he was nol dismissed from
sepvice by irvoking &rticles of 311 sub-Clause (7). -

31, The Iribungl alzo observed that in respect of the incicent
crimminal cases undeér Section 7, 17 and 13 of the Prevention of
Corrupfion Act read with Section 1208 of the IPC stood registered.
The respondents placesd on record the list of witnesses who have o
e exaimined In Coaurt selzed of the criminal trial, Admittedly, those
who carmad out the sting operalions were ciled as witnesses, The
stalermenls of all these witnesses wore recorded under Section 161
cor P They fully cooperated with the prosecution nol anby in malking

statement under Section 161 CrPC, bul in supplying the migterial
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available with them as well, Even thoudh, we arm conscious that thoe
orovisions conbained in Cr.PC are such that g parson cannmol ~efluse Lo
b a witness it his evidence may be relevant in a criminal trial, andg’it
he may refuse, ha can be proseculad as well, ol Lhe fact that Lhose
w1 carried oul the sting aperalion were cooperating and despite e
letter daten 19.4.2005 of the news channcl Aaj Tak, had weillirmgly
made their etatemants ana supplied the malerlal, oughl to bave beon
A factor for cansideration by the concerned aurhoritics but na sieh
change hos beaon shown in their altlitude.

32, The Iribunal Turther noliced Lhat in Larms ol a nolice issued by
this Court to tho news channel Aaj Tak, they supplicd unedited and
campiete version of the telecast (audic and vistal) bofore this Courd
pry-thie ledinsd counsel who appgared for the TV Today Netwark, The
Cls were urdersd Lo De kepl in sale cuslody subject o furtner
direclions,  Even though thess direclions were given by s Courl
connectian with the security in Jali Bbul 1L shows thal the matersial
wihich s awvailable can be produced and iF not produced can be
S mnnoed.

33,  The Tribunal has also taken note of the judgment gives by Fhais
Court in the case of Surinder Kumar who filed WR(C) 1735872008
agninst the order passed by the Trbunal in QLA NG 23622004
whereby he challenged a decision of his dismissal from service by
invaking provisions of Articls 311 (7)) (h) ot the Constitution the
departmentally wherae the ennguiry against him was dispenzed with
am arder dismissing him from service wasy passed.  The writ pesition
against the arder of the Inbungl was assailed betare this Court by
wary ol WLPIC) LY SES2008 which was also dismissad by this Cours on
24.04 2008 In Lhe sad case, the dismissal of ASI Suringar Kumar
was based upon the recordings shown to NDTY yet this Court made
the following obsarvalions:

“In e eygpiaion, 845 reasonably cracticalie to conduct the
departmental  enqoiry in the presenl case  of  siing
aperation, The deparbment rould have proved the charge
againisl (he respandant OV exaimning the wilnessey fiom
ALY w0 carned out the sting operalian. We are further
uf the wew Uhat conducring of the departmental engoivy in
sting aperation /s ail the more necessary in arder Lo rule
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pidt the poszibiity abt any. mobtivated acton i osting

aparation. Whothor such a sting operation was gemuin, ar

nod fias Lo be proved Dy cogenl evidence and for ths, o s

not aifficalt to produce the matoral withossos,
34, Tribungl has also cbservad hal neither Lhe empiovaes werg
given any oppartunity to explain the allegations levelled against trem
aefore the order of dismissal was passed nor-a show cnusn nofico
was given th them in this reqgard nor they were associabed with any
fact finding enguiry. Even betare the Appellate Autharity the record
dnes nat show that in overy caso the |ieutepant Governar has soen
Lhe C0F himselt or the employees gol g chance ta see the same,
here s nathing on record o show Lhal the employess were
sporifically asked to respond about allegations of accept ng the bribe
allegedhy shown in the video toctage. Merse acceptance of maney by
the employecs himselt does nat @in down Lhem with accapting bribe
or ilegal gratfication unless and until the person who allegadly gave
Liribses conmess in Lhe wilness box ard says so
35, The Tribunal has turther observed thal from the amdavit Tiled
by the Mews channel L could not be intorred that the 02 producod
wih a true wersion of ity orginal as it was prepared from digital
storage In the videa room of Lhe NMews Channel.. The [ribunal has
turther observed that from the transcriplion reliad upon IL s nol
possitle to make oul as to whether the employees had cemanded
rrcneey and 7 sodor whal purpose.  In some of the cases there iz no
Lranscriplion of dialogus betwecn the employees and those who
canducted the sting operatian,

Jb. Now, coming t tha citalions reliec upon by the respondents we

2005 111 5C0C 525 pursuant to preliminary enauiry a dealing clerk was
dismissea from service wilhout regular departmenta 2nguiry on
peing salisfied that it was not reasonasly practcal Lo held an enoguiny.
Reason recorded for such satisfaclion was that the romplainant being
a forelgner may leave the country in the midst of the enguiry and that
he was nel dikely to name the delinguent official during Lhe

departmental procesdings. Here alse, refiance was placed upon 4
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news e appearing, I Hindi Daily on 01,12 1999 where reference
was place uporn & cormplaint made by Japanese nalional, afler a
preliminary engquiry. .S P, Yogender Nehra | taking nolte that the
[ananess national may have Lo legve the counbry and ke was also not
willing tn namo the delinguent offifer as he fearec harassmenl | But
Lhe sLalemenl of ASLHShiv Dutt, in-charge, security branch, and A5 Lal
Singh clearly revealed that L was HC Sudesh Kumar whao was pestod
A5 foreign reglstration clerk in e district police office gn 1.10.199%,
and he had processed Lhe visa extension case of the Torggn nabonal,
and that he had also deposited the extonsion tee of Bs 2100 in Slale
Bank of Patizla, having satisticd that there was no doubt whatsoewer
about the identity of Sudesh Kumar whe accepted illcgal gratificat on,
dispensed wilh Lhe enguiry. 1L was also manloned in the nrder fhat
the lapanese naticnal was likely to Ir:'E'w'é the country. Despita the
facts as mentioned above, where the tforeign nationg| fell Laraatened
amd was leawving the country and thus, may not be gvailable Tor
migking slalement, the order of dismiszal of the aoppellant was act
asicls by halding that dispensng with g regolar departmental epauiry
WS e

17, The wiow taken by the Tribunal that row tootage of video film
seen iy someone whe is to appreciate the evidence may bave same
evidentiary value, but, the edited version of the vided film cannot be
marte: Lhe sole basis for relurning & finding., Unless, Lherefore,
corroborated, it would have no evidentiary walue,  In fRis regard
reference was Lo a judgrment delivered by the Apox Court i Rafa Bam
Pal Vs Speaker, Lok Sabha & Cthers [(2007) 3 SCC 1841

A6, Inthe case of Ox, Cohstable Choley Lal Ve, Union of indig 2000

(10} SCC 195 and Ors. also relizd upon by the respondonts gealing
with tho - opinicrn that & was not reasonably practical Lo pold e
enduiry in the facts of that case the Apex Cowt has been pleased to
nbhsciree as fallows:

3 M radav, learned counse! appesnng  fae Hin
appeliant contonds that though the emplaoyer has the
pawer  to dispense  with  an  enguliry  under  Article

112, second proviso, clause (B ot the Constitution
Ll Lhe conditions preceaont for exercising that power
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haire now beony indicated in several decisions of this Colrt
and i the presen! cane, those condibions precedent canno
e said e have been satisficd,. Mr Choudhary, the (earfad
Semiar Counsel appoanmy for the respondaints, on rthe athor
haricd. contendad that the apopellant himsel? baing g Police
Constable could Aave nflugnced the witnesses wha woua
Have come o the departmental engquiry and 5F i hal
gieund the departmental authonlies apprahended that the
arquiny wowld not be reasonatie and fair, Lhe concoosion
Camnnr e intorforog Witk

Having oxamined the cival contentians of the ,rJJr.-r“ Al
bedring (o mind the law laid down by Lhis Court indicaling
the  oircomsdances  under  wioch  the  enguicy undds:
Article 211072}, second proviso,  clause () of e
Constitution Can be dispansed with and applying the same
to the facts and Sircumstances and Ue reasons advanced
by the authorities In arfiving at the decision. we have o
nesitarion . rome o the conclosion that Hhe
ardes dhypensing with e deparimental snguiry s ool i
gccordance with 1aw and necessarlly the order of dismissa
cAnnul be susiaimed, We docordingly sel gside the arder of
disnissal passed against the appellant and porrit rhr
Jeuar'-nenr i autharity to Acld an enguivy If so gesired, |
aocordance with line and come tothe canciusian in Fie said
proceeding, J

&k Lthiy slage we may dlsa abserve that in the case o Uodon of

India s, Tiulsjiram Fafe! (1985) 3 5CC 398 which s a landmark i

dealing with cases of this nature this Apex Court had been aleasad to

|'\.

40,

tine

pet

W

aild]:

"Although Clause (3) of thal arlicle makes the decisioh of
the gisciplinaly authooly In (his bahalf final such Snalily
cian certainly be tested in 2 oot of Ay and interferod with
i the action 5 found o be grbitrary of mald fide or
maiigtog Dy oxtrancols consideralions ar merely a fuss
fo elizpesnses willy Hre enaiing. ™

MNow comilng Lo Lhe judgments relied upon by the petitinners we

that rFhose judoments do aoal Come o the pescue o Lhie

itioners (0 the peculiar tacts of this case inasmuch as;

al in the rase of AKX Sen(Supra) the apex Cowl was
concarned with maintenance of discipline ds of vita! importance
far armecd force in the case, when membars of the [orce began
an ayitation Tor recognition for the ground on several demands
which oxcalated into a full scale balle, IL was hi=lg Lhsl no

- =
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parsnn with any reasonfsense of responsibility can say thal m
such a situatinn holding of cnguiry was reasonably praclical

(o The case of Kuldip Sinah (supra) pertains B dismssal ol
Lhe appaliant in that case who was found indalging 'n activitios
nrajudicidal o effective funclioning of Lhe palice force, as he had
close inks with extremists and was found helping them by
prrovdiding information of the Police Deparrment.

) In tase of Sanadec Hmgh & Ors. Vs, UGOE & is oo
indepondont evidonce was avallable,

5 i I the case of Bomesh K, Sharma (supral, the appzliant

was dismissed from service under Section 20(1) v Rale 11
gispensing with enguiry, which was challonged as baing illegal
arwl Lthe engquiry was abandoned midway, The Court obserend
that wrder provise Lo rule LS, Chiel of Army Statt & Obher
nthicers are competent to order remaval wilhoul comalying with
the procedure et out in the main part of the rule afle
certify ng that it was ot reasonably practicable fa comply with
Erie prowisions seb oul and tha fact thal Lhe enouiny was nal cun
thi appeliaut bul 0L related o the ncident, held thal Lhare was
nulhing wrong with the ordes of disrmissal. Thus, I was a faso
al defence services, Lhe peliioneis cannol derive any party
with thial case.
£} Simildry. Lhe judgment in Southern Raibwiay  Ofticers
Anaocidtion & anr Vs, U0 was alsa given in poculine facts anda
rircuristances of that casa,
41,  Taking inte consideration Lhe jodgments ciled balore s by Uie
parlies and also Laking note ot the cbhseorvation made by the Trikonal,
we ggres Lhat reasons dispenszing with the enquiry whether gooc or
not, would depand Vpon facs and drocumstances of eacs caso. 10
case where QL s proved Lo the hilt that the witnesses who could prove
the charge were infimidated, harassed and threatenso with their
[hves, would cerlainty Rave no parity woth the tacts of the prosent case
only because Lhe wilnesses have expressed their inability o join

invastigation baing busy, cannat he a reason (or dispensing with Lhe
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enquiry as their presence can be secured by applicat'on of law
availabia in the Statute Books for their aopearance,

az.  Having gone Lthrough the entire material we gre consbiained L
aping that the way the Governmernt has procoeded in dismissing the
senvices nf the respondents by dispensing wilh the enguiry for the
redsons slkaled in Lthe orders as guoted s cantrary to rule of law which
i< the basis of good gavarnance and constitutionz! coligation impoesed
Hpan the Govarnment. 1T is tree thal prevalling corruolon in the
fOovernmaent officns nas heen exposed by the news charnnel and
syaryDady would coemmend their elfarl in doing so and also ask Tor
torthwith dismissal of the corrapt officals whn woere 2xpossd. As 3
means for curbing the menace, they may glao eping that 2 short cat
has becn adopted by the petitinners {of dispensing with the engquiry)
was . justified. However difference between the percepbion of an
indiwidual is then to be guided by the rule of law, One of the hasic
principle smoudied in fule of Law is to abide by Principles of Natural
|ustice which imbibes inherent principles of audi alteram partern, that
i5 toosay, nobody s condemnesd unheand.

43, As abserved by the Apex Court tho rule of auill afteram partam
reguires an gpportunity of hearing e a peraon who is lTkely o pe
afeclad in a4 dedislan W be laken by & disciplinary authorty. He
shix Is cortainby entitled to hearing may be only by issuance ot & show
tausn notice even IFthe situntion is umgenil. We can make refarence
L the case of K1 Shephard & Ors Vs, Union of India and Qs (198714
SCC 431,

44, It would be relevant to take note of para 13 of the judgment in

Fhis case, which reads as under:

*13. Matural jusiive has varicus facels and acting Fairly 1
poe b them,  RABD wiwch  manitored  the three
aimalgamations weas reguired to act faldy in Uhe facis of (he
case, The sifuation necessilated & participatony englivy in
regard to the exclodod employvees, Sincs the decisimn to
oxciude thom from service undoe the transfores bhanks s
grounded Upon a sel af facts the correciness whereo! they
ey, If an vpportunity to know the aflegations and m kave
thefir say had been alforded, they cowid have no grievance
un Hus starg, The action deprives them of thoir livalifond
and brings adverse dvil consequences and could obviously
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Nl Be fakenoon tha fpsa gt of RRI offficars wathoot
verfficabion affects, L s guile possible thal @ manouvering
afficer of the banking company advorsely disposed of

towaids a particuiar empioyee of such bank coold maika a
revacet dgalinst such gmplayes and have b excluded rom
fiirther senvice undar the Fransfores hank. The possibiily of
exclusion on the basis of some mistake such as to idonkiby
cannat alsa be ruled out, There is all the more
duprehansian of this tyvpe as (e wocess (as m he
complated quickly and very citen the recoerds of g large
romber af erpdoyess have to be scorotinised, We are of the
wiew thal rutes of nalural jusiice gooly o admimistranve
actinn and in the stant cazes the decision o exdode 3
seclivh of the empioypees without complying  with
requircmeont of natural justice wias bad.”
45, Anoapguiry can be held by issuing show cause nolice and qiving
2 copy of the lelecasl Lo Lhe delinguenl ermployees and give them an
opporburity ta explain befare taking a Tinal view as to woether i is &
case whore 8 regusar department ecnguiny under Bule 14 of [he
CORICCA] Rules should be held ar further enguiry be dispensec wilh.
Howeawver this also has not been done by the petitioners in this Case.
The arguments submitbed on behalt of leamed cownsel Tor the
pelilioners Cthat during the caurse of hearing of the apptal the
respondents have seon the recordings and, thercforo, thoy ar awace
Gt their rele n Lhe episode and nane of them dispulea Lher prasance
al the locatian or thoir appearance in the casscrtes which were
lLejacasl s of no cansequence as playing ol such casselles belarg the
Appellats AuLhonly would not meet the reguirement of Lhe principles
af ratural justice al the Enguiry Officer lavel
46, While we are of the opinian Lhat o gispense with the sngoiry sas
wirong, we shoule net be understood 2s saying Lhat Lhe cepth of the
eraiicy shondld e equivalent o thal of a trial belfore g crimnal courl.
The least which could have been done was to inltiate an enguiny
place a capy of the cassotte on the enquiry file, supply a copy of Lhe
casselte as elecast Lo the employes, give the employes opporfunity
to cxplain, Though not fecessarily record all explanatons that he
fgives,  Bwidance ol soms:one like a committee of officers who have
sews|) the telecast andfor of those who carried oul Lhe lelecast ¢ould
e recorded. [herealler, the committer or the engquiry officer <an
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view and come Lo their condusion as to whothor it wouid be In the
imlerests Gf justice to oremaluwrely terminate the services or bage
snima other action as may be thoughl proper,

&7 A modizum of depth st the enguiry would have sufficed.  We
should also not be understocd as saying that the wilnesses o Lhe
channel would be regquired for such enquiry, We pead nob gn into
further delai’'s of what aughl o be dune al Lhe enguiry as L s for he
disciplinary autherityfenguiry officer to determine, ang rest, cerzent
with noting that In cur view the dispensing with tho orgueing was not
justifiad

43,  Taking all these facts into considermtion, we find curselves in
agreemant with the conclusicn reached by the Tribunal, though Foar
somewhat different reascns, as we have noted abawve,

49, In view of the afuresaid, the writ petitions are gismissed with no

arders as Lo casks,

MOOL CHAND GARE, ]
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