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IN THE HIGH COURT OF DELHI AT NEW DELHI

Reserved on: May 31, 2010
Decision on: July 12,2010

WRIT PETITION (CIVIL) 14034/2009 & CM APPL 16083/09

EX. SEP VIRENDER SINGH ... Petitioner
Through: Col. K. Digambar Singh, Advocate

VErsus

UNION OF INDIA & ANR .... Respondents
- Through: Ms. Jyoti Singh, Advocate

CORAM: JUSTICE S. MURALIDHAR
ORDER
12.07.2010

In terms of the common judgment rendered today in Writ Petition (Civil)
9478/2007 titled “Wing Commander M.P. Sethi (Retd.) & Ors v. Union
of India & Another” along with eight connected writ petitions, this writ
 petition is dismissed with no orders as to costs. Application also stands

dismissed.

A copy of the judgment passed in W.P. (C) No. 9478 of 2007 be placed

5

S. MURALIDHAR, J

4f0r[hw1'th on the file.

JULY 12, 2010
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IN THE TIIGH COURT ()T‘ DELITT AT NEW: DELIIL
. Reserved on: May 31,2010
Decision on: July 12,2010

WRIT PETITION (CIVIL) 9478/2007 & CM APPL. 17858/07
WIN(J COMMANDIR M.P. SETHI (]{l TH)Y& ORS Petlioners

Through: Mr. Rakesh Tikku with

Mr. Prakash Gautam, Advocatc

VErsus

UNION OF INDIA & ANR ... Respondents

Through: Ms. Jyoti Singh, '/\dvoc:qte

WRI'T PETITION (CIVIL) ‘)525/2007 & CM APPL, 17‘)31/07

XN, K KR[SII/\N KUMAR & ORS CPetitioners
Through: Col. K. I)tgambm Snwh /\d\/()mu
VEISUS
UNION OF INDIA & ANR Respondents

Through: Ms. . yml Singh, /\(lvoum
WRIT PlE’l‘lTl(_.)N (CIVIL) 9546/2007 & CM APPY. 17954/07

CHANDRO DEVI v , : .. Petitioner
Through: Col. K. Digambar Singh, Advocate

VETSUS

UNION OF INDIA & ANR ... Respondents
Through: Ms. Iyoti Singh, Advocalte

WRIT PETTTION (CIVTL) 9568/2007 & CM APPL, 1T7981/07

17X, FHONY. CAPT BALBIR SINGH KADIAN ... Petitioner
Through: Col. K. Digambar Singh, Advocate

VEISUS

UNION OF INDIA & ANR : .. Respondents
Through: Ms. Iyoti Singh, Advocate

"WRI'T PETTTTON (CIVIL) 6447/2008 & CM APPE 12315/08

JAGDISH PRASAD : ... Petttioner
~Through: Col. K. Digambar Singh, Advocate
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VErsus
UNION OF INDIA & ANR L I'{cs‘p(md(?:nis
Through: Ms. Jyoti Singh, Advocate
WRIT PETITION (CIVIL) 6494/2008 & CM APPL 12381/08

VIENDER SINGH ... Petitioner
\ Through: Col. K. Digambar Singh, Advocaic

versus

UNION OF INDIA & ANR Rcsporu‘lcrﬂs
Through: Ms. Jyoti Singh, Advocale

"WRIT PETITION (CIVIL) 6761/2008 & CM .4\’[’1’!/13005/08

X TONY. SUB MAJ RAM PAL & ANR ... Petitioners
Through: Mr. Rakesh Tikku with Mr. Prakash
Gautam, Advocate

VErsus

UNION OF INDIA & ANR ... Respondents
Through: Ms. Maneesha Dhir with Ms. Preet
Dalal and Mr. K.P.S. Koh_li, Advocate

WRIT PETITION (CIVIL) 7366/2009 & CM APPL 3210/09

DEVAYANTI ' < ... Petitioner
Through: Col. K Digambar Smgh, Advocate

versus

UNION OF INDIA & ANR .... Respondents
Through: Ms. Jyoti Singh, Advocate

- And
WRIT PETITION (CIVIL) 14034/2009 & €M /\l_’P'i, 16083/09

IX.SEP VIRENDER SINGHT : ... Petitioner
Through: Col. K. Digambar Singh, Advocate

versus -
UNTON OF INDIA & ANR : - ... Respondents

Through: Ms. Iyoti Singh, Advocate

CORAM: JUSTICE S. MU"RA]_;]])HAR
WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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[ Whether Répol'l‘_e]‘s of local papers may be

allowed to see the judgment? T © No
2. To be referred Lo the Reporter or not? Yes
3. Whether the judgment should be reported Yes

in Digest?
JUDGEMENT

I. The non-renewal of the licences in respect of the shops located in the
shopping complex under the control of the Ministry ol Delence, Union of
India ('J{csp('mdenl No. 1) in tavour ol the })Cll'ti..()ll(fl'ﬁ pursuant to a policy
.decision made effective from 30" April 2007, is the subject matter of the

challenge in this batch of writ petitions.

Is‘u(.'kgr()umlf(lcts

2. The Petitioners belong to categories ()_If_6x—servicum:n (and their famly
members) who died either in war and/or \»\fh'}ile huing.in service and/or
having suffered battle casualtics zmd/(l)l' discharge from the armed forces
and/or thosc armed personnel who retive after rendering full service. The
casc ol the Pctitioners s that among vﬁrious n'nvcasm-csv_a;l(;l‘nul by the
Directorate General ol Rescttlement (‘DCR’) was the _all()cétidn ol the |
shops in the areas manned and managed by the .Slalion ‘('fm'nvl1‘1&11‘1(.1@1‘. n
various localities in Delhi such as S.P. Mz\;r}g, Delhi Cantl.; Arjun Vihar,

Dhaula Kuan, Shankar Vihar etc.

301018 stated that with a view to streamlbine the allotments made of the

above shops in the shopping complexes, the Respondents have been issuing

Cguidelines from time 1o time known as Standing Operating Procedurce

(“SOP™). In terms of Clause 6 of the SOP issued on 10" August 2001, as

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, ) .
6447/08, 6494/08, 6761/08, 7366/09 & 14034/09 ' ' . Page 3 of 35




and when any of the shops fall vacant, the Station Commander at Station

Headquarters was expected lo give wide publicity throngh the DGR in local

newspapers. The allotment of shops was to be done on ye‘arly lmsiis. Clause
11 of the SOP dated 10" August 20()1 pl‘()VidL(l. for prioritics n {he
allotment of shops. Various parameters have been lz.'li‘d down 1_0'1' allloilin'lcnl.
On meeting such parameters a person was given a licence (or a period of 11
months subject to renewal. Clause 17 of the SOP dated 10" August 2()0.1
reads as under:

“17. Renewal of licence deed: Renewal of licence deed
will be donc on the recommendation of residential
associations. which will be obtained three months in’
advance from the date of cxpiry of licence decd by DDA
& QMG,  Station.  HQ  Delhi  Cantt. I the
rccomnwndali()ns. arc in favour <)f‘. allottee, then  the
Station Commander may renew the licence deed for the
subsequent  year. 'l-'l(;\A/C\«'el*‘ the licence decd may  be
terminated at any time by the Stalion Commander at his

«

discretion.”

4. According to the Petitioners, till the policy.of 13" April 2007 which is
challenged in this petition was announced, as a matter of practice, the

licences were being renewed from time o time. Many ol the Petitioners

have been occupying the shops.in their possession for over nine ycars. In -

fact, the Petitioners including Wing Commander M.P. Sethi and two others

14

m Arjun Vihar have been in occupation of their respective shops for over 21 -

years. s stated that in terms of Clause 17 ol the SOP only where the
Residents™ Association did not favour any particular allottee of a shop. wis

the rencéwal withheld. In terms of Clause 28 of the SOP a defaulting allottee

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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has to be referred to the Fstate Officer (or the purposcs ol inttiation of

eviction proceedings under the Public Premises (Fviction and Unauthorized

Oceupants) Act, 1971 (PP Act).

5. 1tis stated that 1982 onwards many of the Petitioners were allotted their
respective shops and licence deeds were also exceuted. The licence deeds

were last extended in the year 2000 and were (o expire in the latter part of

2007 1t is stated that the Petitioners had legitimate expectation thal the
licence deeds may indeed be renewed. However, on 13" April 2007 the new

policy effective from 30™ April 2007 was issued.

6. Clause 18 of the new policy reads as under:

“18. Renewal of licence deed:  Renewal of licence decd
will be done on the: recommendation of rcsid,chlinl
associations, which will "be obtained three months in
advance from the date of expiry of licence deed by AQMG,
Station Head Quarter, Delht Cantt. Hf the recommendations
arc in favour of allottee, then the Station Commander may -
renew the licence deed for the subscquent year. However,
the licence deed may be terminated at any time by the
Station C(hl‘ln’mﬂd@r at his discretion. No cxtension beyond
five years will be given under any cii‘cumsluncc. The same
person can apply after a gap of minimum three years of

clear break (not running in any Army Colony ol NCR)

N

7. In terms of the above Clause 18, the right o pet the Heences rcnc’%«/cc.l '
immediately on the expiry of five years has been withdrawn: The allottees

are expected to apply again alter a minimum break ol three years. In terms’

WP (C) Nos. 9478/07, 9525/07, 3546/07, 9568/07,
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ol the revised policy, the Respondents issued letters to the Petitioners
declining renewal of licences. The copies of letters requiring the Petitioners
to vacate the shops under their occupation have been enclosed with (he

petition,

8. Petitioner Nos. 1, 2 and 4 to 9 [Wing Commander M.P. Sethi (Retd.), Bix. .

JTWO A.S. (’.‘l‘u.\dl'm, Ex. GNR Narender Dev, Ex. Naik Unnt Krishnan-"1p.
Ix. Scpox Dharam (fhand,'Sml.’ Chandro Devi, Fx. ‘Subcdzn‘_ R.‘K, l‘l’nwz:n',
Smt. Vimla Dcﬁ/ii] in W.L.(C) 9478 of 2()()7 I"IL.‘L'ili(mcr Nos. 1,
14, 15 and 17 |FEx. N.K. Krishan _IV‘(.umar‘ Il (R.clq.) Colonel Rameshwar,

Mrs. Veena Muldiyar, Smt. Narangi Devi, BEx. Sigmn Ishwar Singh, [ony.

Capt. (Retd.) Dhanraj Sharma, Mrs: Shakuntla Devi and Srat Lilawati | in

W.P. (C) 9525 of 2007, SmL. Chandro Devi, wife of Tate NK. Toshiyar:

Singh. the Petitioner in W.L. (C) 9546 of 2007; 1ix. tony. Capt. Balbir
Singh. the Petitioner in W.P. (C) 9568 0f 2007 were served vacation notices
dated 23" November 2007 requiring the said Petitioners (0 vacate the shops

in their possession within one month. However, the Court is informed by

the Respondents that Chandro Devi, Petitioner No. 7 in W.P. (C) 9478 of

2007 has already vacated the shop in her }')()Sses__sidn

9. Shobhawati Devi, the wifc of x. Hony Captain Satpal Yadav, Pctitioncer

No. 1T in W.P.(C) 9478 of 2007 made a vepresentation (o the 'Rcs;')m'ulcm.s

requesting them to transfer the licence to the shop allotied o her deccased

“a

husband to her. On 3" October 2007, the Respondents n reply (o this

representation dated 17" August 2007 stated t’lml'_‘ there was no policy o

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, )
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transter the allotted shop from the original allottee to the spouse in case ol

the former’s death. The licence for the shop allotted 1o her deceased

hugband  had already expired on 19" August 2007, However, on

compassionate grounds she was allowed to continue till 31 December

2007. This stand was reiterated by the Respondents by a communication

dated 13" November 2007 in reply to the Petitioner’s representation dated .

17" November 2007.

0. Shri Magan Lal, Petitioner No. 10 in W.P. (C) 9478 ol 2007 whosc -

licence expired on 27" October 2007 and Shrib Flavman.Singh, l’cLilioncr
No. 18 in W.P. (C) 9525 of 2007 whose licence QX[)il‘C(;l on 25" Novc‘ml‘)cr
2007 received vacation notices dated 27" November 2007 requiring l:l'nul‘r‘\ to
vacate the shops in their respective possession within one month. Shri M.

Singh, Petitioner No. 3 in W.P. (C) 9478 of 2007 received a similar notice

on 28”' November 2007 after his licence expired on 27" November 2007,

The licence of Shirt Japdish Prasad, the Petitioher in W.P. ((?vi'\/il) 6447 of

2008 cxpired on 14" August 2007. e was served a vacation notice by the

Respondents on 21" May 2008 asking him to vacate the shop in his

posscssion by 25" June 2008, Similarly, the licence of Shri Virender Singh,

the Petitioner in W.P. (C) 6494 of 2008 expired on 19" Tanuary 2008. He

was served a vacation nofice dated 3" May 2008 asking him to vacate the

shop in his possession by 25" June 2008. However, the Respondents

informed the Court that the Petitioner in W.1.7(C) 6494 01 2008 has alrcady
vacated the shop. The licence of Shri Rampal, Petitioner No. 1 in W.PL ()

6761 of 2008 cxpired on 20" April 2008 and of Shri Kameshwar Prasad

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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Singh, Petitioner No. 2:in W.P. (C) 6761 of 2008 on 28" February 2008.

They were served vacation notices on 8" May and 24" April 2008,

respectively, requiring them to vacate the shops in their possession by 16"

September 2008, Smt. Devyanti Devi, the Petitioner in W.P. () 7366 of

R . . | . ’
2008 was 1ssued a vacation notice on 15" January 2009 when her licence

had expired on 6" July 2008. She was required to vacate the shop by 2"

Iebruary 2009. .

11. The hicence <§f’Shri Virender Singh, the Pétitioner in W.P. (C) 14034 of’

2009 cxpired on 31% Janua'l}'/ 2007. Howcver, by a lcticr dated 21

December 2006 the Respondents had cancelled his Jicence under para 15 ol

I3

the licence deed* dueto subletting of the shop. By a letter dated 30
November 2007 he was asked to vacate the shop within 30 days.
Consequently, the Respondents served an eviction notice dated 18" August

2008 on the Petitioner.

12. 1.4, Col. (Retd) B.M,Kapo()r, Petitioner No. 4 in WP (C) 9525 ol 2007

was served a vacation nolice on 19" December 2007 while his licence had
expired on 7" July 2007. Similarly, L.t. Col. (Retd.) D.K. Debnath,
Petitioner No. 1 in W.P. (C) 9525 of 2:0()_7 was served a vacation notice

dated 14" August 2007 when his licence expired on 24" March 2008.

Peutioner Nos. 3, 6, 7, 11, 13 and 16 in W.P. ((C) 9525 of 2007 have also

been served with similar vacation notices, which are impugned, alter expiry

.ol their ticences.

. WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, _ v
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The I.)(fliti()IT(f('.S’ case .

13, 1t 1s subnutted by the P@litipncrs that the very purpose of ])GR
allocating shops in - favour of the ’Peti_tioﬁers was (0 enable them to have
-some reasonable mean§ of subsistence. It is stated ‘Ivhat_cdminued allotment
was a rule and  non-renewal an  exception. (.’.()rllimlul atlotment
uulm’rml.igally f_‘ollow‘cd_.if there were no negative L?‘:pm'ts (rom the residents’
associations. It is stated that .prin'larily the I’cti(iOI:ICrs arc sclljng; grocery

items, catables, vegetables, limiled items of clectrical goods cte. in their

shops. These are made available to the residents of the localitics where

defence shopping complexes are located, al reasonable rates. The basic iden -

is to make available things of day-to-day use to the residents of these arcas
ncar their door steps. The very purpose of allocating these shops to various
“allottees was to enable the servicemen and their {amily members (o camn a

decent living.

14, 1t is stated that the new policy made effective from 30™ Aprit 2007

gives a complete go-by to this philosophy. It introduced a break in the

continuily of then rehabilitation process with the Respondents pressurising

the Petitioners o vacate the shops. -

I5. Al the initial date of hearing i.c. on 20" December 2007, t'his Court

passed the following order:

“Issuc notice. Ms. Jyoti Singh, Advocate accepls notice

on behalf of Respondents. Counter affidavit shall be filed

within two weeks. Rejoinder, 1f any, may be filed Within
- two weeks thereafter.

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, .
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List on 8" February 2008,
CM.APPL 17850/2007 (stay)

I have considered the materials on récm_'d. The applicants’
grievance is that they were allotted the premises by the
'l'{esp()ndeﬁts as a measure of rehabilitation, on accdunt of
their being ex-serviceman ‘(),r being war widows. It 1s .
contended that sudden change of po‘_li,c_y has gravely and
irreparably  affected them. ])0amcd counscl i\'()r the -
Petitioners relied upon the documents. They sﬁggcsi that
Respondents ook a conscious decision that the allotmient,
in case of rehabilitation was understood as not to the
subject of Tater cancellation.

However; learned counsel for the Respondents  has

disputed the applicability of the documents. According 1o

her, the letter pertained . to allotment of prcmisés n
Regimental Areasv.vlt 1S not d‘isputc& that the allotment of
these spaces were given as a measure ol rehabilitation to
the Petitioners. The objective of the new Schemic, it is
‘ ' o emphasized, is to ensure availability of these premises to -
as many beneficiaries as possible, “1312.1\/ing\ regard (o the
limited resources available with the force. 1t is contended
that a large number ol applications were filed and are
_ pending consideration. ‘ _
While the discretion of public auth(ﬁrily to allot the
prermises within its p()SSCSSibn, control and ownership and
the parameters for such treatment cun_ne\)or be demied yet
the question . here appears to be  one ol balancing -
competitive disadvantages, as it were. The debate here is
whether having allotled the premises, ‘as a measure of f
rehabilitation, the Respondents 'czm, alter some tme
. : ' reverse that process and insist that such allottees who !
admittedly were e]_igibxl’e for the benefit should return the
premises and wait (or three nu)rc;/czu_js to claim allotment
for the sén‘n_e and other Such spaces. T am of‘ the optnion
that while the Respondents’ power to {rame a policy

Wb (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, .
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cannot be questioned yet the considerations -which the
?ll.ltll()l‘i~lty has to keep in this regard, ie. the level of
prosperity or incomé attained by the allottees who were
given premises earlier, the sufficiency of such indome to
miake them tide order the difficult situation and other
objective factors can certainly be gonc into undef Article
226 of the Constitution. | ' |
In view of the above, thc Respondents are hereby
rcsl;i"ain_cd [rom taking anylvs_tcps”lo disposscss  the
I’cliit,i()ncr during the pendency of this writ petition.”

Cuse of the Respondént&‘ ‘

16. In the counter affidavit filed in W. .I-’.‘,((T)QE)S/IO of 2()()7, which is more
or less similar to the counter affidavit filed in other petitions, the
Respondents have cal‘egoricaliy stated that “the (:lon'\inzmt purpose of thcs¢
shopping complex/centres’ 1s the welfare of the servicemen zmdﬁ ther

families residing in the vicinity thereof and NOT resettlement ol a war

-~ widow, a widow, battle casualty and ex-servicemen which is only ancillary

rather than allot shop to outsiders. [t may be further re-emphasised that the
o :

L B . -
shops in the shopping complexes/shopping. centres  are  allotted  on
contractual basis on the normal.rental basis and no promise has been held
out to the allottees that their licence will be necessarily rencwed/extended

in perpetuity.”

17, The rationale for changing the policy as set out in the SOP dated 10"

B ! . B .

August 2001 is attributed to the requests made by d large numbcer of war
widows, widoWs, battle casualties and cx—serﬂccmén approaching  the
Respondents for allotment of shops in shopping CI()TI'J_|')|C'.)/(»L:;“./.Sl'l()[)l’)i1'1:;"7
centres. It is stated 'Lha(l_ in a period of five months, 47 such apphications i

wp (C) Nos. 9478/07, 9525/07, 795'46/07, 9568/07,
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were received but none of them could be entertained since the existing

allottees were continuing since inception and the number of shops available

was limited. 'The reasons for the change in the policy as introduced in the.

SOP dated 13" April 2007 are stated to be the f"().ll()w‘ing:

(a) assisting those families registered in the waiting list for allotment

of shops.

(b) illegal sub-letting of shops by the existing: allottees whose

licences have been kept renewed for a long duration.

(¢) the fact that there 15 no iacrease in the number ol shopping

complexes even while the demand. for allotment keeps increasing.

(d) since the allotment of shops is a welfare measure, it 1§ nccessary

to rotate the allocation so that a larger number of ex-servicemen are

benefitted.

18. The Respondents claim that the changed policy was made known (o all
licencees including the Petitioners in June 2007. In the additional aflidavil
- el g ; Lo
liled on 22" February 2010, the Respondents have drawn a distinction
between unit shops  (Regimental  Shops) and  shops- in shopping
@
centres/complexes which are located in the “main married complex™.
Fnclosed with the affidavit is a copy of ‘the ‘Scales of . Accommodation

C -
1983 (*SOA 19837). Regimental shops are ‘authorized by para 3.41 ol the

S()‘/‘\ 1983 and provide for trades such as tailor, boot maker (113R), cycle

repair and grocer (unit baniya and wet canteen). These umt shops “arc
meant purely for troops and then families as a welfare activity and are
~located mounit lines wherein civilian population has hmited or no access.”

' WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, . .
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19, The additional affidavit proceeds (o state that shops in shopping
centres/complexes as described in para 3.42.1 of SOA 1983 and are located
at military stations “where no- civil shopping complex exists within a
rcasonable distance from the main married complex. The trades can be
seleeted out of categories like aerated water, barber, book and stationary, |

car and scooter repair, cloth, chemist and druggist, dry cleancr, cycle, pas,
- furnitare, restaurant, milk dairy, bakery. vegetable and fruits and other
trades which meet the requirements of the troops and their families.” 1L is

stated thal these shops have a clientele of the dependent civilian population

also,

20. The Respondents point out that there are two sub-categorics ol shops in
shopping complexes/centres. One category is' covered by para 3.42.1 of
SOA 1983 which are created on defence lands from government funds. I'he

o

other category is shops created on defence lands uéing. non public funds. On
14" September 2008, the Ministry of Defence: (‘Mo G()\/cmm\cm_ ol
fndia, brought out *Guidelines for running shopping (‘:CI'llI;QS/C()l'H‘plCXCS ancl
unit shops’. Para 8(b) of the guidelines states that the Delence S_l"mppmg
CL"H(,I‘CS/C()I'I'I]‘)ICXCS (Maintenance and Adn'liniétr;tim'l) Rules, 2000 (‘DSC
Rules 2006%) framed by lvhc Mol and issued on 13" June 2006 would be
applicable to both cztiegories of shopping complexes, i.c., those created with

government funds and those with non publit funds.

@&

21 The DSC Rules, 2006 make it clear that they do not apply to

Regimental shops created exclusively for military personnel and their

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07,
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¢

famihics. ‘R.ulc 2>(c) defines a sh(v)pping complex_to mean “a E:omposilc area
comprising shops éslablished on A-1 or zvinéal()g()_ljls defence land 1_111‘«:1(:1" the
.l'l’li\l'lzlgCl].WCHl of" the Army/Navy/Air Force but would not il‘u:ludc.‘
Regimental shops created excltlsively for military personnel an@l 1hcir.
families.” Under Rule 3(a) the existing allottccé were allowed to continue
till the expiry of li]@ir licence.'pe‘rio_d atd such of those in un;.u,n'ho.ri'/‘cd
()CCUpﬂtiOl') of the shops, i.c., where the pcri(ﬂi ol licence has cxpiru"i: would
be given six in(m_ths time (o vacate in terms of Rule 3(c¢) tailing which the

Fstate Officer would mitiate action (o evict them in accordance with law.

22, Under Rule 7 no transfer was permissible except in case of demise of

the-allottee, in which case it would be transferred to the dependent/legal

heir for the residual period of the licence. Under Rule 12, 60% ol the shops

in each shopping complex were to be reserved in the order of priority as

'und_er: .
) war wid()WS/wid()Ws of dc(’éncc pcrsﬁnnc} killed while on (lubl.‘yA
(1) disabled‘ soldier
(i) ex-servicemen
(1v) spouscs/widows of ex-scrvicemen.
The remaining 40% were to be allotted to the following:
(1) Govemm@n ggcncics including public sedor Lll'xdcrlﬁkings and

(1) civilians whose spouse or dependent family member do not own

any shops in the complex/military station/cantonment.

WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, :
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Any unallotted shops in the 60% quota were to be considered for being,

giv@!‘1 1o the ¢ivilian category, '

23, Under Rule 13, allotment was to be given under licence for a period of

“

lll'l‘l:QC years. Further alletment, was to bc"‘l.nadé strictly 1.'11'1(101.‘ the Rudes
framed herein,” Under Rule 18, on'terl‘l‘liﬁal'i()n of the licence, if the slmﬁ-s '
were not vacated, a.clion was Lo vbe inttiated. under the PP »/\.(:1. Under Rule
25(a) any matter n(ﬁ covered by the DSC 2006 would l')t'- decided by the

Mol in consultation with the Director General of the Defence Fstates and

the Headquarters of the: Army/Navy/Air Force.

24, A further additional affidavit was '['116:8 on 27" April 2010 clarilying
that the shops in. Army 'l:l()s]jille, Raj Riﬂé Centre, Base 'l-'l'o.‘s‘piml, "Pnliavi :
Shopping Complex, Taurus CSD Canteen, Army Headquarters and ;urudc
Ground arc chimcﬁtul shops to be udmi‘nistorcd. by their rcspc‘ctivc

commandants. These were different from- Station” shopping  complexces

- where the shops allotted to the Petitioners were located. Statistics of the

applications received for allotment of shops and (he actual allotments made
(rom 2005 Gill date have been set out to show that only 10% of the A

applicants have been allotted due to unavailability of shops. The last

- affidavit was filed in response to new facts stated in the Rejoinder by the

Petitioners on 30" March 2009 listing out some of the shops occupicd by

civilians,

25, The Petitioners also filed an additionalrejoinder affidavit on 12" May
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2010 giving details of" shops run by civili.u;ﬂs_in Delhi Caintonment.
Photographs of some of these shops were al.;o enclosed. The basic
contention of the Petitioners is that il there is a shortage of shops lor
zl\ll()tmc'nl for those in l’h_e waiting hist, then these civilians should be asked

to vacate. .

Submissions of counsel

26. This Court has heard the submissions of Mr. 'Ru.kcsh Tikku, Col. K.

Digambar Singh and Mr. Sanjay Rathi, lcamed counscl for the Petitioners

and Ms. Jyoti Singh, learned counsel for the Respondents.

27, The central plank of the submissions on behalf of the Petitioners 1s
based on the doctrine of legitimate expectation. Il.is submiticd that the .
aforementioned notices sent by the Respondents requiring the Petitioners to

vacate the shops in question are arbitrary and unreasonable. The refusal by

the Respondents to renew the Petitioners’ licences is stated to be arbitrary

and violative of ,Article 14 of the Constitution when tested on the

touchstone of the doctrine of legitimale expectations.

- 28. There is both a procedural and substantive component to - the right.

asserted. The pf'oce.dure 'l‘()ll'owc-:d. here is that each of the Petitioners has
been given thirty days’ advance notice o vacate and hand over vacant
possession ol the prem-i‘ses. This is exactly what the terms (;1’ the licence
stipulate. However, it is contended that the Petitioners were nol aware when
such ]iccncc was issued that there would be no rencwal after five years and
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'

'll'\@l'@'ﬁ)rc such ,1'eql:lii'en'1'enl‘ can only apply to .('h()sc whose .|iccm:cs wéru
issued for the first time after t‘h>e new policy dated 13" April 2007 came into
' (‘"g)l'(:é be. 3()‘h April 2(_)()72 In other words a conditionality, of non-rencwal
after five years, camiot be a}S})licd retrospectively to the l"cl%t‘ioncrs. The
]_i)li(')CCdl‘,ll'C .('ollowe'd’by the Respondents 1s attacked for its unfaimess. 1t 1s
" submitted By the Petitioners that had they known in advance that such a-
five-year rule Wou_ld be applied then 1]‘\cy could have madc all:u*irml.ich

arrangements which according to them requires some time.

29, The doctring of lcg.itimaté cxpc'c;taliovnt is invoked as rcgdrcls the
subsvtzmwlivc content 0.1’ tiw policy. It is contended that. n()(.yvitlwxmru.ling these
were l.iccnccs ‘1’01'_ a year at‘a limg, as a matter of practice the licences wci'c
being renewed year alter year by following the pre-amended policy as
expressed in Clause 17 of Lhé,S()'P dated 10" Ai:igust 2001, In other words,
there was a legitimate expectation eveﬁ this time ar()und that their licenc't,s

would be renewed, The frustration of this legitimate expectation is said (o

attract Article 14.

30, Independent Ql' the grouﬁd based ();1 legiimate expeclation, 1t 18
submitted that the policy to testrict the initial licence period to five years,
after the licence has already been renewed in terms of l‘hcl cxiSting policy -
i.e. the SOP dated 1()"‘.August 2001,vis arbitra‘ry since it runs contrary to the,
vuy “'(,)_b'_].@(.‘t of prov'iding rehabilitation - to. the ex-servicemen ,zulul their
1'@1&1Lj\fss who, having set up shops, czmn(.)l be c\xpccted {o suddélﬂy wind up
“their business and move on, Giiven the rcstrictifms as to the price at whig:h‘
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they can sell their commodities, and the advanced age al which some are,

they cannot be expected o find alternative means of livelihood, "lfhc);
cannot be reasonably expegted l‘() sze made substantial pmﬁvts in the short
period. that would help them t(& gtlstaixw themsclves after losing their shops.
Also, altcmal‘ivé commercial space in the same arca, or any other arca,

would be unaffordable. They would be back 1o being reduced o penury

‘which will defeat the object of their being extended a wellare measure for

sustenance. A commercial-‘shol:v has to be rL‘m-lqn b()li'r()v\/ingx and it l;\l\'.c,\'i
some lime (o even break even. It cannot be abruptly stopped at the end of
five years just about"when it 1s p()ssible to make some profits” Bemg made
to wail for three years thetealter before rc—z{pplﬁying, only compounds the
1.11'1&@1'1;;111’11)/ and s kbvascd on é,noﬁ—1,11'1(‘1013‘&11‘1‘(!.1‘ng of how the retatl trade in
goods works. It is submitted that the périod ().1.".["'1l\'/c ycars, which Ims’.bcu:l
arbitrarily 1‘ixé(i, docs not subserve the purpose 'c.ll4](l objeet of l:hg wellare
measure and 1her.ef0re is also irrational. Forcing the Petiioners Lo make

way for other ex-servicemen who may be waiting in the queue, and then

granting them shops for a maximum period of five years, does not help

cither group of ex—servicelﬁcﬁ. It 1s submutted ihat there 18 no supervening
public interest that justifies such a drastic change in the policy. The arﬁwcr
to the demand for allotment of such shops was perhaps to construct more:
shops or decreasc ‘the existing quota ():l.' 4»()% for civilians mstead ol

curtailing the licence period of the shops given (o the ex-scrvicemen.

31, The other limb of this argument 1s that there cannot be a discrimination
between ‘regimental” shops and shops in a comméreial shopping complex
as both are after all as a measure of wellare and are on defence land.
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32, Appearing for the Respondents Ms. Iyoti Singh, leamed counsel {irst

submits that the cause of action in the présent petition admittedly ariscs out’

of and seeks the continuation of a conlracl‘tkal‘agrcen‘nen( and therefore «
writ petition undpr Atticle 226 of the (Zonslimtion‘sccking such rehicf s nvm
: 11'1ai;ﬁtai1'1zll)_lc, Secondly, it 1s subn'liltcd‘ that the Pctitioners have an
ef“ﬁczlci()us rcmcdy under the PP Act. ’l_‘hﬁ'dl)/, it 1s submitted that the
Petitioners have not come with clean l-mnds and arc tryixj_xg ‘L() mistead the
Court that they .ha\/e been allotted “regimental shops™ as against shops in A
shopping complex. It is pointed out that p'()licylf’oy allovtmienil makes a clear
distinction belwe_exj ;regimcqtal shops” and shops 1 a ‘shuﬁyﬂng complex”.
While the former may be said to be allotted by way of rehabilitation, the
shops in zl_Sh()pping complex are for the ‘(“amjlic;s rcsid.ing" in the \/icil"n'ly

where there are no shops at a reasonable distance.

33. Ms. Singh emphasized that the shops in question were grven under:

licence deeds for terms of 11 months renewable at the discretion of the

Station Commander. Tt is submitted that there 1s a growing demand from
the very same categorics of ex-servicemen and their family members, who
. . . 3 ’ .
have become eligible later for the allotment of*shops on licence basis. [t s
claimed that there 1s a waiting list ol such prospective alfottees. Given that

the number of shops are limited, and in order to ensure equal treatment, the

policy of 30" April 2007 has been devised. Tt is pointed out that there are

“other cx-servicemen equally deserving in the quC‘UC and cannot possibly be -

accommodated unless the-current occuplers arc asked to vacate. Tt is denied

that the non-refusal to renew the licences is either arbitrary or mala fide as
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alleged. It 1s further denied that any specific unequivocal promisc was made
or assurance given to any of the allottees that the shops would be allotied

for life or in perpetuity.

34. Statistics giving dclails: of allotment of shops in the sl‘mpping complexes
have beeri- produced by the Respondents which show that against 87
applications received in th_e year 2005 only 4 shops were allotted; a-guin'st
37 ap‘plications received in the year 2009, 3 shops were allotled, and 26
applications have already been received for 2010, while there has been no

allotment since there is no vacancy.

35 With this background of facts, this Court is called upon o examine
. L - il
whether the policy decision announced by the Respondents eftective 30"

April 2007 is arbitrary or unreasonable and whether the non-renewal of the

licences in favour of the Petitioners is arbitrary or unreasonablc.

_ Preliminary objections as to maintainubility

36. The scope of the jurisdiction of this Court under Article 226 ol the
Constitution to review a pol_icy decision is limited. The Court normally does
not interfere in the matters of policy except where it divectly ithpacts on
_("lln(lanwcniaf1'ighls. The right being asserted here is cssentially the 1'ight-m
be treated faicly and reasonably. To .lhat extent the judicial review of the
impugned actions of the Respondents is indeed permissible. Also, the scope
ol the proceedings under the PP Act is hmited to showing why the
continued oceupation of the shops is not unauthorized ﬁnd why the occupier
should not be asked to pay penal rates (.hu'ing such period of unauthorived
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oceupation. A challenge cannot be raised in proceedings under the PP Act
1o the validity of any policy change or to the impugned orders on the

ground that they are arbitrary and violate Articlé 14, In other words the

‘remedy under the PP Act is neither an efficacious nor an altcrnative remedy

to the present petitions. The preliminary objections of the Respondents as to

. maintainability of these petitions are accordingly dverraled.

Légitimate expectation

37. Tumning to the merits, the first issuc to bc‘l (;()J'.\sidcrcd 15 whether i:hc

impugned actions arc rendered arbitrary in that they (rustrate the lcgiljmalc'_
expectations, l.)()th pl'ocedl.li‘al and .Sul)sm_‘ntjve, ol the Pettioners 11‘1‘95

rendering them ariﬁitrary and unrcasonable L_H‘_i'd'(;l' Article 147 Our Supreme

Court has devéloped the doctrine of legitimate éxpcclatiol’n largely on the

basis of the decisions 'of the courts in l?)nglaind. In Coﬂncil of Civil Service
Unions v. Minister for Civil Service 1984 All ER 935, it was contended by

the Unions that an employee ‘had‘a legittimate e%pcctation that the Mimister .
would follow the existing practice of consﬁJi’fﬁgt the Unions: l)c[’()r:c l:hcirl
membership could_ be withdrawn. It was cxﬁlai‘mcd lhjal .thc procedural part

of the expectation was  that the apﬁroprialc procedure, including  an

()pbpornmily of being heard would be 'ﬁ)llowed, before the benelit ();- the

advantage was withdrawn. The substantive part was-:thu.t a representation

was made that the benefit of a substantive nature would either i)e granted or

continued and not substantially varied. It could be a representation to the

individual or generally to a class of persons. The Australian [ligh Court in

Attorney General for New Saut/z Wales v. Quin 1990 (64) Aust LJR 327

3

dpprehended that “to strike down the excreise  of administrative power
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solely on the vground of ‘avoiding the disappointment of legitimate

expectations of an individual would be .to set the courts adrift on a

Meatureless sea of pragmatism. Moreover the notion of a legitimate

expectation (falling short of a legal right) is too nebulous to form a basis for

mvalidating the excrcise of a power when its exercise otherwise accords
With law.” The I“,l;(.)USC of Tords in Re Fi:mf!ay 1984 (3) All ER 801 111
rgi@lcd the argument that there was any substantive ]cgiti.lir'mtc c%pcc_latifon
that the 'p(I)licy rel_atipg lo .pérole 1’()1" certain category of 'prisoneré could not
be changed and 1'eq\:|ired ]Sl'ior consultation. 1t was Ihcl(l that “the mosi that a
convicted prisoner can legitimately expect is that his case be examincd
ilwgii{/i(i'L,lellly in the light of whatever policy ;l‘hc Sgci‘otzn'y ()f State sces i'il to

adopt provided always that the adopted policy is a lawful cxcreise of the

discretion conferred upon him by the statute. Any other view would entail

the conclusion that the unfettered discretion conferred by statute upon the

minister can. in spme cases be restricted so as to-hamper, or even to prevent

'1‘51"’ ' < : n.
changes ol policy.

38. The above was the stage ol development of the taw when in Navjyoti
(;'()—()/)(zl-atiye Group Housing Society v. Union of India (1992) 4 SCC 477
the Supreme Court adopted the principle o grant relief l()»tl'lcbJ’t:lil»innt:r.\‘ in
l’héll.'cnse. The. facts were that the existing list of co-operative socicties. [or-
allotment of Tand was altered under a _changéd policy by reckoning the
scniority with reference to the date of approval ()i" the final Tist by the
Registrar, The Supreme Court accepted the @l{;ngll'lel;llﬁ that alfected societics

had a legitimate cxpectation that the past consistent practice would be
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(ollowed particularly since the Respondents failed to show any overriding

public interest.

39, In Ii‘um.l Colporation ()f India v. Kamadhenu Catile Feed Industries
e (_19;)3) 1 §CC 71 the action of the appellant in rcl"l.xs.jng to" aceept the
; e 'Rg:is‘}:mn(_lgm’;; highest thl(iel' for purchase of stocks of damaged food grains
-was glmllcnged, It was submittéd that there could ‘no‘l be any S'l.lh.s‘t:.ql.leﬂt

negotiation to improve upon the highest bid and that the person offering the

\

highest tender had a legitimate expectation that-the bid would be accepled.

Negativing the plea of the Respondent it was held that,

“8. The mere reasonable or legitimate expectation of a citizen,
in such a situation, may not by itself be a distinct enforceable
right, B‘ul (ailure to consider and give due weight (o it may
render the decision arbitrary, and this is how the requiremeril ol
duc consideration of a legitimate expectation forms part ol the
.
principle of non-arbitrariness, a necessary cencomitant of’ the
wule of law. Lvery legitimate expectation is a relevant factor
requiring ducvconsi.deratim_l in a fair decision hmking Process.
Whether the expectation of the claimant is reasonable ()rv
legitimate in the conl‘éxl Is a qules§ii)11. ol fact in cach case.
‘Whenever the question arises, it is o be determined not
-according o the claimant's perception bul in larger public
inlcx;cslv wherein other more i]'lnn()l"t'alﬂ considerations  may
()'ut'w_cigh what would - otherwise have been the legitimale
cxpectation of the claimant. A bona fide decisfon of the public
authority reached in this manner would _saLis[')}‘r the requircment
ol non-arbitrariness and withstand judicial scrutiny.  The
> : ~doctrine of legitimate expectation gets assimilated in the rule of
v law and operates in-our legal system in this manner and (o this

‘ extent,”

>
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40. The doctrine was further developed in" Union of India v. Hindustan
Development Corporation (1993) 3 SCC 499 where it was explained in

para 2.8 that:

“I'he legitimacy of an expectation can be inferred only if it is:‘
founded on the sanction of law or-custom or an cstablished

’ procedure {ollowed in regular and natural scquence. Again it is
“distinguishable from-a genuine expectation. Such expectation
should be justifiably legitimaté and protectable. livery such
legitimate ekpectalion does not by itself fructify into a right and
therefore i( does not amount to 4. right in the conventional : .

Fsense.”

Tt was further explained n para 33:

“The (1()(;(1"1'116 does not give scope to claim reliel straightaway
‘ R  from the administrative authoritics as no crystalised right as
‘ | ~such is involved. The protection ol such legitimate expectation
~docs not require the fulfillment of the expectation where an
overriding public inlerest requires otherwisc. In other words
where a person's legitimate expectation-is not fulfilled by taking
a particular decision then decision-maker shnu.l;i Justily the
denial of such expectation by showing some overrating public
interesl. ‘Therefore even if substantive protection ol such’
i expectation is unﬂmnplatecl that does not grant an absolufe right
to a particular person. It simply ensurcs the. circumstances in
which that expectation may be denicd or restricted. A casc of
legitimate cxbcctation would arisc  when  a body by
representation or by past practice éil"()lzl.wd préclalion which i1t
would be within its powers (o fulfill. The protection is limited (o

that extent and a judicial review can be within those Thmits.”
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41, After emphasising that the burden was on the person who bases his -

~claim on the doctrine of legitimate cxﬁeclzlli(m to satisfy that L'h.c:rc has been
a representation or a past pl:ugli@ that has gi\;cn rise to such éxjyu:lntiurL it
must bc‘ shown that | the decision of the a‘ul‘horiiy was  Carbitrary,
um‘c;isomxb‘lc aﬁd not lakél; in public imcr@sl;“.lt was obscrv_cd: “Trtis a

question of policy, even by way of change of old policy, the courts cannot

interfere with the decision”. Even if the court was satisficd that a casc ol

legitimate expectation was made out, it can grant relief only where the =

failure to give an opportunity of hearing prior lo-such decision has resulted

in failure of justice.

42, In Madras City Wine Merchants’ Association v. State of T.N. (1994) 5

sSCC 5()9 the licen‘ce holders invoked past practice to claim a legitimalte
expectation ol renewal ()('l bar licences und&r the Tamil Nadu Prohibition
Act, 1937 read with the Tanjil Nadu (Vending in .'Hzn‘) Rules 19.‘)2\. Belore
the lm.r Iicencc.cs could apply for rencwal, @ policy :'(‘lccisi(m was taken not o
renew their licences. It was held that even under the carlicr poliugy,‘ a licence

H 3 : .
r and renewal was

-under the Bar R_uies was only for a pcriodiiof one yea
based on payment of 15% more thén 'thc-“pri\?ilcge amount al which the
sale of the privilege was confirmed .Ijhe p‘revi(')us year”. Rencwal for the
third year was on payment of 10% more than the privilege amount. It was
held that “if there 1s a chahgé in policy or in public interest 1h"c p<>-sili(m 18
altered by a rule or le‘gislatioﬁi no question of legitimale expectation would
z\_r.i_su" [t was ()bééf\léd that the cxpcctation. L’l‘li‘dl, the licence would be

renewed at best was at best “a hope”.
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The law regardimg legitimate expectation was discussed it great detail
thereafier in Punjub Communications v. Union of India (1999) 4 SCC

727. The lacts were that the Asian Development Bank ("ADB™)-agreed (o

N

lend o the Government of India US $113 mi]libn for ])l()\’ldlll“v ligital -~
wireless telecom '['"acilit"y ?0 .3(')',()()() i(’lCl]l:i_ﬂC(’[ villages in Lastern UL The
appellant and another company were short-listed afier examination ol the
o'['l"s:rs‘o(" several fndian and foreign companic&i .Howc'\"cr; .'il high level
committec th?rea'l'ter disqualified LHc appellant to enable the calling ol fresh
tenders on the basis of the anatog system. The Union of lﬁdia lm-)l(v a policy
'_dec.ision not to avail the ADB loan. "1:116 previous tenders were accordingly

cancelled. The appellant invoked legitimate expectation of a substantive

nature (o arge that that even il the-government was funding the project on.
its own, the policy could not be changed and the original tender notification

could not be abandoned. Negativing these arguments, it was held that:

“change in policy can defeat a substantive legitimate expectation
il it can be justified on Wedneshury rc_asf)nab.lmess (Associated
Provinciql Pictures IflouseS‘Ltd. v. Wedneshury Corp [1948] 1
KB 223 CA). We have noticed that in Hindustan Development
Corporation case, also it was laid (1’(3\\/11 that the deciston niaker
has the choice in the balancing of the pros and cons relevant to
the change in policy. It is, therefore, clear that the choice of the

. policy is for the decision-maker and not for the Court, The
legitimate substantive expectation merely permits the Court (o
find out if the change in policy, which ié'_Lhc' cause for defeating
lh‘é'lcgil‘imate e'xpedm_ion is nrational ol; perverse or one which

-no reasonable person could have made™.

44, The above law has been reiferated in’ a ‘la‘rgc number of cases in

U different contexts, The most recent ]udgmmt bung Jashir Singh Chhabra
WP (C) Nos. 9478/07, 9525/07, 9546/07, 9568/07, .
6447/08, 6494/08, 6761/08, 7366/09 & 14034/09 Page 26 of 35




v. State of Punjab 2010 (2) SCALE 754, where the plea of legitimate

_expectation of being allotted residential plots only on the basis of past

practice of the Punjab Small Industries and FExport Corporation T.id. was

" negatived by the Supreme Court. .

45, To complele this narration, it must be noticed that the Lnglish courts

‘continuc to redraw the contours of the doctrine. Laws L1 in R (on the

applic-'atiuu ()f Bhatt Murphy (a firm) v Independent Assessor /‘2()()6’/ :

" EWCA Civ 755 pointed out the difficulties in drawing the line between

substantive legitimate expectation and ordinary judicial review of a new
policy, He cxplained that while the latter might require application ol the
traditional  Wednesbury standard of review, subslantive legitimale
expectation would require a more involved consideration. I1e observed:
¥ seemns Lo me, however, that on the face bl it the existence of'a
promisc or practice of present and future substantive policy
scrves as a somewhat fragile boundary by which to sct limits to
substantive legitimate expectations. Once sct in’ place, every
policy of a public authority, not subjcct to a stated terminal date
or terminating event, may no doubt be expected to continue in
eflect until rational grounds for its cessation arise. A promisc of
its continuance, if it points to no particular dat¢ or future -
event to mark the end of the policy, represents little more
than this ordinary cxpectation. And nothing is added by
- referring to a practice of the policy in operation over fime.”

(emphasis supblicd)

Taws L] proceeded to observe:

“Authority shows that where a-substantive expectation 1s Lo run
the promise or practice which 1s its genesis 1s not merely a
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{

re'l'le‘ctio"n (')f: the ordinary fact (as I have put it) that a policy with.
no terminal dz}te or terminating event Wi”';.(;()nliﬁl_i@ in e‘l‘lkﬂ:t until - ’ ‘ .
rational grounds for its cessation Aarise.l liathci- it must
constitute a‘ specific undertaking, directed at a particular
};; ' ind_ividuzll. or group, by which the relevant policy's

‘ R continuance is assured.” (emphasis supplicd)

46. 'The upshot of the above discussion, particularly in the realm of policy

making, is that the burden is on the Petitioners who claim legitimate

expectation to show that there was a specific representation made that their

licences would be renewed for an indcﬂni.tc period ljotvvithstandi% C]a’usé '
17 of the earlier p.()licy as this Was the standard practice; that there was a »
legitimate expectation that the change in the policy restricting the max»in‘mm
périod to five years would be only after giving them an opportunity of being
heard; that the 'clmnged‘p()liéy has frustratéd  the substantive fegitimale

S expectation thus rendering the decision not fo renew the licences arbitrary

cet o Tand unreasonable,

47, This Court finds that the Petitioners have not been able to, in the first

place, show that there 1S any specific representation either to any of them or

1o all of them generally that their licences would stand automatically

’ renewed yéar after year by the Respondents. The mere I};cl that as’a n\umer

of pl“klcl‘ice the licencgs were renewed does not constitute the specific
!'C])l’t:;s’clﬂélli()ﬂ by the Rcs])()lulg;ﬁls to each (;f' them that indecd their licences : ‘. b
"would be renewed. The rcrnowul, it must be recalled, wus'only for a year at i
‘ h ‘ 1ime and was in accordance with the prevﬁiliﬁg policy and (’.‘Iausc_ 17. In.f ‘
b,th@r words, the only ‘representation” (51: ‘assurance’ to cach ol them was
that at the most the l‘icmwc would be renewed for onc_n']‘()r'c yeatr al the
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discretion of the Respondent.

. : . ;

No challenge was laid to Clause 17 of the

SOP  dale 10" August 2001 which left it to the discretion of the
Respondents to renew the licence at the end of a year. The reasons for the Co

change in the policy as explained by the Respondents appear to this Court

to constitute sufficient justification for such change. T'he scope of judicial
- review of such policy change is indeed limited. Unless it is shown to be not

informed by any reasonable criterion ot not being in public interest. the

~ Courl cannot and should not interfere. Given the fact that the number of
shopping complexes is unlikely to increase, and the wailing list of

~ applicants is a growing one, the concern of the Respondents that those ex-

»serviccmen waiting in the expectation of allotment of'a shop should also be

“ . agcounted for, cannot be said to be'an unrcasonable one. Both groups of cx-

© servicemen, i.c, the present allottees and thosc awaiting allotment are from

¢

the same ‘catchment’. The demand for shops far excecds the supply. There
has (o be a balancing of these two sets of ‘expettations’. 11" the Respondents

take a call and decide o change the policy so that the chances of those o

2 the queue waiting for allotment of shops improves,” the Courl cannot be
expected Lo judicially review such policy. As explained in Madras City
Wine Merchants’, no question of legitimate expectation would arise 1l

there is a change in policy or the position is“altcred by a rule or fegislation.

.48‘._"1‘}16 Petitioners have not questioned the f)S(I Rl.ll.t:s 2006 or l.hL:
‘ , B Guid&inus’ issued in September 2008. [t appears that cach ol these
Petitipners has been a bcﬁeﬁciary of renewal of licenee several times over.
12ach of them has been granted renewal Tor _m()l"C than three years which is
»Itl'xc maxinmm period of licc_nge eﬁvisagC(i under Rule 13 of the _l’)SC Rules.

WP (C) Nos, 9478/07, 9525/07, 9546/07, 9568/07, v .
6447/08, 6494/08, 6761/08, 7366/09 & 14034/09 Page 29 of 35




o

It has been made clea;' in Clause 8 of the September 2008 Guidelings that
the DSC Rules would apply to l‘h(:-_sl.m]')ping‘ complexes covered by 3.42.1
ol SOA 1983. ('3()11s§clllei1tly, even procedurally, none of the Petitioner can
harbour a ]egitimal‘é expectation of being consulted before a change in the

policy.

49. For the aftorementioned reasons, this Court negatives the plea that the

impugned changed policy as announced by the SOP dated 13" April 2007

frustrates any legitimate expectation, either substantive or procedural, of the

Petitioners and is therefore rendered arbitrary or unrcasonablc.

.

In-:pugvued orders neither discriminatory n ()/1‘{31'/)1':‘:'(”3'

50. The SOA .1983,.'1'116 DSC Rules 2()'66 and the Guidelines date 4™
September 2008 leave no manner of _d()ub.i that . Regimental shops’ (unil
shops) arc distinet and different than shops in shoppin‘g complexes and both
sets ol shops are not governed by the same conditions. The plea ol the
Petitioners that therc is any discrimination.on this scorc docs not meril
éwceptarwp. The c}éssiﬁcation ():f such ghops into two distincl categorics
appears (o be baspd on rational criteria subsprving ditlerent objects.
Regimental shobs are ess:entially for providing daily needs of '.l'mo_ps.
Shopping complexes serve the civilian populaiionvzls well. The lact that the
NSC Rules 2006 provide a 40% quota for :civilizms in sh(.)pping complexes
(Rule 12), wh_ichvl‘{ulc has not bcén challenged, is a poinlgr 1o the tuct that
the shops in shobping complexes are not meant cxclnsi\:cly for ¢x-

servicemen. The 60% quota for the ex-scrvicemen is indeed a-welfare
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measure and therefore, there cannot be any vested right of being allotted

g‘uch shops. The fact that civilians h;l.ve been allotted some «):f' the shﬁps is
therefore consistent with the .above pro\/i..sion' in the DSC Ruley 2'()()6. The
contention of the Petitioners that any shortage in the 'sh()ps: avatlable for
allotment to cx—servicénwn can be madc up by asking the civilians to vacate

the shops allotted to them is therefore misconceived.

51, This Court is unable to find the decision of the Respondents lk) restrct

the hicence period in respect of shops in shopping complexes to five years

with the opportunity of apain applying alter a break ol three years to be

1

gither digscriminatory or arbitrary. Also, any prejudice that may be caused to

the Petitioners in whose cases the licences were renewed prior to the change

in the policy has been neutralized by the fact that they have continued in-

possession for nearly. three years thereafler (amounting (o-move (han (wo
renewals) under- the interim orders of -this Court As re;gar(.is those
| Ikl:i!i()ﬂ@l',g seeking 1‘rzm.s(‘er of the existing licence in their capacity as
“widows ol ex-servicemen, ‘they would be govm;ncd by Rule 7 of the NSC
'l'.{ulcs 2006 and in any event, they too have ,:com'i'n‘ucd to be in the premiscs

{ar beyond the period of licence under the interim orders of this Court.

52. Before concluding this portion-of the judgment, this Court would like o
observe that there are at present at-least five documents that govern the
licence granted to the allottee of a shop m a shopping complex. First we

have the SOA 1983, para 3.42.1 of which describes what a shopping

complex 1s. Then there is the hicence decd itself which scts out some of the
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applicable terms and conditions. Then there are'the DSC Rules 2006, There

appears to be some inconsistency between the Rules and the conditions of

thé licence, Then we have the ‘Guidelines’ of 4,|h September 2008, Clause 8

'

of which in fact statcs that the DSC rules 2006 will :_lpply to shopping

complexes covered by  para 3.42.1 of the SOA 1983, Lastly, the SOPs
which are issued from time to time. In fact it is the SOP dated 13™ April

2007 that has given rise to these set of petitions. For the purposes of grant

and renewal of licences there i1s some inconsistency i these five documents

-‘wh'iéh 1_‘@(.]}1‘{1'@‘1'0 he reconciled by the Respondents. Although the Petitioners

have themselves not raised any objection on this score, this Court finds that
any incbnsistency between the DSC rules 2006 and the SOP 15 not 1o the

advantage of any of the Petitioners here as cach ol them has alrcady

“overstayed their respective periods of licence by many ycars. Nevertheless,

it is imperative for the Respondents to reconcile these different documents

and bring out a uniform set of Rules.

Ixtension of time to vacate the shops

53, The further aspect to bé considercd 1s of the hardship faced by these

Petitioners by relatively sudden change of policy. Considering that many of

the Petitioners have been getting their licences renewed for the past several
th

years, the announcement made in June 2007 of a policy made ellective 30

April 2007, stating that there would be no renewal beyond J,"i‘\'c years musl

have mdeed come as an unpleasant surprise, The nature of retail trade 1s

such that most shop keepers have to buy stock on credit and arc under
constant pressure as Lo hquidity. Unless sufficient time is given for vacating

the shops, 1t will undoubtedly cause severe prejudice. Tt is understandable

that finding altcrnative commercial space to run a shop may ncither be casy
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nor zit“l‘bfdahle in the cases of the Petitioners bef:‘()rc‘the Court. However,
gjve‘h le number of years they have 611}'())/@\(:1 the benefit, the need to vive
the others in the queue a similar opportunity would outweigh such h.ar(.lsh,ip.
Having sdid that, with a change in policy ha.ving been made a H‘ér ncarly six
years, a time period of thirty days to vacate the prenuscs cannot be said to
b‘c a rcasonable onc. d

54. Under Rule 3(a) of the DSC Rutes 20006, the existing allottees ‘were
allowed 1o continue till the expiry of their licence period and such of those
iﬁ unauthorized ()Cﬁllpﬂti()ﬂ of the shops, 1.c., where the period of licence
hag cxpircd,vwm,lldvbe'given six months time to vacate in terms of Rule 3(c¢)
failing which the Estate Officer would initiate action to cvict them in
accordance with Jaw. The minimum time to vacate the shops in question
having been set out in Rule 3(a) itsell ought to be six months and therefore
the impugned notices giving the Petitioners™ thirty days® time for the
purpose were cont.rary to the above provision in the iJ’)S(".' Rules 20006.
owever, as a resull of the interim orders the Petitioners have continued

well beyond the six months” period.

55. In the peculiar facts and circumstances of the casc, as far as lhc
Petitioners belore the Court are concerned, this Court 15 of the view that a
further period of six months must be given to each ol‘_thcml to vacate the
shops under their occupation. This would not include such of those
Petittoners which have vacated the shops during the pendcﬁcy of the present
case.
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56. It is accordingly directed that each of these Petitioners, except those
who have already vacated the shops allotted to them, shall be g‘ir\"cn\six
months’ time to vacate the shops in their 1‘c:sl)écfi\/c occupation. In other
words, they should hand over the shops on or before 15" .lnvmu;n'ny()l I
This would be further subject to cach of them filing an affidavit before this
Court -undertaking that: (1) they will hand over vacant. and peacelul
poss‘essjouofthc Shgﬁp(s) .in their occupation on or'l')cl"o-rc 5™ January 2011,
(ii) that lh.cy Wi”‘ promptly pay the licence (ee a;x‘vamd when 1t falls (luc:,:(iii) o
and further they will not S"L'lhl(i( the premises or induct any other person or
entity into i‘l}ﬁ shop(s) - in their occupation. It s made clear that this
undertaking sthuld be filed within ten day's. from today, i.c., on or belore
21_'“": ,l'uly 2010, failipg _Whi.ch it would be open 1o the I’{cspomluﬂs Lo
f?()]'l_'.h\)\;_itl'] ‘initiatlc 151'ocecdi_r1gs under the i”l-’_ Act for cviction of the
Petitioners. Where such pl'()cecdihgs have already been initiated and such of
those Petitioners file the above undertaking within the time gramlt:.d by the
_E?()urt, the PP Act proceedings would rerr.\'c_lin.stay‘cd'Lj.ll 15" Tanuary 2011 or
upon the Petitioners violating any of Lh.e',i\ermig of [i]t’ undertaking. Tt is
needless to say l"h;l'l‘WhCl'C the Pc"titi(;ncrs after giving the undertaking to

they will be hable to

b2

this Court, violate any of the terms of the undertaking

be procecded with forthwith both for contempt of court and proceedings

under the PP Act,

57, 1t is made clear that the directions issued by the Court granting time (o
the Petitioners to vacate the shops under their occupation is limited only to
lhé Petitioners before the Court who h.u‘\/c n().t vacaled the premises and s
not to be treated as a precedent for any other allottee. The allotments made
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with the DSC Rules 2006 and the other relevant instruments which have

béen referred Lo earlier, as amended from time to time.

58, IFor all the above mentioned reasons and subject o the dircctions issued,
the writ petitions are dismissed. The interim orders stand vacated and the

pending applications stand disposed of.

: S. MURALIDIIAR, J
TULY 12,2010
k-
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